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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
David Bisson and Suzanne Brosseau,
Plaintiffs,

V. Civil Action No. 2:13-cv-245

Jeremy Reppel, Alycia Horn, and
Joseph Yared,

Defendants.

OPINION AND ORDER
(Docs. 67, 89, 97)

This diversity action stems from an Ap2iD12 fire that destroyed a garage and
dwelling on property that Plaintiffs David Bisson and SuealBrosseau (the “Bissons”)
were leasing to Defendants Alycia HormywAlycia Reppel) and Jeremy Reppel (the
“Reppels”). According to #ta Amended Complaint, the Reels had allowed Defendant
Joseph Yared to reside at the property inatioh of the lease, arle fire was caused by
Yared’s attempt to charge a car battery mglarage. (Doc. 36 at 3—4.) The Bissons
allege that Yared had left tleharger attached overnightd.(at 3.)

Previously in this case, ¢hCourt dismissed the Bissonggligence and negligent-
supervision claims against the ReppdBoc. 21.) The remaining claims are the
Bissons’ negligence claim against Yared, #rer breach-of-contraclaim against the
Reppels. In an April 2, 2014 ruling (Dd85), the Court granted the Bissons’ Motion to

amend their contract claim, and the Bissthheseafter filed an Amended Complaint that
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includes an express contractual-indemnifaatlaim against the Reppels (Doc. 36).
Defendants filed Answers to the Amend@oimplaint, asserting—among other things—
the defenses of failure to mitigate damagesoff, and the implied-coinsured doctrine.
(Doc. 42 at 5; Doc. 48 at 5.)

Several motions are currently pending in this case. The Bissons have filed a
Motion in Limine re: Evidence of Insurance Regarding Ewes and Motion to Strike
Defendants’ Affirmative Defenses r8etoff and Implied Co-Insured Doctrine
(collectively, the “Insurance Motion”). @. 67.) While the Insurance Motion was
under advisement, the Reppels fileMation for Summary Judgment (Doc. 89)ll
parties have consented to direct assignmetitedaindersigned Magistrate Judge. (Docs.
2,7,16.) Forthe reasons stated beline,Bissons’ Insurance Motion (Doc. 67) is
GRANTED, and the Reppels’ Motion for Summary Judgment (Doc. 89) is DENIED.

Background

Except where noted, the following facte amdisputed for present purposes. The

Bissons were the owners of a rental propeonsisting of a two-bedroom dwelling unit

and a detached garage loca#d 18 Rail Road, Colchester, Vermont. The Bissons used

! The Reppels also filed a Cross-Claim for impliedemnity against Yared. (Doc. 42.) In an
Opinion and Order filed on July 9, 2014, the Calemied Yared’s Motion to Dismiss the Cross-Claim,
although the Court explicitly declined to rule whether the Reppels, if found to be contractual
indemnitors, could assert a claim for implied indéioation against Yared. (Doc. 63 at 7-8.)

2 The Bissons’ “Statement éfdditional Undisputed Materidfacts” (Doc. 94-1 at 6-8) in
opposition to the Reppels’ Summary Judgment Motion precipitated an objection from the Reppels and
ultimately a Motion from the Bissons (Doc. 97)3abstitute Amended Resnses (Doc. 97-4) to the
Reppels’ statement of undisputed material fagtse Reppels request that the Court disregard the
Bissons’ proposed amended responses to paragraptand,15. (Doc. 101 at 1.) The Bissons’ Motion
to Substitute (Doc. 97) is GRANTED with respectiie amended responses to which the Reppels do not
specifically object—that is, all of the responses except for Nos. 3, 9, and 15.



the property as a rental propecontinuously between 2000cthe date of the fire. On
April 20, 2011, the Reppels entel into an Agreement of Bse (the “Lease”) with the
Bissons to rent the property for theipe of May 1, 20110 June 30, 2012.

The ten-page Lease includée following material tersn The preamble states
that “You and Owner admihat all agreements betwe&ou and Owner have been
written into this lease.” (Doc. 90-2 af) 2Under a “purposera occupants” clause:

The premises shall be used as a@aakresidence onlynd not otherwise,

for a total of 2 occupants. OnlyeHollowing persons shall be considered

tenants of this apartment under tlaase: NAME: Alycia Horn and Jeremy

Reppel. No other persons may resadeéhe premises unless approved by

Landlord in writing.

(1d.)® The rent was $1,200 per monttd. @t 2.) The Lease provides for a $1,200
security deposit, which the landlord couldaia for, among other thgs, “damage to the
property of the Landia unless the damage is the resfilhormal wear and tear or the
actions or events completely and totddgyond the control of the Tenant.ld(at 3.)

The Lease includes a prsion prohibiting the tenantsom doing “anything in or
about the premises which mightrease the insurance priems on the building.” I¢l. at
4.) The Lease also includes a yield-up sathat requires the tenants to “leave the
premises, and the improvements thereith@same conditions as at the commencement

of this Lease, reasonable wear and tear is exceptktl)” @ther pertinent Lease

provisions inclue the following:

% A similar provision appears later in the Lease: “Tenant shall not assign, mortgage, pledge or
encumber this Lease, or the demised premises, or sub-let the whole or any part of the demised premises
without Landlord’s written consent.”ld. at 6.)



REPAIRS AND MAINTENANCE: Landlod shall be responsible for all
repairs and maintenance with respecthe premises except such repairs
and maintenance as are caused by miegligent or deliberate act or
omission of the tenant or any othergmn on the premises, and except for
such repairs specifically excluded elsewhere in lleigse. Those repairs
and maintenance which are the p@ssibility of the Tenant shall be
performed by the Tenant immediagtebpon demand of the Landlord.
Whether such repairs and maintenaace performed by #h Tenant or the
landlord, the cost of such repairs khee paid by the Tenant as additional
rent. . ..

(Id. at5.)

FIRE OR CASUALTY DAMAGE: If the premises are substantially

damaged or destroyed by fire or atloasualty so that [the] premises are

largely unusable, Tenant may immedlgtvacate the premises and notify

the Landlord within fourteen days @knant’'s intention to terminate [the]

Lease. In such a caseisthease shall be terminatad of the date that the

premises are vacated and all keys are returned.
(Id. at 6.) A clause entitled “tenant property” requires the tenants to protect their personal
property with “adequate personal propartgurance,” and further provides that the
“Landlord shall not be liable for loss of, damage to Tenant property by reason of
leakage of water, gas, fire, or fraany other cause, including theft.ld() A “hold
harmless” clause states: “Thandlord shall not be liable to and the Tenant shall hold the
Landlord harmless and indemnify the Landiérom injury or damage to persons or
property occurring in oabout the leased premises, unless caused by or resulting from the
negligence of the Landlord.”ld. at 7.) A “joint and seveldiability” clause states: “All
the tenants hereunder are jointly and sewetalble for the performance of all of the
obligations hereunder.”ld. at 8.)

The following additional facts are not maggitio interpretation of the Lease, but

are necessary as backgnal regarding events giving rise to this litigation and the parties’



arguments. In October 2011, the Reppels agreed that, in exchange for monthly rent
payments, Yared could reside at the propeeyinning in November 2011. The Reppels
did not ask the Bissons for appal to allow Yared to rede at the property. On

April 29, 2012, the property was destroymdfire. Two fire investigators later
determined that the fire origated in the garage the immediate vicinity of Yared's
Porsche 911, where a batternadier had been in useSgeDoc. 94-6 at 1, 3.) Yared

was the only person at the pesty at the time of the fire.

On May 17, 2012, Alicia Horn (noReppel) emailed Suzanne Brosseau and
stated, among other things: “Aading to the lease, we doteeed to pay you the June
rent because of the fire, correct? Just iamhake sure.” (Doc. 90-6 at 3.) Suzanne
Brosseau replied the same day, stating: ‘Y would not be pagg any[ Jmore rent.”
(Id. at 2.)

At the time of the fire, the Bissons wararrying a policy of fire insurance (the
“Policy”) with the Peerlss Insurance Company (“Plss”). (Doc. 90-5 at 2)The
Policy limits included $14000 for the dwelling and $67,100 for the garageee(id).

The parties agree that Peerlass waived subrogation; Ri#ifs in this case are the

Bissons themselves.

* The only disputes regarding the facts set fbelow are that the facts are not material to
interpretation of the Lease. The Court includesfdllowing facts solely for the purpose of supplying
necessary background; they play no role in the Court’s interpretation of the Lease.

®> There was some suggestion at a hearing on November 3, 2014 that another company, Safeco,
had the rights or was involved. For simplicity the Court simply refers to the insurer as Peerless.



Analysis

In their Motion for Summary Judgmeiie Reppels argue that the Bissons’
breach-of-contract claim fails asvaatter of law for three reasons:

(1) under a plain reading, the Agreemh of Lease does not impose liability

on tenants for damage to the property from a fire beyond their control or

resulting damages not reasblyaforeseeable at the tarof contracting; (2)

the Agreement of Lease qaot do so as a matter l@w under the Vermont

Residential Rental Agreement Act, 9 V.S.A. 88 4451-4469a (the

“VRRAA"); and (3) Plaintiffs’ insurancavas for the parties’ mutual benefit

and, accordingly, the brede}of[-]lease claim is baed by the implied co-

insured rule.
(Doc. 89 at 1.)In response, the Bissons maintain that the Lease terms entitle them to
pursue recovery, and that neither the VRRAG the implied-coinsed doctrine bars
their claims. (Doc. 94 at 1, 14, 16.) élparties’ arguments regarding the implied-
coinsured rule appear principally their filings related tohe Bissons’ Insurance Maotion.
After setting forth the applicable legal stkards, the Court addresses each of the
Reppels’ three arguments fummary judgment in turn.
l. Legal Standards

A. Summary Judgment

Under Rule 56 of the Federal Rules®¥il Procedure, summary judgment is
appropriate “if the movant shows that theraasdispute as to anyaterial fact and the
movant is entitled to judgment as a matklaw.” Fed. R. Civ. P. 56(a¥ee also
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). tleciding whether there is a

genuine issue of material fact, “[a]ll resble inferences must be construed in the

nonmoving party’s favor.’Hill v. Curcione 657 F.3d 116, 124 (2d Cir. 2011). Summary



judgment is granted only whéthe record taken as a whole could not lead a rational
trier of fact to find for the non-moving party.’Donnelly v. Greenburgh Cent. Sch. Dist.
No. 7,691 F.3d 134, 141 (2d Cir. 2012) (quotiMgtsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)).

B. Construction of a Lease

As the Court previously noted (Doc. 866), the substantive law of Vermont
applies in this diversity case. In Vermaihe “master rule” in the construction of written
agreements (including writtendses) “is that the intent of the parties goverrsdil v.
State 2012 VT 43, 1 21, 192 V63, 54 A.3d 993 (quotiniglain Street Landing, LLC v.
Lake St. Ass’ni2006 VT 13, § 7, 179 Vt. 583, 8922d 931 (mem.)). “In discerning the
intent of the parties, the court musinsider the written document as a wholéd’
“[T]he first task of the court is to detemne whether the language is ambiguous, which is
a question of law.”"Mueller v. Mueller 2012 VT 59, 1 20, 192 V85, 54 A.3d 168. “If
the contract language is ambiguous, itsrprietation is a question of fact to be
determined on all the evidengecluding extrinsic evidencéo determine the intent of
the contracting parties.ld. Specific contract terms control over more general terms.
See Fairchild Square Co. v. €&n Mountain Bagel Bakery, Ind.63 Vt. 433, 439, 658
A.2d 31, 35 (1995).
.  The Lease Language is Unambiguous

The Reppels’ first argument for summgudgment is that the Lease is
unambiguous and does not impose respoiitgiloih them for damage caused by an

accidental fire beyond their control. (Doc.&94.) The Bissons maintain that the plain



language of the Lease obligates the Reppalsdemnify the Bissons for the fire loss.
(Doc. 94 at 19.) The Court examines the parties’ arguments in detail below.

A. “Fire or Casualty Damage”

The Court begins with the “fire or castyadamage” clause; as stated above, that
clause provides as follows:

FIRE OR CASUALTY DAMAGE: If the premises are substantially

damaged or destroyed by fire or atleasualty so that [the] premises are

largely unusable, Tenant may immedlgtvacate the premises and notify

the Landlord within fourteen days @knant’s intention to terminate [the]

Lease. In such a caseistlhease shall be terminated of the date that the

premises are vacated and all keys are returned.
(Doc. 90-2 at 6.) Tér Reppels contend that the “fireaasualty damage” clause is a
specific provision that controls over otheoyisions like the yial-up, hold-harmless,
and “repairs and maintenance” clauseSeeDoc. 72 at 12; Doc. 89 at 6, 8, 11.)
According to the Reppels, thire or casualty damage” alse does not impose liability,
but instead “permits the tenawtvacate the premises in teeent of destruction by fire
and terminate the lease and all obligationseuride lease agreement.” (Doc. 89 at 11.)
Citing the May 2012 email exahge between Alicia Horand Suzanne Brosseau, the
Reppels assert that their obligas under the Lease werefatt terminated by the fire.
(SeeDoc. 90 at 3, 1 16.)

It is certainly true that the parties tde@se can set specifigles for fire damage
that control over more general rules essdidhg a tenant’s liality for negligence.See

Fairchild, 163 Vt. at 439, 658 A.2dt 34—35 (specific “fire isurance” provision waiving

right of recovery for loss by fire controlled over more general provisions establishing



tenant’s liability for its neligence). However, assuming that the Reppels did in fact
exercise their option to “terminate the Leasatler the “fire or casualty damage” clause,
the effect would be to terminate ttenancy not to extinguish all obligations incurred
during the Lease tern5eed V.S.A. 8 4467 (discussing termination of teaancy;,
Restatement (Second) of Property, Uandl & Tenant 8 1.7 cmt. a (samé); § 12.1

cmt. g and reporter’s note 7 (“The rule@mment gwhich ends all obligations for rent
after any termination of the lease, does naohieate all obligationso pay money to the
landlord.”); see also Wis. Mall Props., LLC v. Younkers,,I8006 WI 95, 1 34, 293 Wis.
2d 573, 717 N.w.2d 703 (“Thertaination of a lease would notdinarily be expected to
extinguish an existing cause adtion for a breach of thedse.”); 2 Milton R. Friedman,
Friedman on Leases 8§ 16:3.1, at 16-56 €th2014) (“[T]he ed of the lease ends
liability under the covenant to pay rent, Imatt for any liability theretofore accrued nor
for any liability then or therdger accrued for damages fordach of the lease.” (footnote
omitted)).

Unlike the “fire insurance” clause Fairchild, the “fire or casualty damage”
clause in this case contains no waiver ghts to recovery, and otherwise specifies no
rules regarding allocation of responsibility damages resulting from fire or for
purchasing fire insurance. The Reppalseat that any provisn imposing liability on
them for fire damage or requiring themciarry fire casualty insurance would “logically”
belong in the “fire or casualty damage” claugPoc. 72 at 10.) If the Lease contained
no other terms, that argument might be perseasit is necessary, however, to refer to

the other terms of the Lease.



B. “Hold Harmless”

The Bissons and the Reppels each asserthiibdtease’s “hold harmless” clause is
unambiguous. As stated above, that provigaas follows: “The Ladlord shall not be
liable to and the Tenant shall hold the Lind harmless and indanify the Landlord
from injury or damage to persons or prop&tgurring in or abouhe leased premises,
unless caused by or resulting from the negligaidhe Landlord.”(Doc. 90-2 at 7.)
According to the Reppels, the “hold harmleskiuse “unambiguously requires Tenant to
indemnify and hold the Landlord harmegeonly against injury or damatgepersons or
propertyoccurringin or aboutthe leased premises.” (D9 at 7 (internal quotation
marks omitted).) The Reppeissert that the provisiondgs nothing about injury or
damageo the leased premises ficdoes not “cover clainsy the Landlord for damage
to the leasehold premises.id() The Bissons insist th#te “hold harmless” clause
“requires the Reppels to indemnify the Bissdor property damage occurring in [or]
about the leased premises, which includesatge to the dwelling and garage structures
that were owned by the Bissons.” (Doc.@4 (internal quotation marks omitted).)

For the reasons the Copreviously statedseeDoc. 35 at 9-10), the Court rejects
the Reppels’ suggestion that the “holdrhkess” clause does not apply to damtxe
leased premises. The Bissons continue to reRreserver Group v. Bragjr2007 WL
2593089 (N.J. Super. Ct. Appiv. Sept. 11, 2007) (per aam), for the proposition that
the “hold harmless” clause’s referencaltomage “in or about the leased premises”
includes damagm the leased premisesSgeDoc. 94 at 7-8.) The Reppels have cited

no contrary authority, and the Court hasrfdunone. Rather, as the Court previously

10



observedgeeDoc. 35 at 10): since the Lease deB the leased premises as “118 Rail
Road at Mills Point Colchester, VT 0544®oc. 90-2 at 2), the “hold harmless”
provision covers damage within the pardescribed by that street address—including
damage to the improvements on the parcel.

The Reppels argue that this conatuscould only be reded by rewriting the
“hold harmless” clause to add the languagethe premises itselféfter the phrase “in or
about the leased premises.” (Doc. 89 at 8i$ titue that, generally, the Court’s task does
not extend to rewriting #parties’ contractSeeMann v. Adventure Quest, In2009
VT 38, {18, 186 Vt. 14, 974 2d 607 (“Our duty is to conste the policy as it is written
and not to rewrite it using language can more easily construe.Tyavelers Indemnity
Co. of America v. Deguis2006 VT 87, 12, 180 Vt. 21914 A.2d 499 (“[W]e cannot
conclude that it is the role of this Cototrewrite the parties’ agreement . . . B)& R
Oil Co. v. Ray’s Mobile Homes, Ind.39 Vt. 122, 123, 422 A.2tR67 (1980) (“We will
not attempt to rewrite the clear unamlogs language of the lease agreement.”).
However, the Court’s conclusion flows fronetplain language dhe “hold harmless”
clause; no rewriting is necessary.

The Reppels also argue that the “hisddimless” clause does not cover clalwgs
the landlord against the tenant. (Doc. 89.atAccording to the Reppels, a landlord
“would never need a e harmless agreement to cover claims the Landlord might [have]
against the tenant, rather{pexpress liability provisionvould be needed, which is
absent from the Agreement of Leaseld. @t 8.) The Reppels ass#rat the intent of the

“hold harmless” clause is to hold the Bisstiasmless for claims asserted against the

11



Bissons “byothersfor damage to persons or propestycurring in or about the premises
unless caused by the Plaifs’ own negligence.” Id. at 8.) The Bissons maintain that
the “hold harmless” clause explicitly contains both “exculpatory” language to protect
them from claims by third partieandindemnity language oblajing the Reppels to
indemnify them for property damage. (Doc. 94 at 8-9.)

No extended analysis is necessary ongbisat: there is no indication in the “hold
harmless” clause that it ignited only to claims assted against the Bissons by
individuals othethan the tenants. Indeed, teinary definition of the verb
“indemnify” is “[t]o reimburse(another) for a loss sufferé@cause of a third partyts
one’s owract or default.” Black’s Law Diatinary 886 (10th ed. 2014) (emphasis
added). Again, this conclusion flows frahe plain language dhe “hold harmless”
clause; no rewriting of the Lease is necessary.

The Court was previously reluctant to rule on the precise effect of the “hold
harmless” clause.SgeDoc. 35 at 10-11.) The Cdudentified some arguments as
potentially benefitting the Reppeds the hold-harmless issueSee id. Now, in the
present procedural context with the benefiaohore complete record and argument from
the parties, the Court concludes thraise potential arguments are not persudsive.

In particular, the Court previously remarkidt it would have been simple to add

a provision in the “hold harmless” clausgking it explicit that the clause included

® Notably, as outlined below, thi®nclusion requires analysis of other terms in the Lease. It was
for that reason that the Court was previously cautimigo attempt to interpret any clause of the Lease in
isolation, and ultimately concluded only that theftd harmless” clause was “not inconsistent with an
interpretation of the lease that shifts lld for fire damage to the tenants.l1d( at 11.)

12



damage “to” the leased premises, or exrrexplicit provision rgarding the issue of
liability in the case of fire. I(l. at 10.) However, just becseithe Lease could benefit
from more explicit draftingdoes not necessarily metimat it is ambiguousSee Al v.

Fed. Ins. Cq.719 F.3d 83, 93 n.17 (Zcir. 2013) (“[T]he fact thabne contract is even
clearer than another does not méhke other contract ambiguous.Yjerdon v. Towery
Pub., Inc, 749 F. Supp. 319, 322 (D. Me. 199Mlthough the contract language is very
poorly drafted, the Court findbat it is not ambiguous.”)n re Bailey 883 A.2d 106,

118 (D.C. 2005) (although amgment was poorly drafted, m®of its provisions were
ambiguous).

The Court also previously observed ttia Lease included a specific caution for
the tenants to obtain personal property iasae, whereas it contained no such explicit
caution regarding fire and casualty insw&an (Doc. 35 at 10-11.) Thatissue is
discussed below.

The Court also remarked that, if the “tidlarmless” provision includes damage to
the leased premises, that might createrdlict with the security deposit provision,
which provides that at least some damaggseh as those caused by “actions or events
completely and totally beyml the control of the Tenant”—are not the tenants’
responsibility. [d. at 10.) The Court’s concern waglwthe broad language of the “hold
harmless” clause, since it does not contdimaation similar to tke limitation in the

security deposit provision. The Court noancludes that the “hold harmless” clause

" The Bissons concede as mucBedDoc. 94 at 18.)

13



does not make tenants an insurer against alade regardless of caisWhen read in
conjunction with the “repairs and maintenanciuse, it becomes clear that tenants are
not responsible unless the damage is @hbgeheir or their guests’ negligent or
deliberate act or omissidnSee infra
C. “Repairs and Maintenance”
The material provisions of the “repaaad maintenance” clause are as follows:
REPAIRS AND MAINTENANCE: Landlod shall be responsible for all
repairs and maintenance with respecthe premises except such repairs
and maintenance as are caused by mlegligent or deliberate act or
omission of the tenant or any othergmn on the premises, and except for
such repairs specifically excluded elsewhere in lleiase. Those repairs
and maintenance which are the p@ssibility of the Tenant shall be
performed by the Tenant immediagteupon demand of the Landlord.
Whether such repairs and maintenaace performed by #h Tenant or the
landlord, the cost of such repairs khee paid by the Tenant as additional
rent. . ..
(Doc. 90-2 at 5.) TérReppels argue that the “reparsl maintenance” clause does not
expressly impose any liabilign them for anything, andahit “merely provides an
exceptiorto the landlord’s general responsibilfty repairs and maintenance necessitated
by the negligent or deliberate acts or omissibather persons ondfrented premises.”
(Doc. 89 at 10.) The Bissons maintaiattthe “repairs and maintenance” clause
“obligates the Reppels [to] repair damages cabygdtieir guests (Doc. 94 at 9.)

The Court previously remaekl that the “repairsral maintenance” language

constituted an “express” @vision regarding respotsiity for repairs. §eeDoc. 35 at

8 Tenants are also responsible for certain atyeairs and maintenance as specifically stated in
the Lease such as snow removal, lawn care, and smoke deteSteBo¢. 90-2 at 4, 8.) None of those
obligations are at issue here.

14



12.) The Court also previously suggestat! 4t 11) that the facts ifiravelers Indemnity
Co. of America v. Deguisae similar to the fastin this case. IDeguise—a subrogation
case—it was uncontested that the tenants negégent in causing a fire at the leased
premises.2006 VT 87, 1 1. The 21-pagesidential lease in that caseluded
“numerous provisions establishing eguarty’s obligations in great detailfd. § 10. A
“hazards” clause provided:
The Resident shall not undertake, mermit his/her family or guests to
undertake any hazardouscts or do anything that will increase the
development’s insurance premiums.thié unit is damaged by fire, wind, or
rain to the extent that the unit cannot be livecamd the damage is not
caused or made worse by the Residéna,Resident will be responsible for
rent only up to the datef the destruction. Aditional rent will not accrue
until the unit has been repad to a livable condition.
Id. T 6 n.1. Another provision of the leagermitted the landlor “retain tenants’
security deposit to the extenecessary to pay for damages beyond normal wear and
tear.” Id. { 8. A “damages” provision stated: “[wlhenever damage is caused by
carelessness, misuse, or neglect on thegb#éine Resident, a member of the Resident’s
household, or guests, the Resitdagrees to pay . . . [tlhestoof all repairs . . . [and]
[rlent for the period the unit is damagedhether or not the unit is habitableld.
Examining those provisions, the Vesnt Supreme Court reasoned that:
The lease here, in express and utifjed language, obligates tenants to
pay for the damage caused by theirliggmce. In reviewing the lease as a
whole, we cannot imply from the prgions that landlord intended to
obligate itself to provide insurance ftre benefit of tenants or to relieve
tenants from liability fomegligently damaging the leased premises, and we

find nothing in the language of theake that would reasonably lead tenants
to imply a contrary intent. While plic policy considerations are helpful

15



in balancing the equities of the pas in light of the agreement they

reached, we cannot elevate public ppliconsiderations to override or

contradict the terms @he parties’ agreement.
Id. § 10.

That analysis informs this case. Itrige that, like the “hazards” clause in
Deguise the Lease in this case includes a staabligating the tenants not to “do
anything in or about the premises whickghtiincrease the insurance premiums on the
building.” (Doc. 90-2 at 4.)The Reppels argue that “[bfson this clause alone, a
tenant could reasonably condkuthat Plaintiffs purchasedsurance for the parties’
mutual benefit.” (Doc. 72 at 10.) Mever, as the Supreme Court stateBaguise
even if under such a clause tenants coufkeithe landlord to procure insurance on the
building, the tenants could not “expect tha fresence of insurance would relieve them
of their responsibility tgpay for damages caused by their negligen@eguise 2006 VT
87, 1 8.

The Reppels argue that the “repairs arntenance” clause imposes no positive
obligations on the tenants. lredk the “damages” provision eguiseincluded a
positive obligation to pay, whereas the fgshtence of the “repairs and maintenance”
clause appears to focus on whatldredlordis (or is not) responsible for. However, the
second and third sentences a thepairs and maintenance’adlse indicate that, in fact,
the tenant does have affiative responsibilityor certain repairs and maintenance.
Moreover, when read in camction with the “hold harmbs” clause, the reason for the

exception in the landlord’s rpsnsibilities is clarified: the falord is not responsible for

damages caused by the negligent or delibexetter omission of the tenant or any other

16



person on the premises because the teagaeed in the “holtharmless clause” to
indemnify the landlord for such damages.

Of course, unlike the tenantseguise the Reppels themselves were not
negligent, but under the Lease the Reppesresponsible for damages caused by the
negligent or deliberate acts of other persontherpremises. Here, there is no suggestion
that Yared deliberately caused the fire, buetkler Yared was negligent has not yet been
resolved” Moreover, no other language in thedse would reasonably lead the Reppels
to believe that the Bissons intended to dditligthemselves to prime insurance for the
benefit of the Reppels or to relieve thepRels from liability. Aghe Court previously
concluded, the yield-up clause—conspiasly missing an exception for damage by
fire—and the “hold harmless” clause are nainsistent with an interpretation of the
Lease that shifts liability for fire darga to the tenants. (Doc. 35 at 11.)

D. “Tenant Property”

The Lease’s “tenant property” clause regsiitiee tenants to protect their personal
property with “adequate personal properngurance,” and further provides that the
“Landlord shall not be liable for loss of, damage to Tenant property by reason of
leakage of water, gas, fire, or from any otbause, including theft.” (Doc. 90-2 at 6.)
The Reppels contend that “absent an esprequirement that tenant maintain fire

casualty insurance, and thelimsion of the express regement that tenant maintain

° As noted above, the Reppels would notdsponsible for damages to the property in all
circumstances; indeed if Yared was not negligeen the Reppels would not be liable, either. The
Reppels’ concern that they are being subjected to “strict liabibgg€Doc. 98 at 2) is therefore
unfounded.
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personalproperty insurance, the Reppels’ reasoaaipectation was that Plaintiff would
maintain fire casualty insurance for the parties’ mutual benefit.” (Doc. 72 at 9.) In their
Surreply, the Reppels cizix Mutual Insurance Co. v. LaFrambojsg97 N.E.2d 622

(1. 1992), in support of that argument. & 81 at 2—3.) The Bissons maintain tDat
Mutualis distinguishable because it is@brogation case. (Doc. 88 at 2.)

The Court rejects the Reppels’ argumeat this case shadibe governed biix
Mutual. The material provision of the leasetlvat subrogation case provided: “The
Tenant will assume their [sic] own risk foreth[sic] personal proper and Landlord, J.S.
Ludwig, will not be responsible for fire, wind, or water damaged7 N.E.2d at 624.

The court found it “significant” that the pai®ad considered the possibility of fire and
expressly provided for the tenant’s persqmalperty but not for the leased premiséas.

at 626. That fact, the courtmduded, indicated that “the parties intended for each to be
responsible for his own propertyltl. The court held that “[u]nder the particular facts of
this case, the tenant, by payment of rers, ¢antributed to the payment of the insurance
premium, thereby gaining the statuscofinsured under the insurance policyd.

Dix Mutualis similar to this case insofar bseth cases involve residential leases
(with greater than nominal rent) that do e&plicitly assign resmnsibility for obtaining
casualty or liability insurancéut that do require the tenamdsprotect their own personal
property and exonerate the landlord for theslof tenant property by reason of fire.
According to the Reppels, wittthe inclusion of the express requirement that tenant
maintainpersonalproperty insurance, the Reppels’ reasonable expectation was that

Plaintiff would maintain fire csualty insurance fdahe parties’ mutual benefit.” (Doc. 72
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at 9;see alsdoc. 81 at 3—-4.) A similar arguent apparently carried the dayDix
Mutual '

Dix Mutualis, however, distinguishable. Under the terms of the Lease in this
case, the Reppels were obligategay for damage caused ‘thlge negligent or deliberate
act or omission of the tenant or any other persn the premises.” (@2. 90-2 at 5.) No

such term appeared the lease iDix Mutual.™*

Whatever the Reppels might have
inferred about the Bissons’ purchase @urance, they could not have reasonably
inferred that such surance would exonerate them for fire damage caused by such
negligent or deliberate acts or omissiof&e Deguis€2006 VT 87, | 8 (tenants could

not “expect that the presence of insuranoaiial relieve them of their responsibility to

pay for damages caused by their negligente”).

19 Notably, the Vermont Supreme Court cif@it Mutualin its opinion inJoergfor the
proposition that a tenant’s liability to the landlord’s insurer for negligently causing a fire depends on the
intent and reasonable expectations of the parties as ascertained from the lease astniemdlut.
Fire Ins. Co. v. Joerg2003 VT 27, 1 8, 175 Vt. 196, 824 A.2d 586. Interestingly, the diss@ik in
Mutual asserted that the court had in fact departed from that DikeMutual, 597 N.E.2d at 630 (Heiple,
J., dissenting).

' The court irDix Mutual did note a common-law rule that was arguably analogous: “Although
a tenant is generally liable for fire damage causededeased premises by his negligence, if the parties
intended to exculpate the tenantfrmegligently caused fire damagegithintent will be enforced. Dix
Mutual, 597 N.E.2d at 625. The concurrenc®ir Mutual asserted that the majority’s holding
“eviscerate[d] the common law principle that a teria responsible for damage to leased premises
resulting from his own negligenceld. at 627 (Freeman, J., concurring). Putting that aside, however,
this case is still distinguishable frdDix Mutual because the rule obligating tenant to pay for negligently
caused fire damage appeared in the Lease itself.

2 The Bissons assert tHaix Mutualis distinguishable because it is a subrogation case. It is true
that some courts have refused to apipily Mutual outside the context of subrogatioBee Combs v.
Schmidt 976 N.E.2d 659, 665 (lll. App. Ct. 2012). Bueguisewas also a subrogation case, and the
Bissons do not hesitate to rely Deguise nor does the Court. The Court therefore simply notediat
Mutualwas a subrogation case and this case is not, but does not rely on that difference for distinguishing
Dix Mutual
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Finally, the Court rejects the Reppehrgument that the “repairs and
maintenance” clause presupposes “the contiraxéstence of the premises” and therefore
does not apply to “total loss” by accidental fire. (Doc. 72 at 11-12.) The “repairs and
maintenance” clause is undifiad as to the types of &pairs” for which the tenants
might be liable, provided that the repairs aecessitated by theégligent or deliberate
act or omission of the tenant or any othawsspa on the premises.” Certainly the use of
the word “repairs” does not preclude repaiecessitated by fire damage—indeed, the
cost of “repairs” was the tenants’lgation under the “Damages” clauseDeguise
Other courts have adoptsuhilar interpretationsSee Allstate Ins. Co. v. Frjt252 F.3d
316, 321-22 (4th Cir. 2006) (lease imposingpansibility on tenants for “[a]ll costs for
repairs or maintenance resulting from the kes& or negligent actions or omissions of
Tenant or Tenant's guesis pets” unambiguously imposetligation to pay “not only
for routine maintenance but also for repaf all kinds resulting from tenants’
negligence”).

E. “Purpose and Occupants”

It is undisputed that the Reppels breattiee portion of the Lease that provided
that no persons other than the Reppels “mnegide at the premises unless approved by
the Landlord in writing.” (Doc. 90-2 at 2.) The Reppels argue that the damages resulting
from the fire were not a foreseeable resultlédwing Yared to be on the property, and
thus those damages are not recoverable &btbach of the “ppose and occupants”
clause. $eeDoc. 89 at 12.) According to the Reels, the only reasonably foreseeable

damages for the breach of that term woulddss of potential additional rental income.
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(Id. at 13.) The Bissons argue that “[tjReppels cannot argue that the damages were
unforeseeable, and they should be estopped fnaking this argument.” (Doc. 94 at

14.) The Court does not evaladhe Reppels’ foresealty argument or the Bissons’
estoppel argument. Even if the Repp®ksvail on their foreseeability argument

regarding the “purpose and occupants” clause, they could still be liable for the damages
caused by Yared's alleged negligenceler other terms of the Lease.

F. “Joint and Several Liability”

The Bissons assert that “Yared wadatgo a tenant of the property, and the
Reppels are therefore liablerflois negligence based orethoint and several liability’
provision in the lease and common law.” (D®&4é.at 10.) As noted above, the “joint and
several liability” clause states: “All the tenartereunder are jointly and severally liable
for the performance of all of the obligations hereunder.” (Doc. 808) The Court
understands the Bissons’ argument to bettitmtommon law and the “joint and several
liability” clause supplyan alternative basis for holditige Reppels liable for Yared’s
alleged negligence. This aitative theory is that the Rpels created a sublease with
Yared, and that “[i]n creating the sebke, the Reppels assumed contractual
responsibility” for Yared'’s actions. (Doc. 94%2.) Because it concludes as it does, the
Court does not addresddtalternative theory.

lll.  The VRRAA

The Lease contains terms implied byrMent’s Residential Rental Agreements

Act, 9 V.S.A. 88 4451-4469a. The YRRA includes the following provision:

“The landlord may retain all or a portionthie security deposit for . . . (2) damage to
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property of the landlord, unless the damagieésresult of normal wear and tear or the
result of actions or events beyond the condfdhe tenant.” 9 V.S.A. § 4461(b). The
Reppels argue that under § 4461, “event®bdythe tenants’ contrshould not be the
tenant’s responsibility unden\éermont residential lease.” (Doc. 89 at 14.) The Bissons
maintain that 8§ 4461(b)(2) concerns security deposits, and has no relevance to the
construction of the Lease. (Doc. 94 at 15.)

On this issue the Coupteviously remarked thatassuming that the security
deposit provision speaks at all to the tenants’ potential liabiliproe the limit of the
security deposit itself, it is no obstacle to impgscontractual liability upon the tenants.”
(Doc. 35 at 14.) The Court now explicitly dslthat, as its appearance in the section
entitled “security deposits” suggesg 4461(b)(2) speaks only to the retention of security
deposits. Nothing in thatagutory provision suggests a Islgitive intent to preclude
parties from allocating responsibility for damagesulting from fire or casualty. Indeed,
as the Court observed in discussing 8 445 T(#hat were the case, then the “case-by-
case” analysis idoergwould make little sense.SéeDoc. 35 at 13.)

V.  The Implied-Coinsured Doctrine

The Reppels’ third argument for summarglgment is their contention that the
Bissons’ insurance was for therpas’ mutual benefit and &t the breach-of-lease claim
is therefore barred by the implied-coinsurelé ruThis is the issue at the heart of the
Bissons’ Insurance Motion (Doc. 67). In tihdtion the Bissons rely on the collateral-
source rule, arguing that it “prevents Defenddrom introducing edence of insurance

regarding the fire loss and prohibits applioatof a setoff to any jy award obtained by
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the Bissons.” (Doc. 67 at 1.) The Reppels maintain that under a plain reading of the
Lease, they are implied coinsureds, arat they are therefore legally immune from
damages arising from the fire. (Doc. 72 at 1.)

Since the Insurance Motion focuses on thergection of the collateral-source rule
with several other legal doctrines, the Cdaegins by discussing those doctrines. Next,
the Court discusses whether any Defendgiaah implied coinsted and whether the
collateral-source rule applies. Finally, @eurt addresses Yared’s arguments regarding
the scope of the collateral-source rule grelevidentiary implications of the rule.

A. Legal Doctrines at Issue

1. The Collateral-Source Rule

Vermont’s collateral-source rule is part of Vermont’s “substantive” I8ee Melo
v. Allstate Ins. C0.800 F. Supp. 2d 59698 & n.1 (D. Vt. 2011). In Vermont, the
collateral-source rule, as a rule of damafgserates to deny to a defendant a setoff for
payment the plaintiff receives frontlaird, or collateral, source.Windsor Sch. Dist. v.
State 2008 VT 27, 1 32, 183 Vit. 452, 956 A.288 (internal quotation marks omitted).
“Most commonly applied where an insurance company has made a payment to
compensate the plaintiff for hag her injuries, ‘the collatelfa]source rule prevents the
defendant wrongdoer from bditmg from the plaintiff's foresight in acquiring the
insurance through any offsetting procedurdd’ (alteration in original) (quotinglall v.
Miller, 143 Vt. 135, 141-42, 465.2d 222, 225 (1983)). While the rule may result in

plaintiff's obtaining a double movery, its essential purpose is not to provide the plaintiff
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a windfall but to prevent the wrongdoer fr@ascaping liability for his or her misconduct.
Id. (citation and internal quotation marks otad). The “wrongder” need not be a
tortfeasor; the rule also algs to prevent parties in breach of contract from escaping
liability. Hall, 143 Vt. at 143, 465 A.2d at 226.

The collateral-source rule in Vermont is éeraf evidence in addition to a rule of
damagesMelo, 800 F. Supp. 2d at 600. As a rule of evidence, the collateral-source rule
precludes “introduction of evidence regardingnefits a plaintiff obtained from sources
collateral to the tortfeasor.’1d. (quotingLeitinger v. DBart, InG.2007 WI 84, § 30, 736
N.W.2d 1). Again, in Vermont is perhaps more appropriate to read “tortfeasor” as
“wrongdoer,” since the collateral-sounade applies to actions in contract.

2. Subrogation and the Antisubrogation Rule

This case is not a subrogation caseit Were, then Peerless would be the named
plaintiff and would be “standing in the shoex"the Bissons and seeking to recover what
it had paid to them under the Policgee Joerg2003 VT 27, § 6 (describing doctrine of
subrogation). However, under the “antisubtagarule,” Peerless would not be able to
exercise a right of subrogation againsy defendants who are express or implied

coinsureds under the Bissofise insurance policy.See id(“[A]n insurer cannot recover

by means of subrogation against its own iedu. . . This prohibition extends to

13" As the Vermont Supreme Court notedHall, not all courts hold that the collateral-source rule
applies to actions in contradd. In neighboring New York, for example, the collateral-source rule is
confined to torts.See Inchaustegui v. 666 5th Ave. Ltd. P’sig®9 N.E.2d 196, 200 & n.4 (N.Y. 2001).
Nevertheless, Vermont law applies in this casd,taus the contractual basis for the Bissons’ claim
against the Reppels is not a basis for withdngvthe benefit of the collateral-source rule.
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coinsureds under the policy,theexpress and implied.” (ctians and internal quotation
marks omitted)}’

Thus the antisubrogation rule generally prohibitsitisererfrom recovering
against any of its insureds.Here of course there is no insurer to which that rule might
apply; again, this is not a subrogation caBet the Reppels insist that the implied-
coinsured doctrine prevents the Bisstosn recovering against them because “a
landlord has no cause of action against a tewhpete the parties’ reasonable expectation
was that the landlord would purchase insaeafor their mutual benefit.” (Doc. 72 at 6
(citing Joerg 2003 VT 27, § 10).)

B. No Defendant is an Implied Cmmsured; the Collateral-Source Rule
Applies

As the name of the collateral-source rsilggests, the rutenly applies when the
payment that the plaintiff receives was fromadlateral source—i.e., a source “wholly
independent” from the defendantdall, 143 Vt. at 144, 465 A.2d at 225ee also
Schulman v. Saloon Beverage, Jito. 2:13-cv-193, 2014 WIL883730, at *5 (D. Vt.
May 12, 2014) (noting that a saaris not “collateral” just because it is an insurer, and

that it is necessary to determine whetherittsurer “appears on the tortfeasing side of

14 The Vermont Supreme Court has never lab#edrule the “antisubrodi@n rule,” but it is
commonly known by that nam&ee Ohio Cas. Ins. Ce. Transcon. Ins. Cp372 F. App’x 107, 111-12
(2d Cir. 2010) (discussing antisubrogation russe generallyt6 Couch on Insurance § 224:1 (3d ed.
2014) (articulating general princgd of the antisubrogation rule).

15 Some authorities also hold that, where tisaiiar is the “real party in interest,” the
antisubrogation rule “precludes asuredfrom interposing a claim directly against a coinsured.” 16
Couch on Insurance § 224:5 (3d ed. 2014) (emphasis adeedjso Ambrosi v. 1085 Park Ave. |.LC
No. 06-CV-8163(BSJ), 2008 WL 4386751, at *11 (S.DX.NSept. 25, 2008) (applying New York law).
Here it is undisputed that Peerless has wasdatogation; it is not a real party in interest.
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the equation”). Here, the parties disagretoaghether Peerlesswholly independent

from Defendants. Generally, the parties disa as to whether Defendants are implied
coinsureds, whether that status has nmeaim a non-subrogation case, and whether the
application of the collateral-source ruleeevdepends on whether Defendants are implied
coinsureds.

Specifically, the Reppels contend thatdanthe terms of the Lease, they are
implied coinsureds under the Policy, and tihat collateral-source rule is therefore
inapplicable. (Doc. 72 at 9-13.) ThesBons maintain théhe implied-coinsured
doctrine is restricted to subrogation casesl that even if the doctrine did apply,
Defendants do not qualify as ingdl coinsureds. (Doc. 67 &) The Bissons further
contend that even if the implied-coinsdm@octrine applies and Defendants are implied
coinsureds, Peerless’s paymetatshe Bissons are still tateral-source paymentsSée
Doc. 77 at 8-9.)

Vermont has “declined tadopt the so-calle8uttonrule, followed in a number of
jurisdictions, which provides that a tenantgsr se, a coinsured under a landlord’s fire
insurance policy unless the pastiexpressly agree otherwisel'own of Stowe v. Stowe
Theatre Guild 2006 VT 79, 1 6, 180 ViL65, 908 A2d 447 (citingloerg 2003 VT 27,

19 7-9). Instead, Vermont hadopted “a more flexible, casg-case approach, holding
that a tenant’s liability to #nlandlord’s insurer for negligéy causing a fire depends on
the intent and reasonable expectations efpérties to the leages ascertained from the

lease as a whole.Joerg 2003 VT 27, 1 8. The Courtanalysis of the Lease as a whole,
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supra indicates that the Reppels could haveeasonable expectation that the Bissons
would purchase insurancerfiheir mutual benefit.

Thus, the Court concludesathno Defendant is an implied coinsured under the
Policy. It is unnecessary ttecide whether in Vermont implied-coinsured status has
meaning outside the context of subrogatmmyhether implied-coinsured status might
render Peerless a non-collateral source. disis unnecessary—despite Yared’'s apparent
invitation to the contraryseeDoc. 74 at 5)—to certify th@squestions to the Vermont
Supreme Court under Local Rule 74. Sincéebendant is an implied coinsured, and
since there is no indication or suggestion #rgt Defendant is an express coinsured,
each Defendant is whollpdependent from Peerless, and the collateral-source rule
applies.

C. The Collateral-Source Rule idNot Limited to Subrogation Cases

The Court rejects Yared’s contention (Doc.at4) that the collateral-source rule
is inapplicable in the absence of subrogation. The scope of the collateral-source rule
certainly includes “cases where the collatemrce would be recompensed from the
total recovery through subrogationfued or some other arrangemeniy Sister’s
Place v. City of Burlington139 Vt. 602, 613, 433 A.2d 275, 281 (19&1)But the rule is
notlimited to those circumstances; it also applies where an injured party receives

compensation “through insurance, uneoyphent benefits osimilar compensation

1% Indeed, as this Court has noted, the coldtsource rule and the concept of subrogation are
closely related, since one of the stated rationales for the collateral-source rule is to preserve the
subrogation rights of insurer&chulman2014 WL 1883730, at *6 n.10.
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yielded because the plaintiff actyatir constructively paid for it."My Sister’s Placg
139 Vt. at 613, 433 A.2d at 281. Hereg Bissons have received compensation through
insurance—that is a basis for the Bgagion of the collateral-source rule.

Thus, the fact that this case doesinwblve subrogation does not make the
collateral-source rule inapplicabl&ee Helfend v. S. Cal. Rapid Transit D465 P.2d
61, 67-68 (Cal. 1970) (“Even in casesuhich the contract or the law precludes
subrogation or refund of benefits, or in aiions in which the collateral source waives
such subrogation or refuntthe [collateral-source] ruleerforms entirely necessary
functions in the computation dmages.” (footnote omitted)faduff Mortg. Corp. v.
Deloitte Haskins & Sel|s779 P.2d 1083, 1087 (Or. Ct. AplL989) (rejecting argument
that collateral-source rule is inapplicaltben insurer has surrendered its subrogation
rights); Voge v. Andersorb12 N.W.2d 749, 751-52 (Wi$994) (collateral-source rule
applied despite insurengaiver of subrogation).

Lambert v. Wrensctoes not advance Yared'’s arguineim that case, the insurer
had not waived subrogatiobyt was barred from pursuing a subrogation claim because it
had failed to pursue subrogation before thdieplple statute of limitations expired. 399
N.W.2d 369, 371 (Wis. 1987). As the Wasisin Supreme Court later clarified, the
proper characterizatioof the holding in.ambertis that “where the insurer is barred
from pursuing a claim [of subgation], the tortfeasor entitled to a reduction in
judgment for the amount of that claim.Koffman v. Leichtfus2011 WI 111, { 39, 246

Wis. 2d 31, 630 N.W.2d 201 (quotidpge 512 N.W.2d at 749). Thcase does not fit
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within that narrow holding: here it is ungisted that Peerless has waived subrogation;
there is no indication that Peerless’s subrogatights were barred by operation of [&w.

For all these reasons, the Court predictd the Vermont Supreme Court would
not hold the collateral-source rule inapplicabk& joecause this is not a subrogation case.
This conclusion makes sense from a policy perspective because preserving an insurer’'s
subrogation rights is not the only ratiém&or the collateral-source rul&eel Dan B.
Dobbs,Law of Remedie$ 3.8(1), at 374—-76 (2d ed. 1998iscussing various rationales
for the collateral-source rule, including the oatile that plaintiff p@ for the collateral
benefit that he received). Indeed, Wermont Supreme Coulas opined that the
“foremost” policy goal of theollateral-source rule is @l “a defendant should be
required to pay for his or her wrongdoing¥indsor Sch. Dist2008 VT 27, | 34.

Applying the collateral-source rule inismon-subrogation case does appear to
raise the possibility of a double recovery. But that alone is not a sufficient reason to deny
the operation of the collateral-source rugee idJ 39 (rejecting argument that the
collateral-source rule shoulbt allow double recoverygee also Vogé12 N.W.2d at
752 (recognizing that applicatiarf collateral-source rule resulted in a double recovery in
that case, but reasoning that a contramyctusion would result in a windfall for the

wrongdoer)'®

7 1t is therefore unnecessary to predict whether Vermont might adapierts narrow holding,
or whether instead Vermont might adopt the ruleléfend under which the collateral-source rule
applies even where the law precludes subrogation.

18 Nor is double recovery by any means a certaiffty recover in this litigation, the Bissons will
have to prove Yared’s negligence. That issue resnaidispute; the Reppels maintain that the Bissons
will not be able to prove causatiorSeeDoc. 98 at 4.)
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D. Evidentiary Implications of the Collateral-Source Rule

As noted above, the collateral-source rula rsile of evidencan addition to a rule
of damages. The rule’s ewdtiary aspect precludes “inttaction of evidence regarding
benefits a plaintiff obtained from sousceollateral to the tortfeasor.’Melo, 800
F. Supp. 2d at 600 (quotirgpitinger, 2007 WI 84, 1 30, 736 N.W.2d 1). Yared argues,
however, that barring introduction of evigenof insurance would unfairly deprive
Defendants of the opportunity: (1) to argue that the Bissons’ claimed damages are
inconsistent with their insurer’s appraisal of thalue of their propertfDoc. 74 at 5); (2)
to argue mitigation of damages (Doc.&®); and (3) to defend on liabilityd().

1. Liability—Causation

Yared alleges that, after the fire, the Bissons accused Peerless of “failing to
preserve the fire scene” and threatenesbi Peerless for prejudicing their ability to
prove causation.lq.) Yared wants to use those facts on cross-examination to attempt to
undermine the Bissons’ case on the element of causatohih. The Court concludes,
however, that since the collateral-source agplies, Yared cannot introduce evidence of
insurance.See Ronay’s Famous Shoes, Inc. v. St. PB4&rVt. 319, 321, 465 A.2d
1388, 1389 (1983) (“[T]he deldrate injection of insuraeanto a case in order to
prejudice a jury and benefit a litigant is notipaeversible error since the existence of
insurance is an immaterial fact . . (iriternal quotation marks omitted)). Yared of
course remains free to explore the issueanfsation, and to point to the absence of
physical evidence at the fireeste, provided that he does mgect the issue of insurance

into the case.
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2. Damages

Yared contends that the Bissons’ damagasn is inconsistent with Peerless’s
“appraisal of the value of their property,”¢P. 74 at 5), which the Court understands
from Yared's Supplemental Opposition to métre $115,000.00 price to rebuild the
dwelling negotiated betweendtiffs’ insurance compangnd Plaintiffs’ disclosed
expert builder, G.W. Savage.” (Doc. 80 3at Bere, too, there is no basis for allowing
Yared to inject evidence of insurance into the case to argue against the Bissons’ damages
claim. Yared is free to challenge the Bigs’ case on damages as long as he refrains
from mentioning the issue of insurance.

3. Mitigation of Damages

Yared alleges that the Bissons are seegj rental income from the date of the
fire through the present and continuing.” (D86 at 2.) Yared wants to argue that the
Bissons failed to mitigate those allegednd@es because they failed to apply the
proceeds they obtained froneétless to timely rebuild and-rent their property. See
id.) Again, since the collateral-source rulekgs, Yared cannot introduce evidence of
benefits the Bissons received from Peeriaghe course of making his failure-to-
mitigate argument. He may argue failureritigate damages provided that he makes no
mention of the Bissons’ insurance.

Conclusion

For the reasons stated above, the@issMotion to Substitute (Doc. 97) is

GRANTED with respect to the amendedpenses to which the Reppels do not

specifically object, and the Reppels’ M for Summary Judgment (Doc. 89) is
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DENIED. The Bissons’ Insurance Motion (Dd&Y) is GRANTED. Defendants are not
entitled to any setoff for insurance paymemtseived by the Bissons. Subject to
developments at trial, evidea regarding benefits that tBessons obtained from Peerless
shall not be admitted.
Dated at Burlington, in the District dfermont, this 12th daof February, 2015.
/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge
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