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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
David Bisson and Suzanne Brosseau,
Plaintiffs,

V. Civil Action No. 2:13-cv-245

Jeremy Reppel, Alycia Horn, and
Joseph Yared,

Defendants.

OPINION AND ORDER
(Doc. 11)

This diversity action stems from a fitteat destroyed a garage and damaged a
dwelling on property that Platiffs David Bisson and SuzaniB#osseau were leasing to
Defendants Alycia Horn (nowlycia Reppel) and Jeren®Reppel (the “Reppels”).
According to the Comipint, the Reppels had allowed féadant Joseph Yared to reside
at the property, and the fire was caused bsetdl'a attempt to charggecar battery in the
garage. (Doc. 1 at 3.) Plaintiffs sue Yafer negligence (Count I) and the Reppels for
breaching the lease agreement by allowingeddo reside at the property without
authorization (Count Ill). Plaintiffs alsolafje that the Reppels were themselves
negligent for allowing Yared to reside aetproperty, for failing to properly supervise
him, and for failing to prevent the fire (Cats | and Il). Plaintiffs seek damages from

Defendants in an amount exceeding $75,0@&eDoc. 1 at 2, 1 6.)
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The Reppels have filed a Rule 12(b){)tion to Dismiss Counts | and Il against
them, arguing that they had daty to supervise Yared or to control his conduct to
prevent the fire. (Doc. 11 at 1.) Pladfs oppose the Motion, arguing that under
Vermont law landlords may recover damagesiftbeir tenants for harm caused by the
negligent act or omission of a third-palitensee of the tenant. (Doc. 12 at 1.)

In an Order dated December 11, 2018¢D15), the Court invited supplemental
memoranda from the parties on the applicabditgertain Restatement provisions, as
well as the impact of the Windham Superior Court’s rulin@lmlds v. ValenteNo. 503-
12-05 Wmcv (Vt. Super. Ctude 28, 2007) (Wesley, Jgvailable at
https://www.vermontjudiciary.org/20062010%20TCdecisidfaO07-10-2919.pdf. The
Reppels filed a supplemental memorandundamuary 2, 2014 (Doc. 17) and Plaintiffs
filed a supplemental memorandum on Jandar3014 (Doc. 18). The Court appreciates
the parties’ thoughtfuhdditional briefing.

The Court held a hearing ¢dne Motion on February @014. All parties have
consented to direct assignment to the undeexl Magistrate Judge. (Docs. 2, 7, 16.)
For the reasons stated below, the Reppétdion to Dismiss (Doc. 11) is GRANTED.

Factual Background

The essential allegations in the Compiare as follows. Plaintiffs, who are
Vermont residents, own certain real propemtfolchester, VermontOn April 19, 2011,
the Reppels signed a lease agreement with Plaintiffs to rent the Colchester property. The
written agreement provided thab persons other than Alyckédorn and Jeremy Reppel

were to reside at the premises unless apprbydte landlord in writing. (Doc. 1 at 2,



1 10.) The agreement also provided-tainguage mirroring 9 V.S.A. 8§ 4456(c)—that
“Tenant shall not . . . negligdy destroy, deface, damage, or remove any part of the
premises . . . or negligently meit any person to do so.ld; 1 11.) The lease
additionally stated that “Tenashall not keep or have on theemises any article or thing
that is dangerousl,] inflammable, or explosiveld.X Finally, the lease contained a
provision entitling the landlord taecover attorney’s fees, miages, costs, and expenses
in the event that the tenanblated the lease and it becanmexessary for thlandlord to
retain an attorney.Id. § 12.§

Unbeknownst to Plaintiffs, the Reppealtowed Yared to live with them at the
property. Yared was not a party to the leaseagent and did not pagnt to Plaintiffs.
On April 29, 2012, a fire destroyed therage and severely damaged the adjacent
dwelling. At the time of the fire, Yared eghowned, possessed, or had control over a
Porsche 911, which was parked in the garaAt the time of the fire, Yared was
attempting to charge the car battery for Boesche and had left the charger attached
overnight for several days. The fire originatedhe direct vicinity of the Porsche and
the battery charger.

The Complaint alleges that the Reppetsairrently New Yorkesidents and that

Yared is currently a resident of New Hampshire.

! The lease itself is not attached to the Complaior does it otherwise appear in the record.
However, the provisions recited above are, accorditiget@Complaint, the only pertinent provisions of
the lease. Defendants have not asserted that any other provision of the lease is relevant.



Analysis

The Reppels have moved to dismiss purst@Rule 12(b)(6) othe Federal Rules
of Civil Procedure. To survive a moti to dismiss pursuaitd Rule 12(b)(6), a
complaint must “provide #grounds upon which [its]alm rests through factual
allegations sufficient ‘to raise a right telief above the speculative level ATSI
Commc'ns, Inc. v. Shaar Fund, Ltd93 F.3d 87, 98 (2d Cir. 2007) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). A plafhmust allege “enough facts to
state a claim to relief that is plausible on its facBfiombly 550 U.S. 544 at 57@ge
alsoFed. R. Civ. P. 8(a)(2) (pleading mgsintain a “short and g@in statement of the
claim showing that the pleader is entitledebef”). This burden is met when “the
plaintiff pleads factual content that allow®tbourt to draw the reasonable inference that
the defendant is liable fdhe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678
(2009). In assessing the adequacy ofplkeadings, a court must accept all factual
assertions as true and draw all reasanatierences in favor of the plaintifiVilson v.
Merrill Lynch & Co, 671 F.3d 120, 128 (2d Cir. 201ATSI Commc’ns493 F.3d at 98.

Because the Court’s jurisdiction in tluase is based on diggty of citizenship
pursuant to 28 U.S.C § 1332(g)(fhe Court applies the substantive law of the State of
Vermont. Erie R.R. Co. v. Tompkin804 U.S. 64, 78 (1938). The Court must predict
how the Vermont Supreme Court wdwecide the issue presentétke Amerex Grp.,

Inc. v. Lexington Ins. Cp678 F.3d 193, 200 (2d Cir. 2012).

2 The Court need not resort to certificatiorthiis case because there suéficient precedents to
resolve the pending Motion.



To prevail on a negligence afaiin Vermont, a plaintiff mst show that there is “a
legal duty owed by defendato plaintiff, breach of thatuty, that such breach [is] the
proximate cause of plaintiff's lna, and that plaintiff . . . suffered actual loss or damage.”
O’Connell v. Killington, Ltd.164 Vt. 73, 76, 665, A.2d 382 (1995). “Duty, the first
element, is central to a neghigce claim, and its existencepismarily a question of law.”
Endres v. Endre2008 VT 124, § 11, 968 A.2d 3361@B As noted above, the Reppels
argue that they had no dutysopervise Yared or to contrieis conduct to prevent the
fire. (Doc. 11 at1.)

In support of that argument, the Reppeliertbat Vermont follows the rule of the
Restatement (Second) of Torts § 315 (1965) ‘{lgdenerally, there is10 duty to control
the conduct of another in ordergootect a third person from harmSorge v. Statel71
Vt. 171, 175, 762 A.2d 816, 819 (2000)The two exceptions to that general rule are
where: “(a) a special relation exists betwédemactor and the third person . . ., or (b) a
special relation exists betweeretactor and the other . . . 1d. at 176, 762 A.2d at 819
(quoting Restatement (Second)Tafrts § 315). The relans that qualify under those
exceptions appear in 884A, 316-319, and 320. Restaient (Second) of Torts § 315

cmt. c. The Reppels maintain thatther exception applies this case. eeDoc. 13 at

3; Doc. 17 at 4-5.) Plaintiffs agree thaither exception applies, but insist that, under

3 All of the sections in Topic 7 of Chapter @Pthe Restatement (Second), including § 315, have
recently been supersedefieeRestatement (Third) of Torts: Liability for Physical and Emotional Harm,
ch. 7 Scope Note (2012). However, with respethéoissues presented here, this Court has found no
indication that the Vermont Supreme Court haanaloned the approach taken in the Restatement
(Second).



the doctrine of “waste,” the Reppels had &/da protect the netal premises from
damage. $eeDoc. 12 at 3; 18 at 1-2).

In Vermont, a tenant’s duties includecommon-law obligation to “commit no
waste” and to “permit no waste to be committe8abourin v. Woishl17 Vt. 94, 96, 85
A.2d 493, 495 (1952kee alsdRestatement (Second) of Pesty: Landlord and Tenant
§12.2 & cmt. a (1977). “Was’ can include either a “permanent diminution in property
value” or “repairable damage to propertyPtue v. Royer2013 VT 12, {1 61-65, 67
A.3d 895, 914-15.

The tenants’ obligation to neither commdr permit waste was an obligation that
resulted in liability for the tenants Prevo v. Evarts146 Vt. 216, 500 A.2d 227 (1985).
In Prevg defendant Alexander Evarts arrangedlsl contract with Clarence Prevo to
rent an apartment for his estranged wiiggith Browne, and mesons while she and
Evarts attempted to reconcile their maritdfetences. Evarts paid the rent with his
personal checks, and never indicated to Ptieabthey were made on behalf of anyone
other than himself. While Browne wasanipying the premises, her sons and their
invitees caused “substantialdage” to the apartment: “Walis each room, except the
bathroom, had holes smashed in them; windomthe first floor and in the cellar were
broken; a light was damaged; a door was hgagratched, and aumber of nails were
driven into the walls.”"Prevqg 146 Vt. at 218, 500 A.2d at 82 The landlords sought to
recover for the damage, and the trial cositting without a juy, found Evarts and
Browne liable on theories of estoppel, eegw contract, implied contract, and voluntary

waste.



On appeal, defendants claimed that thayl¢mot be held responsible for waste to
the property because their actions werethetproximate cause of the waste, which
occurred solely as the result of actions bydtipmersons. The Supreme Court rejected that
argument, reasoning as follows:

[T]he waste was committed by personsomvere on the premises with the

permission of the occupants. The onfses in which the tenant has been

found not to be liable fowaste committed by third persons are cases in

which the third persons were strangeBsesnahan v. Hick260 Mich. 32,

35, 244 N.W. 218, 220 (193Zdamage done by thiefyVinfree v. Jones

104 Va. 39, 45, 51 S.H53, 155 (1905) (damage done by trespasser). In

such circumstances, the tenant wasnfb not to be liable unless his own

negligence was a proximate cause of the waste.
Id. at 219, 500 A.2d at 229.

The Reppels recognize the doctrine of wabtit maintain that waste is distinct
from negligence because waste is a proglasyconcept and because the measure of
damages is different. Those arguments denbtle the Reppels to dismissal. The two
doctrines are not entirely unrelated, sinegligence can be the cause of waste.
Plaintiffs’ negligence thory is broad enough encompass wasté&eeRestatement
(Second) of Property: Landlord and Tengrii2.2, Reporter’'s Note 7 (“A negligence
theory may be broad enough to cover mostsageere the tenant has been held liable for
someone else’s conduct™®).

However, the Reppels also argue thatdbetrine of waste does not apply in this

case. (Doc. 17 at9.) Accang to the Reppels, a tenantist liable for waste when the

damage was caused by accide@ed id. Plaintiffs maintain that the doctrine of waste

* The Court’s conclusions make it unnecessary to address here whether there is a different
measure of damages for Plaintiffs’ negligence claim based on waste than for any other theory of recovery.



covers the type and manner of property dansdggsue in this casgDoc. 18 at 4.)
Plaintiffs insist thaPrevois not distinguishable from this case, and note thaPtbeo
Court citedWinfree v. Jone$1 S.E. 153 (Va. 1905), which also invoheedlaim for
property loss as a result of a fire.

In Prevothe Court stated that “[t]he only casesvhich the tenant has been found
not to be liable for waste conitted by third persons are case which the third persons
were strangers.” 146 Vt. at 21300 A.2d at 229. That statement is consistent with the
following remark from the Restatement (Secondpadperty: “There will be attributed to
the tenant, absent an agreement othenihgeacts of anyone who is on the leased
property with the consent of the tenant whide tenant is entitled to the possession of the
leased property.” Restatement (Secondjraperty: Landlord and Fant § 12.2 cmt. g.
But as the Reppels point out (Doc. 17 atl9¢, Restatement elsewhere states that the
“[c]onduct of others may battributable to the tenamt some instances where he has
permitted it when he should have restrain€d Restatement (Second) of Property:
Landlord and Tenant § 12.2 cmt. a (emphasis added).

To the extent that the Restatement is warcédout whether the acts of third parties
are always or only sometimes attributabléhi tenants, that problem is obviated if the
conduct is not “waste” withespect to the tenantSee id(noting that the scope of § 12.2
is limited to “the material historically dealiith under the term wast). Not all injurious

acts constitute “waste” in the legal senSee Bresnahar244 N.W. at 220 (“In the

®> The rationale for that position is to prevent the landlord from being “forced to sue the third
party, who may not be available or who may be judgment prddf.8 12.2 Reporter’'s Note 7.



popular sense, any injury may be waste,ibigstnot waste in the legal sense, unless
caused in such manner aso®within the legal defition of either commissive or
permissive waste.”) (quotinBogers v. Atl. G. & P. Cp107 N.E. 661, 661 (N.Y.
1915));see als®3 C.J.SWaste§ 21 (2013) (“[T]he destrdion of a building is not
necessarily waste.”). Indeed, there are poetise rules establishing what acts shall
constitutewasté” and it is difficult to articulate any such rule®rue 2013 VT 12, { 63
(quotingKeeler v. Eastmaril Vt. 293, 294 (1839)). THerevoCourt’s suggestion that
tenants are always liable for “waste” committed by non-strangers does not answer the
critical question in this case: As to the Regpelas the injurious ativaste” in the first
place? Prevodid not involve destructioof the premises due to accidental fire, and there
was no issue in that caabout whether the damagetirat case constituted waste.

The Court concludes that, as to the Repyleésaccidental firén this case was not
waste. Vermont recognizes a tenant’s dilmn to neither comrhnor permit waste.
Sabourin 117 Vt. at 94, 85 A.2d at 495. But tiidtligation “has newebeen so construed
as to make a tenant answerable for accidelaadages, or to bind him to rebuild, if the
buildings are burned down or otiaese destroyed by accidentUnited States v.

Bostwick 94 U.S. 53, 68 (1876). Ntiple other authorities agree that unless a tenant is
herself at fault, she is not responsible fostdection by accidentdire. 8 Powell on Real
Property 8 56.05 & n.49 (Michael Allan Wed., LexisNexis Matthew Bender 2013);

see alsd Milton R. Friedman & Pwiick A. Randolph, JrFriedman on Lease§$ 9:1:1

® The Supreme Court Rruealso did not address this threshold issue. The only element of
waste raised or considered on appeas Whe “permanent injury” requiremerRrue, 2013 VT 12, 11 64—
65.



(5th ed. 2012) (“The tenant also was undetegal obligation to repair or restore if the
damage was not due to his fault.”); 2 TiffaRgal Property 8 643 (3d ed.) (modern rule
exempts a tenant from liability for fire notussed by his negligee); 78 Am. Jur. 2d
Waste§ 25 (2014) (“[I]njuryto the premises by a fire caused by the negligence of a third
person does not constitute waste vehid¥e tenant is free from fault.”) The Court

predicts that the Vermont Supreme Court would reach the same conclusion.

Winfreeis entirely consistent. lthat case, the tenant hiailed to lock the door to
the property when he moved out on Decenthenaking it possible for a third party to
enter the house and set it on fire on DecerBber51 S.E. at 154. The Virginia Supreme
Court of Appeals concluded that the tenant dawdt be liable, holding that “[t]he injury
complained of was the direct and immedied@sequence of the act of the unknown party
in setting fire to the house, and the damagmaeg under the law, be traced to the remote
negligence of leaving the door unfasteneltl’at 155. Since the tenant’s negligence was
not a proximate cause of the fitbere was no liability for waste.

At least two Vermont Superior Court eassupport this Court’s conclusioBee
Windsor v. United State699 F.3d 169, 177 (2d Cir. 2013jf'd, 133 S. Ct. 2675 (2013)
(in predicting what the statefaw is, it is proper for th&deral court to consult the
rulings of the statea’ trial courts). IiJnion Mutual Fire Irsurance Co. v. Joerdghe
father of one of the tenants was living witilem; he fell asleep or passed out while

smoking, resulting in a firthat killed him and severely damaged the premidesrg

" When the tenant is at fault, then the doctrine of waste might apply, although it might be
subsumed into a more general negligence theBeg Travelers Indem. Co. of Am. v. Degu2666 VT
87, 11 1, 3, 914 A.2d 499, 499-500 (tenants were negligent when they emptied smoldering materials from
an ashtray into a trasfan or wastebasket).

10



2003 VT 27, 1 2, 824 A.2d 58688. The Orleans SuperiGourt held that the tenants
had no duty to supervise the fathéd. 1. The Supreme Court did not review that
holding because it concludéuhat the plaintiff-insuranceompany couldhot bring a
subrogation action against the tenantsifie losses paid to the landloridl. § 13.

Also persuasive is the WindmaSuperior Court’s decision @hilds v. Valente
No. 503-12-05 Wmcv (Vt. Super. Glune 28, 2007) (Wesley, Jyailable at
https://www.vermontjudiciary.org/200620%20TCdecisiondi2007-1029-19.pdf In
that case, the tenant’'s guestd ptaced ashes in plastic gage bags and left the bags on
the rental property’s deck. The landlord, Ii@hilds, collected the bags and placed them
in the garage attached to his house. Al#ter broke out in the aa where the bags had
been placed, causimgjuries to Mr. Childs and resulting oamage to the rental premises
and Mr. Childs’'s home. Mr. Childs and hisfevsought damages from the tenant, whom
they asserted had breached a duty to kieepeased premises free of hazardous
conditions created by his guests.

The Superior Court granted summary judgite the tenant. The court noted the
general rule that there is notguo control the conduct @nother in order to protect a
third person from harm, and also the exmeys, but found no liality under those tort
rules. The Superior Court also distinguisiedvq reasoning as follows:

Not strictly a negligence caserevodistinguished prior cases which found

no liability for waste committed omental premises by strangers and
iImposed a straightforward responsibilitgn tenants to return rental

8 The Vermont Supreme Court affirmed the resufilds although it did not review the
Superior Court’s interpretation of the law governinggbepe of a tenant’s duty of care because that issue
was not properly before the Court on appéziilds v. ValenteNo. 2007-333, 2008 WL 2793869, at *2
(Vt. Apr. 2008) (unpublished mem.).

11



premises in reasonably maintained conditions. Lacking any further
elaboration of that duty, howeveit, cannot reasonably be stretched to
include liability for thenegligent creation of @angerous condition that
results in harm to other property or pars, even if it is the result of actions
taken by an invited guest on the renpaémises. Plaintiff's citations to
cases in other jurisdictions are inapplile because theyeaalso restricted

to damage caused by third pes to the leased premises.

Childs No. 503-12-05 Wmcv, at @itation omitted). The Supen Court stated that the
tenant’s lack of duty was “supped by holdings in other oas on facts better matched to
the present circumstancedd. at 8-9 (citingAllstate Ins. Co. v. Fritz452 F.3d 316 (4th
Cir. 2006) andravelers Ins. Co. v. Lin510 S.E.2d 139 (Ct. App. Ga. 1998)).
According to the court:

Both Fritz and Linn declined to recognize a tenant host’s obligation to
supervise adult guests even in thesreise of potentially dangerous but
essentially routine activities on the ledgremises. There was no evidence
in eitherFritz or Linn that the hosts were actlyaaware of the dangerous
condition created by their gat nor that they shouliave foreseen it might
occur.

Id. at 9. The Superior Court concluded:

Even according Plaintiffs the befit of reasonable inferences, the
evidence in the current case is similar. Nothing establishes that Mr.
Valente [the tenant] was aware of oreditly involved withthe disposal of
live ashes on the day the i@ls’ fire broke out. Ncevidence suggests that
he had any reason to suspect one sfguests might dispose of ashes in a
patently dangerous fasimio Since he was not ®nally involved and had
no basis to foresee the harm, the impositf personal liability in this case
would effectively amount to strict ldlity, an extreme cause of action for
which no justificatiorhas been established.

Id. at 9—10. In short, the Superior Countized at the conclusion articulated by the
authorities cited above: the tenant is not kafiolr destruction of the rental premises by

accidental fire unless the tenant is himself at fault.

12



Plaintiffs assert tha€hildsis distinguishable because the damage in that case was
to thelandlord’s own residence, whereas in this ctsefire destroyed the actual leased
premises. Th€hildscourt apparently did cite that distinction as the basis for
distinguishing certain cases that had beem ditethe plaintiffs.However, the plaintiffs
in Childshad alleged damage to the rentamises as well as their own honteee idat
1 n.1. Moreover, in the cases thta Superior Court found analogoub+tz andLinn—
the damage was to the rental premisese diktinction upon wich Plaintiffs rely,
therefore, is no basis for distinguishi@gilds

In this case, there is no allegation tthet Reppels werewolved in Yared's
attempt to charge the batteoy,that they were even aveaof it. Absent any personal
involvement on the part of the Reppelsaay possibility that ty might foresee the
harm, there is no basis for imposing liability. #sthe Reppels, the fire in this case does
not constitute “waste>”

Nothing in the lease language or 9 V.S8M456 compels a contrary result. The
lease provided that “Tenant shall not . . .liggntly destroy, deface, damage, or remove
any part of the premises . . . or negligempiymit any person to do so.” Section 4456(c)
provides: “The tenant shall not deliberatelynegligently destroy, deface, damage or
remove any part of the premises or itsuiets, mechanical systaror furnishings or

deliberately or negligently peirtrany person to do so.” Ttalegations of the Complaint

do not articulate a breach of those contracinal statutory dutiesThere is no allegation

° The Court expresses no opinion at present as to Yared’s potential liability on waste or
negligence theories.

13



that the Reppels themselveghgently damaged or destray¢he property. Nor can the
Reppels be said to have “iggntly permitted” Yared to do deecause, as stated above,
there is no allegation that the Reppels wevelved in Yared’s siempt to charge the
battery, or that they we even aware of it.

Finally, the lease term @hibiting the tenant from leping or having “on the
premises any article or thing that is dangefpuslammable, or explosive” also does not
result in liability for the ReppelsThe Court interprets thatovision as prohibiting the
tenant from having extra-hazardous thingghatpremises. While a car battery connected
to a charger could theoretically be dangsronflammable, and explosive, neither the
battery nor the charger are extra-hazardddise might reasonably expect to find both
items in a residential garage.

Conclusion

The Reppels’ Motion to Dismiss (Doc.)li$ GRANTED. The portion of Count |
that is directed against the Reppels is DISSED. Count I, whiclis directed solely
against the Reppels, is DISMISSED. Thetiporof Count | that is directed against
Yared remains in the case, as does Count Ill, which is directed solely against the Reppels.
Dated at Burlington, in the District dermont, this 12th daof February, 2014.
/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge
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