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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Angela M. Bowen,
Plaintiff,

V. CivilAction No. 2:14-cv-116

Carolyn W. Colvin, Acting Commissioner
of Social Security Administration,

Defendant.

OPINION AND ORDER
(Docs. 10, 15)

Plaintiff Angela Bowen brings this aoti pursuant to 42 U.S. 88 405(g) and
1383(c) of the Social Security Act, requastreview and remand of the decision of the
Commissioner of Social Security denying hpplecation for Supplemeal Security Income
(SSI). Pending before the Court arengm’s motion to reverse the Commissioner’'s
decision (Doc. 10), and the Commissioner’s motion to affirm the same (Doc. 15). For the
reasons stated below, Bowen’s motioENIED, and the Commissioner’s motion is
GRANTED.

Background

Bowen was 30 years old when she filed 88l application in January 2012.

(AR 141, 976.) She has a high school edocat@nd worked for brief periods from 1997

through 2000 as a cashier, a stocker, and a-chie worker. (AR 117, 125.) She has four
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young children, all of who were living with hen the date of the administrative hearing in
April 2013. (AR 976-77.)

Bowen married the father of her childrenemhshe was 18 years old. (AR 869.) The
couple divorced in 2010 after experiencingss in the household largely due to Bowen’s
husband’s verbally abusive behavior, theifdren’s medical issueisicluding one having
epilepsy and another testing on the autisetBpm, and their house burning down in
November 2009. (AR@—-70.) In July2011, Bowen married her second husband, who is
disabled due to a back impaient. (AR 870, 977, 981-82.)

Bowen suffers from migraine headachi@s;omyalgia symptoms, and general
recurring pain. (AR 974, 980.%he claims she is unablework because she is unreliable
and cannot make plans due to her p&d&RR 977.) She has tried many different
medications, including Imitrex for her headach®g, has found nondfective. (AR 980.)
She has had numerous emergemom visits, inpatient stayand rehabilitation sessions at
Rutland Regional Medical Center (RRMCY foeatment of her various pain issues,
particularly her headachesSge, e.g AR 732 (myofascial paidow back painknee pain),
735 (myofascial pain, low back pain, rigkand paresthesias), 768ht flank pain),

756 (migraine, nausea, vomitinghotophobia), 758 (migraipe7/61 (chronic back pain),

763 (myofascial pain, low back pain, rigiand paresthesias), 907 (severe headache),

912 (headaches), 949 (headacBB} (headache), 963 (headache).) Bowen testified at the
April 2013 administrative hearing that wheregiets a severe migraine headache, she is
“down and out” for two to three days anchtis] up in the emergency room with IV

medications for eight hours, metimes longer.” (AR 980.)



In a February 2011 FunctidReport, Bowen stated that,gpate her impairments, she
was caring for her four children, who rangedges between seven and twelve at the time,
although “most days are a challenge due tacondition.” (AR 134.) In a more recent
Function Report, Bowen stated that “[t|hér@ve been plentyf [d]ays when my
children[’]s step father has had to take titerschool and get them ready because | couldn’t
get out of bed because my bduyrt so bad.” (AR 153.)

Bowen also suffers from depression andsleg problems. Sheestified that she
generally sleeps from between 2 and 4 a.m. aholut 1 p.m., and then naps in the late
afternoor. (AR 983.) In her February 2011 Ftioo Report, Bowen stated that she does
not fall asleep until between 3 and 5 a.m. because “my body aches so bad.” (AR 133.) She
testified that, on days when she is awake for rmb#te day, she “could very easily just [[ie]
down and sleep for seven hours” (AR 983)d &hat, on a typical day, she does “very little”
(AR 979), and is not even altle pick up her childrefrom school (AR 981).

On January 11, 2012, Bowen protectivelydiln application for SSI, alleging that

she became disabled on January 1, Z008R 48-49, 141-143.) Iner application, Bowen

! Somewhat inconsistently, a report from consglfisychologist Dr. Dean Mooney indicates that
Bowen told him she “sleeps during the day from 10:00 torh:30 p.m. while her children are at school.”
(AR 728.)

2 Although a claimant can collect Disability Imance Benefits (DIB) under Title Il of the Social
Security Act for up to 12 months of disability prior to the filing of a DIB application, provided that the
claimant had insured DIB status during that period of disabdl@g20 C.F.R. 8§ 404.131, 404.315, a
claimant can collect SSI under Title XVI of the Act oaly of the date of the SSI application, regardless of
how long the claimant may have suffered from the alleged disal#i&20 C.F.R. § 416.335Perkins v.
Chater, 107 F.3d 1290, 1295 (7th Cir. 1997 pplied here, because Bowen filed an application for SSI and
not DIB, the relevant date of onset is January 11, 20&2jate of her SSI application, and not January 1,
2008, the date she alleges her disabiiiggan. (AR 48-49, 141-439ee20 C.F.R. § 416.335 (“When you
file an application [for SSI] in the month that youehall the other requirements for eligibility, the earliest
month for which we can pay you benefits is the mdolflowing the month you filed the application.”).



claims that the following a@litions limit her ability to wdk: fiboromyalgia, chronic

migraine headaches, rheumataithritis, depression, arety, chronic urinary tract
infections, chronic kidney infections, and asth (AR 145.) She explains: “There [are]
days when | can’'t get out of bbécause the painis so bad . ... | don’t ever know if I'll be
able to continuously do everyday things dughchronic pain. | c[an]'t go for walks or do
dishes all the time, | get tired and . . . am iahspain that | need tgo to bed.” (AR 152.)
Bowen’s application was denied initially andampreconsideration, and she timely requested
an administrative hearing. €hearing was conducted onrfd, 2013 by Administrative
Law Judge (ALJ) Ruth Kleinfeld. (AR 968-35Bowen appeared and testified, and was
represented by an attorney. On May 22, 2013, the ALJ issdedision finding that Bowen
has not been disabled under the Social $gcfict since January 11, 2012, the date her
application was filed. (AR7-25.) Thereatfter, the Appls Council denied Bowen'’s
request for review, rendering the ALJ’s daon the final decision of the Commissioner.
(AR 7-9.) Having exhausted her administratemedies, Bowen filed the Complaint in
this action on June 9, 2014. (Doc. 1.)

ALJ Decision

The Commissioner uses a five-step sequept@ess to evaluate disability claims.
See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004)he first step requires the ALJ
to determine whether the claimant is preseatigaging in “substantigainful activity.”
20 C.F.R. 88 404.1520(b), 416.98Y( If the claimant is not sengaged, step two requires
the ALJ to determine wheth#re claimant has a “severe impairment.” 20 C.F.R. 88

404.1520(c), 416.920(c). If the ALJ finds thia¢ claimant has a severe impairment, the



third step requires the ALJ to make a detertnomaas to whether thanhpairment “meets or
equals” an impairment listed 20 C.F.R. Part 404, SubpartApendix 1 (“the Listings”).

20 C.F.R. 88 404.1520(d), 416.9@dQ( The claimant is presumptively disabled if his or her
impairment meets or equals a listed impairmétdrraris v. Heckley 728 F.2d 582, 584

(2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (RF@hich means the mo#te claimant can still
do despite his or her mentaldaphysical limitations based afi the relevant medical and
other evidence in the recor@0 C.F.R. 88 404.1520(e404.1545(a)(1), 416.920(e),
416.945(a)(1). The fourth step requires kg to consider whethighe claimant's RFC
precludes the performance of his or her palgtvant work. 20 E.R. 88§ 404.1520(f),
416.920(f). Finally, at the fift step, the ALJ determines whet the claimant can do “any
other work.” 20 C.F.R. 88 401520(g), 416.920(g). The claimant bears the burden of
proving his or her case steps one through fouButts 388 F.3d at 383; and at step five,
there is a “limited burden shift to the Commasser” to “show that there is work in the
national economy that the claimant can d@upore v. Astrues66 F.3d 303, 306
(2d Cir. 2009) (clarifying thahe burden shift to the Commissiorad step five is limited,
and the Commissioner “need nobpide additional evidence difie claimant’s [RFC]").

Employing this sequential alysis, ALJ Kleinfeld firsdetermined that Bowen had
not engaged in substantial glaibhactivity since January 12012, the date she filed her
application. (AR 19.) At step two, the Alfound that Bowen had the severe impairments

of chronic pain syndrome (ihading fibromyalgia and rheumatbarthritis) and headaches.



(Id.) Conversely, the ALJ found that Boweigpression and anxiety were non-severe.
(AR 19-21.) At step three, the ALJ found thanhe of Bowen’s impairments, alone or in
combination, met or medically equaled addsimpairment. (AR 21.) Next, the ALJ
determined that Bowen had tR&C to perform the full range skdentary work, as defined
in 20 C.F.R. 8§ 416.967(a), “and she ha[d] théitgldo attend to tasksadjust to changes in
the workplace, and interact with others.” (RR.) At step four, the ALJ found that Bowen
had no past relevant work. RA24.) However, the ALJ determined that there were jobs
existing in significant numbers in the nata& economy that Been could performid.), and
that a finding of “not disabled” was directbg Medical-Vocational Rule 201.27 (AR 25).
The ALJ concluded that Bowdrad not been under a disabilitpm January 11, 2012, the
date her application was filed, througle tthate of the decision, May 22, 2018d.X

Standard of Review

The Social Security Act defines the teftdisability” as the “indility to engage in
any substantial gainful activityy reason of any medically detamable physical or mental
impairment which can be expected to resutleath or which has lasted or can be expected
to last for a continuous period of not lesartii2 months.” 42 U.S.C. § 423(d)(1)(A). A
person will be found disabled lgnif it is determined thalis “impairments are of such
severity that he is not onlynable to do his previous workplt cannot, considering his age,
education, and work experien@ngage in any other kind sfibstantial gainful work which
exists in the national economy42 U.S.C. § 423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the

administrative recorde novato determine whether theresabstantial evidence supporting



the . . . decision and wheththe Commissioner applied toerrect legal standard.”
Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater221 F.3d 126,
131 (2d Cir. 2000))seed42 U.S.C. 8§ 405(g). The court’s factual review of the
Commissioner’s decision is thus limited tdetenining whether “substantial evidence”
exists in the record tsupport such decisiod2 U.S.C. 8 405(gRivera v. Sullivan
923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122126 (2d Cir. 1990)
(“Where there is substantialidence to support either positidhe determination is one to
be made by the factfinder.”). “Substantial ende” is more thanmere scintilla; it means
such relevant evidence as a reasonabiel mmight accept as adequate to support a
conclusion.Richardson v. Perale€02 U.S. 389, 401 (1971pupore 566 F.3d at 305. In
its deliberations, the court showdar in mind that the Soci8kecurity Act is “a remedial
statute to be broadly conséd and liberally applied.Dousewicz v. Harris646 F.2d 771,
773 (2d Cir. 1981).
Analysis

As noted above, at step two of the sedjiad analysis, the ALJ found that Bowen'’s
headaches were a severe impairment. {8R The ALJ did not, however, include any
specific limitations in her RFC determinationialinaccount for these headaches. (AR 21.)
Bowen claims this was error. As discusseldwethe Court finds dterwise, agreeing with
the Commissioner that the ALJ was not requiredccount for Bowen’s headaches in her
RFC determination and that the ALJ’'s RB&ermination and crdallity assessment are

supported by substantial evidence.



The regulations provide that a claimarRBC is “the most [she] can still do despite
[her] limitations,” and that & ALJ will assess a claimant’s RFC “based on all the relevant
evidence in [the] case record20 C.F.R. § 416.945(a). In assessing Bowen's RFC, the
ALJ considered Bowen’s headaches and asltedged that Bowen frequently sought
medical care for them, but concluded thaythdid] not occur frequently enough to
decrease [work] attendance to an acceptabtd.te (AR 22.) TheALJ noted that Bowen
was admitted to the RRC in May 2012 after a one-daystory of “head fullness, stuffy
nose, and shortness of breath,” and thditrgghysician assessédr with “possibly a
tension headache” but opined that her headddi@siot seem . . . migraine in nature.”
(AR 907;see alscAR 909 (admitted due to “[clJomunity-acquired pneumonia”),
911 (“admitted here with qugsnable pneumonia”).) The ALJ also noted that, in January
2013, Bowen was admitted toetiRRMC for evaluation of a pastent cough accompanied
by a headache, and that Bowerswi@ated with cold medicat and Percocet. (AR 958.)
The ALJ further noted that, in Febru&913, Bowen presented to the RRMC with a
headache, after having two teeth extractetiezdhat day. (AR 949.) After considering
these (and other) medical records, the Adakonably coraded: “Although the medical
treatment record confirms [Bowen'’s] treatm@étheadaches, often in conjunction with
other temporary conditions such as upper ragmiy infections or teeth extraction, it does
not support [Bowen’s] allegations that skeuld have excessiebsences that would

preclude work activity.” (AR 22.)

® This May 2012 treatment note indicates that Bowen was admitted “based on ‘pneumonia,” but
after testing, no evidence of pneumonia was found. (AR 907.)



In addition to the above-described medrealords which the ALJ discussed in her
decision, Bowen cites a December 2011 medazdrd in support of her claim that her
headaches required frequent hospitalizati@eeDoc. 10-1 at 5 (citind\R 753).) But that
record indicates that Bowen'’s “chief complaimtas right flank paimadiating to the right
abdomen, not headache pa{(AR 753.) Regarding a headaclige record states merely
that Bowen “has had development of soniklmeadache.” (AR 754.) The only other
medical records cited by Bowen in supporhef claim that her headaches occurred more
frequently than the ALJ acknowledged &RMC records showg that Bowen was
admitted in September 2011 and Decen#dr2, respectively, for a headach&e¢
Doc. 10-1 at 5) (citing AR 756, 963).) Takegether, the record indicates that Bowen was
admitted to the RRMC for treatment of headacfo, in some casefr other ailments
including pneumonia or teeth extraction) twic2011, twice in 2012and twice in 2013.

(AR 754, 756, 906—-07, 949, 9558, 963—-65.) This treatmemrecord supports the ALJ’s
finding that Bowen’s migraine headaches wlad occur frequently enough to affect her RFC
determination.

Also noteworthy, the May 2012 hospitadte discussed above and in the ALJ’s
decision states that Bowen told hospital providleas she generally had a “global” migraine
headache no more oft¢han “every 1-3 or 4 months(AR 912.) Bowen points out,
however, that she testified at the admintstehearing that, when she gets a severe
migraine headache, she loses her vision, voaitd is “down and out for . . . anywhere
from two to three days,” leaving her in theengency room with IV medications for eight

hours or longer. (AR 980.) The ALJ conskelethis testimony, but found that Bowen’s



statements regarding the intensjigrsistence, and limiting effts of her symptoms “are not
entirely credible.* (AR 22.) It was proper for thelLJ to determine Bowen’s RFC in
conjunction with assessing her credibilitgee Poppa v. Astrug69 F.3d 167, 1170-71
(10th Cir. 2009). The Tenth Circuit explained:

The regulations require that an ALJ's ®RBe based on thentire case record,

including the objective medical findingsd the credibility of the claimant’'s

subjective complaints. Sintlee purpose of the credilhyl evaluation is to help

the ALJ assess a claimant's ®&F the ALJ's credibility and RFC

determinations are inherently intertwined.

Id. (citations omitted)see also Sitsler v. Astrué10 F. App’'x 112, 1@ (10th Cir. 2011) (“A
proper determination of the weight to beeag claimant’s subjective claims of pain and
other symptoms underlies a profieding regarding his RFC.").

Although not asserteid her motion, Bowen arguas her reply that the ALJ’'s
negative assessment of her credibility issugiported by the recardSpecifically, Bowen
asserts that the medical reds provide “overwhelming suppb for the credibility of her
testimony regarding the severdand duration of her migrairfeeadaches (Doc. 18 at 5), and
that ER treatment notes show that Bowen’grmaine headaches sometimes lasted for days
and other treatment notes indiedhat Bowen sometimes hatdgraine headaches for which
she did not seek ER attentiad.(at 1, 6). Generally, argumis like this which are raised

for the first time in a replyrief are deemed waivedConn. Bar Ass’'n v. United States

620 F.3d 81, 91 n.13 (2d Cir. 2010). The Ctad considered them this case, however,

* The ALJ also found that “[Bowen’s] subjective complaints and alleged limitations are not
persuasive.” (AR 24.)

10



and finds that they lack merit, given thabstantial evidence supports the ALJ’s credibility
assessment.

The Second Circuit has lomgld that it is the provincef the Commissioner, not the
reviewing court, to “appraise the credibilby withnesses, including the claimant&ponte v.
Sec’y of Health & Human Sery3.28 F.2d 588, 591 (2d Cit984) (internal quotation
marks omitted). Thus, if the Commissiosdindings are supported by substantial
evidence, the court must ugtldhe ALJ’s decision to discount a claimant’s subjective
complaints.Id. (citing McLaughlin v. Sec’y dflealth, Educ., and Welfayé12 F.2d 701,
704 (2d Cir. 1982)). “When @luating the credibility of amdividual's statements, the
adjudicator must consider the entire casencend give specificeasons for the weight
given to the individual’s statements.” SSR7p, 1996 WL374186, at *4 (July 2, 1996).
Here, as discussed above, the ALJ specificatiylained that Bowen’s statements regarding
the frequency and severity of her headachels tredibility because ¢y are not supported
by the record. (AR 22 (citing AR 908, 949, 958The ALJ also noted that a March 2011
Disability Evaluation form indidas that Bowen reported “sigeconstantly cleaning and
picking up her home” and “waséélirty dishes immediatelgnd picks up her children’s
toys” (AR 20;seeAR 728)), activities which would be likely if Bowen’s headaches left
her as incapacitated as she claims.

Furthermore, although Bowen claimstlmer headaches cause vision loss and
vomiting (seeAR 980), the medical records from her headache-related emergency room
visits (discussed above) showlngs of vision on examinatiosée, e.g AR 753, 758-59,

910-11, 913, 915, 917, 95957, 964), and reflect thahe denied vomiting prior to

11



admission to the hospitadde, e.g.AR 753, 758, 915, 94958, 963), and did not vomit
during these hospital visitséeAR 750—60, 90634, 949-52, 954-65)Bowen seems to
assert that the Court may not consider thidence because the Adid not rely on it in
support of her credibility assessment #mat the Commissioner improperly engagegdast
hocrationalization of the ALJ’s decision byffer[ing] reasoning that the ALJ did not
employ.” (Doc. 18 at 5.) But it is cle&rom the decision thahe ALJ thoroughly
considered the medical eeidce documenting Bowen'sdaaches and yet reached a
conclusion, supported by substantial eviceas discussed abowath which Bowen
disagrees. Even if the ALJ was not aslexpas possible in her reasoning regarding her
assessment of Bowen'’s creititly, “[a]jn ALJ does not have tstate on the record every
reason justifying a decisionBrault v. Soc. Sec. Adm|j83 F.3d 443, &81(2d Cir. 2012).
Nor is an ALJ “required to discuss everg@e of evidence submitted,” and “[a]n ALJ’s
failure to cite specifievidence does not indicate thatBwevidence was not considered.”
Id. (internal quotation marks omitted).

Bowen argues that the ALJ erred in failingctmsider “the times that [she] would be
absent from work” for reasons other than laedmds, including for therapy sessions with
Thomas Beauregard, PA, rehabilitation #mrat RRMC, and medical visits with
rheumatologist Dr. Douglas Dier. (Doc. 1&t16—7.) But the ALJ did consider Bowen’s
treatment with Beauregard and Dr. Dier.R(/A9-20, 22—-23.) And the record does not
indicate that Bowen would not have been dblevork due to thesappointments, even
when combined with hergadache-related treatment. Mdover, the therapy sessions

occurred in 2011, prido the start of the relevantqed, and do not appear to have

12



continued past that dateS€eAR 732, 735, 761, 763, 865-68.) Furthermore, many of the
therapy notes indicate that Ben was doing well. For example, a May 2011 treatment note
from Beauregard states, witbspect to Bowen'’s depression: “She is doing quite well
actually. . . . Overall, she thinks thinge @uite stable.” (ARB68.) Regarding Bowen'’s
treatment with Dr. Dier, the record revealattBowen was treated lhym twice in 2012 and
twice in 2013, and that these were reguladiieduled visits whichresumably could have
been scheduled around dlfiime work schedule. JeeAR 936—-38, 945-47.)

In sum, substantial evidea supports the ALJ's assessment of Bowen’s credibility,
and thus Bowen'’s belatededibility argument fails.See Stanton v. Astru&70 F. App’x
231, 234 (2d Cir. 2010) (“We have no reasosdoond-guess the cretlily finding in this
case where the ALJ identified specific record-based reasohgfauling.”) (citing SSR
96-7p, 1996 WL 374186, at *&chaal v. Apfell34 F.3d 496, 502 (2d Cir. 1998)).

Finally, Bowen argues that “[tlhere wao vocational testimony or other vocational
evidence” supporting the ALJfsding that Bowen’s headackealone, or in combination
with her other impairments—“did not occurdresntly enough to decrease [work] attendance
to an unacceptable level.” (Doc. 10-17gt Bowen does not piain why vocational
testimony was required on this issue, ared@ourt finds that it was not. The Second
Circuit has held that, “[i]f a claimant has naeetional limitations that ‘significantly limit
the range of work permitted by his exertiolalitations,’ the ALJ is required to consult
with a vocational expert.Zabala v. Astrugb95 F.3d 402, 41(2d Cir. 2010) (quoting
Bapp v. Bowen802 F.2d 601, 60&d Cir. 1986)). Here, the ALJ found that Bowen had no

nonexertional limitations. (AR 24-25.) Bowdaes not persuasively dispute that finding,
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and the Court finds that it isigported by substantial evidencéherefore, the ALJ was not
required to consult with a vocational expewhile the Commissioner has the burden to
show that a claimant can still perform jobs thast in the national economy at step five of
the sequential analysis, “[ijnehordinary casel[,] the [Commissier] satisfies [t]his burden
by resorting to the applicable mediwacational guidelines (the gridsBapp 802 F.2d
at 604, which the ALJ did in this case (AR 25).
Conclusion

For these reasons, the Court DENIESven’s motion (Doc. 10), GRANTS the
Commissioner’s motion (Doc. 15), and AIRMS the decision of the Commissioner.

Dated at Burlington, in the District dfermont, this 9th day of October, 2015.

/s/ John M. Conroy

Hhn M. Conroy
UnitedStatesMagistrateJudge
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