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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Frank King, Jr.,
Plaintiff,

V. CivilAction No. 2:14-cv-184

Carolyn W. Colvin, Acting Commissioner
of Social Security Administration,

Defendant.

OPINION AND ORDER
(Docs. 7, 8)

Plaintiff Frank King, Jr. brings this aoth under 42 U.S.C. § 405(g) of the Social
Security Act, requesting review and reveisahe second decision of the Commissioner of
Social Security, denying his application for digidy insurance benefitsPending before the
Court are King’s motion to reverse the Commissioner’s decision (Doc. 7), and the
Commissioner’s motion to affirm the same (D8 For the reasons stated below, the
Court GRANTS King’s motion, in part; DENIES the Commissioner’s motion; and
REMANDS for furtherproceedings and yet another decision.

Background

King was 53 years old dms amended alleged dishty onset date of
November 8, 2001. He completed school tigtothe 11th grade and thereafter received a
GED. He has worked as a truck drivehighway maintenance worker, and a highway

maintenance supervisor. His most significantk was as a bridgmechanic for the State
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of Vermont, starting in approximately 1969 aswhtinuing in various related state jobs for
nearly 30 years. This woskas labor-intensive, requiring Kirtg be on his feet all day,
exerting his upper extremitiésr much of the time.

King began experiencing pain ims shoulders and kneestire late 1980s. In July
1996, he accepted early retirement, hopinfyid a less physicallgemanding job that he
could do on a full- or part-time basis. Bus Ipain worsened after his 1996 retirement, and
he has not returned to workther than doing infrequent temporary jobs as a commercial
driver.

In December 2009, King filkan application for digality insurance benefits,
alleging disability beginmg July 31, 1996 (AR 148) due #othritis in his shoulders and
knee problems (AR 165). InMarch 2010 disability report, King stated that his shoulder
pain prevented him from doing things arodhd house and getting a good night's sleep,
and made it difficult to reach. (AR 198.) Heaktated that he had back and foot pain.
(Id.) In a later disability report, King statedatthe had “[c]ontinued cbnic pain,” and that
the arthritis in his knees and hands camtishto progressively worsen. (AR 201.)

King's disability application was deniexiitially and upon reconsideration, and he
timely requested an administrative hearidgiministrative Law Judge (ALJ) Paul Martin
conducted the hearing on JUie2011. (AR 52561.) Just before the hearing, King
amended his alleged disability onset date fduty 31, 1996 to Novaber 8, 2001, making
the alleged disability period from Novembe2801 through Decemb&i, 2001, his date
last insured. (AR 528.) King appeared arddified at the hearingnd was represented by

counsel. A vocational expert (VE) also appeband testified at the hearing. (AR 547-61.)



On June 24, 2011, the ALJ issued a decifiimaing that King was not disabled under the
Social Security Act during thalleged disability period(AR 9-16.) Thereatfter, the
Appeals Council denied King’s request for ewij rendering the ALJ’s decision the final
decision of the Commissioner. (AR 1-3.) Hayiexhausted his administrative remedies,
King filed an action in this Court on

December 12, 2012.

On July 31, 2013, finding that the Commaaser failed to meet her burden at step
five, the Court remanded the case t® @ommissioner for further administrative
proceedings. (AR 582-98The Appeals Council then rema@ed the case to ALJ Matrtin
for a second administrative hearing, whicleweced on May 8, 2014(AR 473-524.) King
appeared and testified again, representecbloysel. Another VE also appeared and
testified at the hearing. (AR 491-522.) May 23, 2014, the ALJ issued a second decision
on King'’s claim, again findinghat King was not disabledliring the alleged disability
period. (AR 457-66.) On August 18, 2014nkifiled the Complaint in this action.

(Doc. 1))

ALJ Decision

The Commissioner uses a five-step sequept@ess to evaluate disability claims.
See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004)he first step requires the ALJ
to determine whether the claimant is preseatigaging in “substantigainful activity.”
20 C.F.R. 88 404.1520(b), 416.98Y( If the claimant is not sengaged, step two requires
the ALJ to determine wheth#hre claimant has a “severe impairment.” 20 C.F.R.

88 404.1520(c), 416.920(c). If the ALJ finds tha claimant has a severe impairment, the



third step requires the ALJ to make a detertnomaas to whether the claimant’s impairment
“meets or equals” an impairment listed in 26 ®. Part 404, Subpart P, Appendix 1 (“the
Listings”). 20 C.F.R88 404.1520(d), 416.920(d). The ataint is presumptively disabled

if the impairment meets or equals a listed impairméetraris v. Heckley 728 F.2d 582,

584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functionablpacity (RFC), which meansetimost the claimant can still
do despite his or her mentaldaphysical limitations based afi the relevant medical and
other evidence in the recor@0 C.F.R. 88 404.1520(e404.1545(a)(1), 416.920(e),
416.945(a)(1). The fourth step requires Ahd to consider whether the claimant's RFC
precludes the performance of his or her palgtvant work. 20 E.R. 88§ 404.1520(f),
416.920(f). Finally, at the fift step, the ALJ determines whet the claimant can do “any
other work.” 20 C.F.R. 88 401520(g), 416.920(g). The claimant bears the burden of
proving his or her case steps one through fouButts 388 F.3d at 383; and at step five,
there is a “limited burden shift to the Commass2r” to “show that there is work in the
national economy that the claimant can d@upore v. Astrues66 F.3d 303, 306
(2d Cir. 2009) (clarifying thahe burden shift to the Commissiorad step five is limited,
and the Commissioner “need nobpide additional evidence difie claimant’'s [RFC]").

Employing this sequential alysis, in his most recenedision on King’s claim, ALJ
Matrtin first determined th&ing had not engaged in substiahgainful activity during the
period from his amended alleged disability onset date of November 8, 2001 through his date

last insured of December 31, 2001. (AR 45A8t)step two, the All found that King had



the following severe impairments: “amblyopif the left eye, degenerative arthritis of the
knees and ankles, bursitis of the left shoyldegenerative arthritis of the right [joint
between the collarbone and the top of the rgfiaulder blade,] andthritic changes of the
hands.” (AR 460.) At stefiiree, the ALJ determined thadne of King’s impairments,
alone or in combination, met or medically elgaba listed impairment. (AR 461.) Next, the
ALJ determined that King hatie RFC to perform “light work as defined in 20 C.F.R.
8§ 404.1567(b), ecept as follows:
[King] was limited from standing and \kéng more than 4 hours during the
workday. He was able to sit for up @ohours. He could occasionally climb
ramps and stairs, but he could not climpes/ladders or scaffolds. He could
occasionally crouch and krleeHe could frequentlystoop, but hecould not
crawl. He had monocular vision. Heeded to avoid unptected heights and
dangerous machinery. Hgas also limited to fregnt grasping/gripping,
pushing and pulling witkhe upper extremities.
(AR 461-62.) Later in his decision, the Aaddded that King was limited to “occasional
reaching.” (AR 463.) Given this RFC, the Afound that King was unable to perform his
past relevant work as a highway maintesesupervisor/working supervisor, a bridge
maintenance mechanic, and other highway teasnce worker, which occupations the ALJ
found involved medium or heavykilled or semi-skilled work. Id.) Nonetheless, the ALJ
determined that there were other jobs &xgsin significant numbers in the national

economy that King could do, including sales attendant, furniture rental consultant, price

marker, parking lot attendant, escort, anadiwiser. (AR 464—-65.) The ALJ concluded

1 “Amblyopia” is “[p]oor vision caused by abnormal development of visual areas of the brain in
response to abnormal visual stimulation during early developm&tédman’s Medical Dictionary8
(28th ed. 2006).



that King had not been under a disabilitynfrbis amended alleged disability onset date
through his date lastsnred. (AR 465-66.)

Standard of Review

The Social Security Act defines the teftdisability” as the “indility to engage in
any substantial gainful activityy reason of any medically detamable physical or mental
impairment which can be expected to resutleath or which has lasted or can be expected
to last for a continuous period of not lesartii2 months.” 42 U.S.C. § 423(d)(1)(A). A
person will be found disabled lgnf it is determined thakis “impairments are of such
severity that he is not onlynable to do his previous workput cannot, considering his age,
education, and work experien@ngage in any other kind sfibstantial gainful work which
exists in the national economy42 U.S.C. § 423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novao determine whether theresabstantial evidence supporting
the . . . decision and wheththe Commissioner applied terrect legal standard.”
Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater221 F.3d 126,
131 (2d Cir. 2000))see42 U.S.C. § 405(g). The court’s factual review of the
Commissioner’s decision is thus limited tdetenining whether “substantial evidence”
exists in the record tsupport such decisio2 U.S.C. § 405(gRivera v. Sullivan
923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122126 (2d Cir. 1990)
(“Where there is substantialidence to support either positidhe determination is one to
be made by the fact[-]finder.”). “Substantevidence” is more @in a mere scintilla; it

means such relevant evidence as a reasonmabtemight accept as adequate to support a



conclusion.Richardson v. Peraleg02 U.S. 389, 401 (1971pupore 566 F.3d at 305. In
its deliberations, the court showdar in mind that the Soci8kcurity Act is “a remedial
statute to be broadly conséd and liberally applied.Dousewicz v. Harris646 F.2d 771,
773 (2d Cir. 1981).
Analysis

King argues that the ALJ erred at stejefof the sequential analysis for two reasons:
(1) the ALJ relied on occupations that could be performed under the RFC determination
stated in the ALJ’s decisioand (2) in determining whiclops King could do, the ALJ did
not account for enough erosion of thecupational base for unskilled workKing claims
that he has met the criteria for disability unddramework analysis atep five, and thus
the matter should be remanded for calculatiobesfefits rather than for further proceedings
and a new decision. In response, the Cassioner asserts that the ALJ properly relied on
the testimony of the VE inriding that there was work in the national economy that King
could do, and that King was not disabletiar the regulations. The Commissioner further
asserts that, if error is found, the Ciosltould remand for further administrative

proceedings, not for calculation of benefits.

2 |n support of his motion, King has filed tadministrative decisions in unrelated disability cases
involving unrelated claimants, witdentifying information redacted.SéeDoc. 7-1.) King states that these
decisions “were offered as examples of how framewoskyars are conducted at the [administrative] level”
(Doc. 7 at 6 n.1), and argues that they are “exangfléee proper outcome of a framework analysis” in cases
similar to this one (Doc. 9 at 4). The Commissicaurately points out that these decisions were removed
from the administrative recordéeAR 738-63) because they do not relate to Kirf§eeDoc. 8 at 10-11;
see also idat 11, n.1 (citing the Social Security Administration’s “Hearings, Appeals, and Litigation Law
Manual” (HALLEX), Transmittals 1-4-151(B) and 1-4-1-54(D)).) The Court notes that the ALJ received
these decisions into the record at the second asin@itive hearing (AR 477), and thus they may be
considered. But they are neither binding nor persuasitieority, given that theyvolve different claimants
with different vocational factors.



For the following reasons, the Court finds ttret ALJ erred at step five by relying
on occupations that calihot be performed under the RFGeatenination stated in the ALJ's
decision. The Court further finds that a remdor further proceedings and a new decision
is the proper remedy, rather than a remandddgulation of benefitsas discussed below.
Given these findings, the Court does naicteKing’s additional argument regarding the
ALJ’s failure to account for erugh erosion of theccupational base for unskilled work at
step five.

l. Substantial evidence does not suppothe ALJ’s step-five determination that
work exists in significant numbers inthe national economy that King can do.

Where a claimant has been successfstegi four of the sequential analysis in
showing that he is unable to perform past relevant work, the Commissioner has the
burden of proving astep five that “the claimant stilétains a [RFC] to perform alternative
substantial gainful work which &sts in the national economyBapp v. Bowen802 F.2d
601, 604 (2d Cir. 1986). In the ordinaryseathe Commissioner satisfies this burden by
resorting to the applicable medical vocatiogaidelines (“the Grids”), 20 C.F.R. pt. 404,
subpt. P, app. 2 (1986)d. But where, as here, the cfant suffers from an additional
nonexertional impairment whidias “any more thaa ‘negligible’ impacton [his] ability to
perform the full range of work,” the ALJ canmmety on the Grids and instead must obtain
the testimony of a VESelian v. Astrue708 F.3d 409, 421 ¢2Cir. 2013) (quotingabala
v. Astrue 595 F.3d 402, 411 (2d Cir. 2010)). dther words, “when a claimant’s
nonexertional impairments sidiaiantly diminish his abilitto work—over and above any

incapacity caused solefsom exertional limitations—so thate is unable to perform the full



range of employment indicated by tmedical vocational guidelines, then the
[Commissioner] must introduce the testimony ¢¥&] (or other similar evidence) that jobs
exist in the economwhich claimant can obtain and perfornBapp 802 F.2d at 603;

see Roma v. Astrud68 F. App’x 16, 21 (2€ir. 2012); SSR 83-12,9B3 WL 31253, at *2
(1983) (when a claimant’'s RFC e®not coincide with the examal criteria of any one of
the external rangese., sedentary, light, or medium, amthen it is unclear how extensively
claimant’s limitations erod#he occupational base, the ALJ must consult a VE).

Here, the ALJ found that King’s “ability gperform all or substantially all of the
requirements of [light] workvas impeded by additnal limitations.” (AR 464.) Thus, the
ALJ was required to—and did—consult with a ¥Ethe May 2014 administrative hearing
about whether there were jobs in #@nomy that King could performld() The ALJ
stated in his decision that, in order to determine “the extent to which [King’s additional]
limitations erode the unskilled Iy occupational base,” he “asked [the VE] whether jobs
existed in the national econorfiyr an individual with [King’s] age, education, work
experience, and [RFC].”Id.) Three hypothetical scenariosregresented to the VE at the
administrative hearing. The first hypotlugii described an individual with King’s age,
education, and past woexperience, plus an ability tto only light work with additional
limitations but no reachinfjmitations. (AR 494.) The VE stified that such a hypothetical
claimant could perform the jobs of ticket se]lsales attendant, pe marker, parking lot
attendant, fundraiser, and eBco(AR 497-99.) The secomypothetical-presented to the
VE by King’s attorney—described an individwdth the limitations stated in the first

hypothetical plus the limitation of “occasiorfatward reaching and no overhead reaching.”



(AR 520.) Once these additional limitations wadeled, the VE testified that only one job
could be performed: furnitunental consultant.lq.) The third hypothetical to the VE
described an individual with ¢hlimitations stated in the firbiypothetical plus additional
limitations in graspinfgripping and pushingulling. (AR 521-22.) The ALJ explicitly
stated that he did not intetal include a “reaching” limétion in this hypothetical.

(AR 522.) The VE testified thahis hypothetical claimant would not be precluded from
performing the jobs of ticket seller,lea attendant, and price markeld.)

Critically, the VE was not presented watypothetical scenarwhich included
“occasional reaching” in all directions (agpmsed to “occasional feard reaching and no
overhead reaching”), and yet this is how &le) assessed King inis decision.

(SeeAR 463.) Specifically, the ALJ wrote ingiRFC portion of hislecision: “The new
limitations added hene limiting [King] to occasional reachingnd to frequent grasping,
pushingl[,] and pulling with the upper extriies is also consistent with [King's]
testimony.” (d. (emphasis added).) This “occasioredching” language is not included in
the ALJ’s bold RFC assessmeatorded next to heading fiwe the ALJ’s decision, even
though this heading would typibainclude all of a claimant’émitations as assessed by the
ALJ. The Court is not prevented, howevernfrimoking elsewhere ithe ALJ’s decision to
determine what limitations th&lLJ assessed King as hagi indeed, the Court must
considerall portions of the ALJ’'s decision in te'mining whether it is supported by
substantial evidenceSeeBerry v. Schweike675 F.2d 464, 469 (2d Cir. 198&)oking to
“other portions of the ALJ'slecision” and to clearly credédevidence to find the ALJ’s

determination supported by stdustial evidence). The Coutius finds no support for the

10



Commissioner’s assertion that the ALJ's RF@dmination does not include any reaching
limitations because those limitations are includextely “in the body othe RFC portion of
the decision” rather than in &eing five. (Doc. 8 at 7.5ee Saiz v. Barnhar392 F.3d 397,
399-400 (10th Cir. 2004) (rejecting Commissioneffert to disavow a significant reaching
limitation, where the ALJ himself acknowledgeaithimitation in the body of his decision).
Though the ALJ’s failure tonclude the limitation for “occasional reaching” in his
bold RFC assessment stated riexteading five is not a critical error, it adds confusion to
the decision, as acknosdged by the Commission&nivloreover, given the ALJ’s finding in
the body of his decision that King was limitedoccasional reaching, the ALJ clearly erred
in determining that King could perform the joffssales attendant, price marker, parking lot
attendant, escort, and fundraiser; all jobs Whaccording to the VEequired more than
occasional reaching/AR 464-65, 520-21.5ee Allen v. Barnhar857 F.3d 1140, 1143
(10th Cir. 2004) (“The difficultywith the ALJ’s decision stesnfrom his failure to link his
[own] findings regarding [plaintiff's] RFC to his conclusion regarding [plaintiff's]
vocational opportunities, resulting in a flawed assessmentaon{if’s] disability status.”).
These errors might be considered harmiiessbstantial evidere supported the ALJ’s
additional determination that Kg could perform the job of foiture rental consultant.
(AR 464.) As stated above, the VE testifiedttthis job could be aw by a hypothetical
claimant who was limited to dnoccasional forward reachirand no overhead reaching.

(AR 520.) But those reaching limitations do n@tch the ALJ’s assessment in his decision

® The Commissioner states: “[King’s] confusion [about an assessed reaching limitation] might stem
from the ALJ’s use of the words ‘occasal reaching’ in the body of the RFC portion of the decision (Tr.
463).” (Doc. 8 at 7.) As explained aboves thommissioner’s attempt to overlook the ALJ’s assessed
reaching limitation, merely because it is not includelddéading five of the decision, is misguided.

11



that King was limited to onlpccasional reaching generaityall directions (AR 463f.
Presumably, there are vocational differencas/éen an individual wiis limited in his
ability to reach in every dir¢éion (forward, backward, to tr®des, and overhead) and an
individual who is limited in his abilityo reach only forward and overheadf. Young v.
Comm’r of Soc. SeadNo. 7:13—-CV-734, 201WL 3107960, at *1ZN.D.N.Y. July8, 2014)
(remanding for further proceedings, where hipptital to VE included limitation of “no
more than occasional reachingedvead on the right side,” vila ALJ’'s RFC assessment for
plaintiff included “a more extensive limitath of no overhead relimg using the right,
upper extremity”)Saiz 392 F.3d at 400 (noting that “igang is required in almost all
jobs,” and holding that “[tjh@resence of th[e plaintff’s] pcular [reaching] limitation,
specifically in connection with sedentary RFC, is not a b@acal or formalistic point”)
(internal quotation marks atted); SSR 85-15, 1985 WL 568, at *7 (Jan. 1, 1985)
(“Significant limitations of eaching or handling . . . may eliminate a large number of
occupations a person could otherwise dorywig degrees of limitations would have
different effects, and the assistance of a [Waly be needed to detamma the effects of the
limitations.”)

Here, remand is required so that &le] may obtain testimony from a VE about a
hypothetical claimant who possesses King'sipalar limitations, as assessed by the ALJ.

SeeMclintyre v. Colvin 758 F.3d 146, 151 (2d Cir. 201&)An ALJ may rely on a [VE's]

* Even the Commissioner concedes this point, if only by implication due to her failure to recognize
the significance of the ALJ's assessment that King had a reaching limitation, stating in her motion: “[T]he
ALJ did not find that Mr. King had the reaching linitan contained in counsel’s hypothetical question to
the VE (Tr. 461-62)” (Doc. 8 at 6 (citation omittednda“[T]he ALJ did not incorporate the limitations put
forth by counsel, including occasional forward reaghand no overhead reaching, into the RFC (Tr. 461—
62)” (id. at 7).

12



testimony regarding a hypotheti@d long as there is substahtiecord evidene to support the
assumption[s] upon which the [VE] based his apiniand [the hypothetical] accurately reflect[s]
the limitations and capabilities of the claimantolved.”) (second alteratn in origiral) (citation

and internal quotation marks omittedjubeuf v. Schweike649 F.2d 107, 41(2d Cir. 1981)
(“The [VE’s] testimony is only useful if it addsses whether the particular claimant, with
his limitations and capabilities, can reatially perform a particular job.”YSmith v.

Comm’r of Soc. SedNo. 2:10-cv-176, 201WL 6372792, at *11 (D. Vt. Dec. 20, 2011)
(“[VE] [tlestimony elicited by hypothetial questions that do not relatgh precisionall of

a claimant’s impairments cannot constitute substantial esedeEnsupport an [ALJ’S]
decision to deny benefits.”) (internal quioda marks omitted). On remand, if the VE
testifies that a hypothetical claimant withnigis vocational factors and assessed limitations
would be able to donly one representative occupati@s the VE testified a hypothetical
claimant with King’s vocational factors attie limitation of occasional forward reaching
and no overhead reaching (adhvas King’s other assessénhitations) could do, the ALJ
should explicitly consider amdietermine whether this one occupation exists in significant
numbers in the national econonag, required at step fivesee20 C.F.R. § 404.1566(b)
(“We will not deny you disability benefits on thedimof the existence of . . . [i]solated jobs
that exist only in very limitedumbers in relatively few lotians outside of the region
where you live.”). Here, given the ALJ’s eneous determination that King could perform
six different representative occupations, inclgdinat of furniture rental consultant, the
ALJ did not specifically consider this issuother than perfunctorily stating in a

parenthetical that 56 furniture rental consul@bs exist in the State economy and 49,378

13



in the National ecomay. (AR 464.) SeeAllen, 357 F.3d at 1144 (“[b]ecause the ALJ
erroneously relied upon 800 publicly interaetjobs, despite the direct conflict with his
RFC findings, he nevéhad occasion to decide ifelj100] surveillance jobs alone
constituted a significant number”).

II.  The proper recourse is to remand f@ another decisionrather than reverse
for a calculation of benefits.

King requests that the Court reverse amdaned solely for a calculation of benefits.
In cases where there is “no apgrat basis to conclude thaimore complete record might
support the Commissioner’s decision,” revefsala calculation of benefits may be
appropriate.Rosa v. Callahanl68 F.3d 72, 83 (2d Cir. 1999Courts have reversed and
ordered that benefits be paid when the réqguovides persuasiy@oof of disability and
remand for further proceedinfygould serve no purpose.Parker v. Harris 626 F.2d 225,
235 (2d Cir. 1980). Where, however, there are gaps in the adntinestiecord or the ALJ
has applied an improper legal standard ihore appropriate to remand for further
proceedings and a new decisidRosa 168 F.3d at 82—83ee also Pratts v. Chater
94 F.3d 34, 39 (2d Cir. 1996). Hethere is a gap in the adnstrative record: there is no
VE testimony about whether jobs exist in sfgr@nt numbers in the national economy that
King can do. Thus, King’'s request that thatter be reversed and remanded solely for a
calculation of benefits is DENIEDSee, e.gMichaels v. ColvinNo. 14-2506-CV, 2015
WL 4772408, at *2 (2d Cir. Aug. 14025) (remanding for furthigoroceedings where
“hypotheticals are not currently sufficient to resolve the StEpfe]inquiry, because it is

not clear that they accuratelypresented [plaintiff's] limitations”)Selian 708 F.3d at 422

14



(remanding for further proceedings where Adrded by not determing whether plaintiff's
reaching limitation precluded reliance on thedGand where ALJ failed to obtain VE
testimony on the issueyelville v. Apfel 198 F.3d 45, 52 (2d €i1999) (“It is not the
function of a reviewing court to decidie novowvhether a claimant was disabled, or to
answer in the first inahce the inquiries posed by the fisiep analysis set out in the SSA
regulations.”) (citation omitted).

The Court notes that King's disabilityasin was initially filed in December 2009 and
thus has been pending for over five yedvireover, the Court is mindful of the “often
painfully slow process by whicdisability determinations amade, and that a remand for
further evidentiary proceedingand the possibility of further appeal) could result in
substantial, additional delayButts 388 F.3d at 387 (citation and internal quotation marks
omitted). Nonetheless, the $ad Circuit has held that, “abgemfinding that the claimant
was actually disabled, delay awis an insufficient basis on wh to remand for benefits.”
Bush v. Shalala94 F.3d 40, 46 (2d Cir. 1996). Hetlee Court is unable to find that King
was disabled during the relevant period, basethe current record, and thus the Court may
not remand for benefits merely based amléngthy period that King’s claim has been
pending. Furthermore, the delay in adjutmaof King’s claim, while unfortunate, is not
SO egregious that the impositi of time limits on the ALJ'siew decision is required.

See, e.gCabrera v. AstrueNo. 06 Civ. 9918(JE), 2007 WL 2706276at *11 (S.D.N.Y.

Sept. 18, 2007).
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Conclusion

In sum, the Court cannot find that stargial evidence supports the ALJ’'s
determination that there are jobs existing in significant numbers in the national economy
that King can do, because & did not testify about a hypleetical claimant who had the
same particular limitations asseed by the ALJ in his writteshecision. Specifically, as
stated above, the VE did not testify abalig that a hypothetical claimant with King’s
vocational factors and functional limitatioms¢luding the ALJ’s assessment of only
occasional reachingcould do. Remand is required to obtain this testimony from the VE.

Accordingly, the Court GRANTS King'sotion (Doc. 7), in part; DENIES the
Commissioner’s motion (Doc. 8); and REMANDS further proceedings and yet another
decision.

Dated at Burlington, in the District dermont, this 21st day of September, 2015.

/sl John M. Conroy
bhn M. Conroy
UnitedStatesMagistrateJudge
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