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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Daniel Joel Martinez,
Plaintiff,
V. Civil Action No. 2:15-cv-91-jmc

Carolyn W. Colvin, Acting Commissioner
of Social Security Administration,

Defendant.

OPINION AND ORDER
(Docs. 8, 9)

Plaintiff Daniel Martinez brings this aot pursuant to 42 U.S. 8§ 405(g) of the
Social Security Act, requesting review aethand of the decision of the Commissioner of
Social Security denying his applicatidios Disability Insurane Benefits (DIB) and
Supplemental Security Income (SSI). Pendiatpre the Court are Martinez’s motion to
reverse the Commissioner’s decision (Do¢.a®)d the Commissioner’s motion to affirm
the same (Doc. 9). For the reasons stagodw, Martinez’s motion is DENIED, and the
Commissioner’s motion is GRANTED.

Background

Martinez was 27 years old on his alleged bii#ts onset date oOctober 24, 2011.
He completed school through the tenth graae, does not have a GED. He has worked as
a brush cutter, a concrete laborer, a fencellastand a busboy. He is single and has no
children. He lives in Irasburg, Vermontttvhis mother and younger brother, who are

both disabled.
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Martinez had a traumatic childhood agxperienced behavioral as well as
intellectual problems in school, requiring siaeducation classes and an IEP. He has a
long history of polysubstance abuse, uithg abuse of opioids and cocaine, which
resulted in his arrest and imprisonmentabteast one occasion for heroin possession and
breaking and entering in 2011. (AR 411-13tprting in late 2011, Martinez participated
in a Suboxone program to mayeahis heroin addiction.ld. at 412.) Although he stopped
using heroin and other illegal drugs around thmg, he has continued to use marijuana on
almost a daily basis, despite his medicalMuters’ advice to avoid all recreational drugs
while on Suboxone.Id.; AR 50-51, 53-54, 57, 69, 372, 3yan addition to his struggles
with polysubstance abuse, Miaez suffers from depression, anxiety, anger management
issues, and learning-related deficienciesuditlg attention deficit hyperactivity disorder
(ADHD). He also suffers frm back pain and headaches.

In June 2012, Martinez filed applicatis for DIB and SSI. In his disability
application, Martinez allegehat, starting on October 24021, he has been unable to
work due to back problems, ADHD, a heraidiction, depression, “defiant disorder,”
anxiety, and migraine headaches. (AR Z&& alscAR 52.) In a Jly 2012 Function
Report, Martinez stated that he cannot starge around people, and he feels like killing
them. (AR 297, 304.) He further stated thahkars voices in his head, fights with people
because of his ADHD, and hasuble sleeping. (AR 297-98.) Martinez stated that he
stays in his room most of the time, leavthg house only for doat@ppointments and to

shop at the supermarket once a month. 28R, 300-02.) He funer stated that his



mother prepares most of his meals dods almost all the household chorg®R
298-300.) Finally, Martinez ated in the July 2012 Function Report that he does not
drive’ and he is unable to handle a saviagsount or use eéheckbook. (AR 30Csee also
AR 72.) A more recent Funot Report, from January 2013dinates that Martinez is
able to do “some light housewk or play with the familydog” on a daily basis (AR 311;
seealso AR 313), and that he prepares hisotguick and easy meals” every day

(AR 313).

Martinez’s application was denied initiaynd upon reconsiddran, and he timely
requested an administrative hearing, whicas conducted on April 18, 2014 by
Administrative Law Judge (ALJ) Matthew LevifAR 46—-95.) Martinez, represented by
counsel, appeared and testified at the admatige hearing, as did medical expert Herburt
Golub, PhD and vocational exp€“E) James Parker. Martinézstified that it had been
approximately three years since he hadnakérug illegally. (AR 56-57.) He stated,
however, that he smoked marijuana at leasttiimes a week before deo help him sleep,

and that he could not sleep without ifAR 53-54, 69.) Wheasked by the ALJ how he

! As discussed in more detail below, Martinestatement in his July 2012 Function Report that
his mother prepares most of his meaisl does almost all the household choie$ i inconsistent with his
testimony at the April 2014 administrative hearingtthis mother is disabled and receives food stamps
(AR 50). The statement is also inconsistent Wiirtinez's mental health counselor’s notation in a
January 2013 treatment note that Martinez “takes on the role of ‘head of the house™ (AR 446), and with
another of Martinez’s medical provider’s notatioraifrebruary 2014 treatment note that Martinez “is
currently giving complete care to [his] invalid mother” (AR 528).

2 At the April 2014 administrative hearing, Miaez testified that he never obtained a driver’s
license because he received “a bunctiobiets [and citations for drivingiithout a license]” when he had a
learner’s permit, resulting in his initity to obtain a license. (AR 72.)

% |nitially, Martinez testified that he took “[flowr five hits” of marijuana “every night.” (AR 53.)
Later in the hearing, however, he testified thasimeked marijuana only “when [he] ha[d] it,” which was
“five out of seven days.” (AR 69.)



afforded the marijuana, given that hd dot work and wasli¥ing off [his] mom”

(AR 50), Martinez testified that his friendad brother gave it to him (AR 51, 69-70).
Martinez further testified at the administrativearing that he had been hearing voices in
his head for the prior 12—-18 months, and thatthged in his room all the time and had not
been out socially in the prior six monthAR 57-59.) He stated that he could not
concentrate due to hearing vaand feeling anxious anditable (AR 64); he had trouble
getting along with others and got into plogifights with others (AR 63—64); he was
limited in his ability to stand, walk, bend, liind squat due to back pain (AR 65); he
napped a lot due to anxiety (AR 65—-66)ddre had mood swings “all the time,” which
involved getting “really mad” and yellinghd screaming at people (AR 67). Martinez
testified that he attendeduseling sessions with mentaalth counselor Gretchen
Lewis, LCMHC; obtained presiptions for most of his medications—including Zyprexa
and Trazodone—from David Mooney, MD; anbtained Suboxone from Bruce Latham,
DO. (AR 57, 61-62.)

On May 2, 2014, the ALXsued a decision finding that Martinez would not be
disabled if he stopped the substance use tlaus he was not disabled under the Social
Security Act at any time from his alleged ondate through the date of the decision.

(AR 12-29.) Thereafter, the Appeals Caolidenied Martinez’s request for review,
rendering the ALJ’s decision the final deoisiof the Commissioner. (AR 1-3.) Having
exhausted his administrative remedies, Matifiled the Complaint in this action on

April 27, 2015. (Doc. 3.)



ALJ Decision

The Commissioner uses a five-step sequential process to evaluate disability claims.

See Butts v. Barnharg888 F.3d 377, 380-81 (2d Cir. 2004 he first step requires the
ALJ to determine whether the claimanpirgsently engaging itsubstantial gainful
activity.” 20 C.F.R. 88 404.1520(b), 416.920(lfthe claimant is not so engaged, step
two requires the ALJ to determine whethkiez claimant has a “severe impairment.”

20 C.F.R. 88 404.1520(c), 416.920(c). If &ie] finds that the claimant has a severe
impairment, the third step requires the ALJriake a determination as to whether that
impairment “meets or equals” an impairmésted in 20 C.F.R. Part 404, Subpart P,
Appendix 1 (“the Listings”). 20 C.F.R. §94.1520(d), 416.920(d). The claimant is
presumptively disabled if his or her impairment meets or equals a listed impairment.
Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (RF@hich means the mo#te claimant can still
do despite his or her mentaldaphysical limitations based afi the relevant medical and
other evidence in the recor@0 C.F.R. 88 404.1520(&404.1545(a)(1), 416.920(e),
416.945(a)(1). The fourth step requires Ahd to consider whether the claimant's RFC
precludes the performance of his or her palgtvant work. 20 E.R. 88§ 404.1520(f),
416.920(f). Finally, at the fift step, the ALJ determines whet the claimant can do “any
other work.” 20 C.F.R. 88 401520(g), 416.920(g). The claimant bears the burden of
proving his or her case steps one through fouButts 388 F.3d at 383; and at step five,

there is a “limited burden shift to the Commassr” to “show that there is work in the



national economy that the claimant can deqgupore v. Astrues66 F.3d 303, 306 (2d Cir.
2009) (clarifying that the buesh shift to the Commissioner step five is limited, and the
Commissioner “need not provide additionaidmnce of the claimd’s [RFC]").

When, as here, there is medical evidenica claimant’s drug or alcohol abuse
(DAA), the “disability” inquiry does noénd with the five-step analysiSeeCage v.
Comm’r of Soc. Se692 F.3d 118, 123 (2d Cir. 2012) (oifi20 C.F.R. § 416.935(a)). In
1996, Congress enacted then@act with America Adwacement Act (CAAA), which
amended the Social Security Act by providingttfAn individual sh#l not be considered
to be disabled . . . if alcoholism or drugdadtion would (but for tis subparagraph) be a
contributing factor material to the Commissioealetermination thahe individual is
disabled.” 42 U.S.C. § 423(d)(2)(Gee als®0 C.F.R. § 416.935)(, 2); 42 U.S.C.

8 1382c (a)(3)(J). The “key factor” is “whether [the Social Security Administration]
would still find [the claimant] disabled if [hesfopped using drugs or alcohol.” 20 C.F.R.
§§ 404.1535(b)(1), 416.935(b)(Hee als®0 C.F.R. § 416.935(b)(2)(i) (“If [the
Commissioner] determine[s] that [the clant’s] remaining limitations would not be
disabling, [she] will find that [the claiant’s] drug addiction or alcoholism is a
contributing factor material to éhdetermination of disability.”Frankhauser v. Barnhayt
403 F. Supp. 2d 261, 2{W.D.N.Y. 2005).

The CAAA does not specifiwho bears the burden ofquing that the claimant’s
DAA is not material to the determination the is disabled, bihe Second Circuit has
sided with almost all the other circuits in diolg that the claimant bears that burden.

Cage 692 F.3d at 123 (listing cases). eltourt explained: “[B]ecause the CAAA



amended the definition of ‘disabled’ toctxde conditions materially caused by DAA,
proving DAA immateriality is best understood@at of a claimant’s general burden of
proving that she is disabledlt. at 124. Moreover, th8econd Circuit found that
“[flairness and practicality . . . counsel in favor of placing this buatefclaimants],” who
are “better positioned than theo@al Security Administrationfo offer proof as to the
relevance of any DAA to their disability det@inations because facts relevant to those
determinations ordinarily wdd be in their possessionld. (citing Bowen v. Yuckert
482 U.S. 137, 146 n.5987) (“It is not unreasonable tequire the claimant, who is in a
better position to provide information abdu$ own medical condition, to do so0.”)).

Employing this sequential alysis, ALJ Levin first detenined that Martinez had
not engaged in substantialiigi@l activity since his allegidisability onset date of
October 24, 2011. (AR 15.) At step twoetALJ found that Martiez had the following
severe impairments: degenerative disc diseafiee lumbar spine, depression, anxiety,
and marijuana addictionld() Conversely, the ALJ foundadhMartinez's headaches and
ADHD were non-severe. (AR 15-16.) Aeptthree, the ALJound that Martinez’s
impairments, including the substance ds®rders, met sections 12.04 (affective
disorders) and 12.09 (substance abuse dssydf the Listings. (AR 16.) The ALJ
further found that, if Martinestopped the substance use,would still have a severe
impairment or combination of impairmenfAR 18); however, these impairments would
not meet or medically equallisted impairment (AR 19).

Next, the ALJ determined that, if Maréim stopped the substance use, he would

have the RFC to perform “light work,” a&fined in 20 C.F.R. 88 404.1567(b),



416.967(b), except as follows:
[Martinez] must avoid all ladders, ropes;affolds, and hazards; he could
occasionally climb ramps or stairs ldrace, stoop, kneel, crouch, and crawl,
he would be limited to simple un#ied work; he should avoid social
interaction with the general publibut can sustain brief and superficial
social interaction with co-workersnd supervisors; antte can maintain

attention and concentration for twothroincrements throughout an eight-
hour day and forty-hour week.

(AR 20.) Given this RFC, th&lLJ found that, if Martinez stopped the substance use, he
would be unable to perform himst relevant work as a cont@édaborer, a fence installer,
and a busboy. (AR 27.) Finally, based on testimony from the VE, the ALJ determined
that, if Martinez stopped the substance tigecould perform bier jobs existing in
significant numbers in the national econgnmcluding the following representative
occupations: office cleaner, price marker, &Enthdry sorter/folder. (AR 28.) The ALJ
concluded as follows:

[Martinez’s] substance use disorderaiscontributing factor material to the

determination of disability because [Miaez] would not be disabled if he

stopped the substance use. Becatlse substance use disorder is a

contributing factor material to the t@emination of disability, [Martinez] has

not been disabled within the meaningtioé Social Security Act at any time

from the alleged onset date thrdwutpe date of this decision.

(AR 29 (citations omitted).)

Standard of Review

The Social Security Act defines the tefdmsability” as the “indility to engage in
any substantial gainful activityy reason of any medically detamable physical or mental
impairment which can be expected to resutteath or which has lasted can be expected

to last for a continuous period of not lesartii2 months.” 42 U.S.C. § 423(d)(1)(A). A



person will be found disabled lgnf it is determined thakis “impairments are of such
severity that he is not onlynable to do his previous wg,] but cannotconsidering his
age, education, and work exparce, engage in any other kioflsubstantial gainful work
which exists in the national econgrh 42 U.S.C. §23(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of
the Commissioner’s decision is thus limiteddeiermining whether tgstantial evidence”
exists in the record tsupport such decisio2 U.S.C. § 405(gRivera v. Sullivan
923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122126 (2d Cir. 1990)
(“Where there is substantialidence to support either positidhe determination is one to
be made by the factfinder.”). “Substantialdsnce” is more thaa mere scintilla; it
means such relevant evidence as a reasemaibld might accept as adequate to support a
conclusion.Richardson v. Perale€02 U.S. 389, 401 (1971Fpupore 566 F.3d at 305.
In its deliberations, the court should beamimd that the Social Security Act is “a
remedial statute to be broadlynstrued and liberally applied.Dousewicz v. Harris
646 F.2d 771, 773 (2d Cir. 1981).

Analysis
Martinez argues that the ALJ erred is Bnalysis of the opinions of testifying

medical expert Dr. Golub and Martinez’s tregtsources, which resulted in other errors,



including in the ALJ’s assessment of the severity of Martinez’'s impairments, the ALJ’s
finding that Martinez’s impairments did noeet or medically equal a listed impairment,
the ALJ’s RFC determination, and the ALdsnclusion that Martinez’s substance use
disorder was a contributing factor materiathe determination dlartinez’s disability.
(SeeDoc. 8-1 at 3-12.) Martinez further arguleat substantial evehce does not support
the ALJ’s assessment bfartinez’s credibility. [d. at 12—-14.) In response, the
Commissioner asserts that the ALJ propezlied on Dr. Golub’s testimony in
determining that Martinez’s substance userdisowas a contributing factor material to
the determination of Méinez’s disability. SeeDoc. 9 at 5-10.)

l. The ALJ’s analysis of the medical opinions was proper.

Martinez’s primary argument is thidte ALJ should not have relied on the
testimony of medical expert Dr. Golub at the adistrative hearing. Dr. Golub, a forensic
psychologist who reviewed the record but did examine or treat Martinez, testified that,
although the effects of marijuana vary accogdio the individual, they are both short and
long term, and the long-tergaifects “would [last] anywherfom 12 to 24 hours to two
weeks . . . [;] [and] with most people it wouldve effects throughout the next day, maybe
for a couple of weeks eveand even possibly for a month(AR 77, 78.) “[lJn most
cases,” explained Dr. Golub, a person who usadjuana as often as Martinez, “would be
having impact [from itthrough the next day at the vdeast.” (AR 78.) Based on his
knowledge of psychological research; his elee in treating and evaluating people who
use marijuana; and the medical reports aeattnent notes of Martinez’s treating medical

provider Bruce Latham, DO, Martinez’s tresggimental health counselor Gretchen Lewis,
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LCMHC, and Martinez’s examing consultant Theodore Wams, PhD (AR 76-78, 85);
Dr. Golub opined that Martinez’s marijuangse had a “very significant impact” on his
ability to function, and thahe interaction of marijuana&ith Martinez’s prescribed
medications, particularly his antidggsants, was “concerning” (AR &&eAR 77).

Dr. Golub further opined that Martinez’s onggimarijuana use was begial to his mood
and motivationifl.); and that if Martinez stoppeusing marijuana, his lethargy,
depression, memory loss, and social sotawould lessen (AR §0and his depression
“would not be anywhere nearlisting level” (AR 84).

The ALJ afforded “significanweight” to these opinions of Dr. Golub, finding them
to be “reasonable, objective, and based wpoeview of the entirenedical evidence of
record and [Martinez'sestimony at the hearing.” (AR 18ge alscAR 16-17, 24.) In
making this finding, the ALJ relied in paoh the treatment notes of treating physician
Dr. Latham stating:

Dr. Latham, who prescribes [Martineg’Suboxone, has consistently told

[Martinez] not to use mguana and that he should avoid all recreational

drugs . . . while on Suboxone; howevéMartinez] continues to do so

against doctors’ orders. Obviouslyr.Datham realizes that continued abuse
of illegal drugs is not helping [Martinez’s] recovery.
(AR 18 (citing AR 42127, 512, 557).) The record supfsothis assessment, indicating
that Dr. Latham “[s]tressed [the] importanof [Martinez] avoiding recreational drugs

while on [SJuboxone” at each dartinez’s appointments.SeeAR 422-27, 476-90,

512-28, 557.)

* As a doctor of osteopathic medicirse€, e.g.AR 377), Dr. Latham is considered an acceptable
medical source under the regulatioi®ee20 C.F.R. § 404.1513(a)(1).

11



Martinez asserts that the Alshould have afforded less weight to the opinions of
Dr. Golub and more to those of Martinetrsating psychiatrisDavid Mooney, MD.

After treating Martinez on four occasions o@et0-month period, Dr. Mooney opined in a
March 2014 letter that Martinéhas readily admitted to freqnemarijuana use at night to
help him relax and sleep,” and that usas'mot had any significant impact on his
functioning during the day.” (AR 248, 564eeAR 502.) The ALJ afforded “limited
weight” to this opinion, “in light of the contnaand credible testimony of Dr. Golub, who
testified that Dr. Mooney'’s findings contratied the vast weight of all psychological
research that has found marijuana’s effeotgtioue to manifest not only for hours, but
[for] days, weeks[,] and evarp to a month after us8.[AR 18;seeAR 25, 77-78.)

In a more detailed February 2014 Qigwaire, Dr. Mooney diagnosed Martinez
with major depressive disorder with psychdéatures, opioid dependence in full sustained
remission, and social phobia. (AR 50R}. Mooney opied that Martinez had marked
restrictions in activities of daily living and cagration, persistence, or pace; and extreme
difficulties in maintaining socidunctioning. (AR 503.) As support for these opinions,

Dr. Mooney wrote: “See records.” (AR 503-04.) In a February 2014 Assessment of

Ability to Do Work-Related Activities (Mental), D Mooney similarly opined that

> On this point, Dr. Golub testified as follows:

I'm very concerned that Dr. Mooney is . . . so adamant that the marijuana cannot be having
[an] affect beyond the assistance for sleeping at night. Any research that's been done on
that would not state that, it's possible but., in most cases it would be having impact

through the next day at the very least. And | . .. see the ongoing marijuana usage as being
material to [Martinez’'s] . . . mood and his motivation and isolation issues.
(AR 78.)

12



Martinez was either markedbr extremely limited in higbility to do all work-related
activities, including among othenmesponding appropriately to coworkers, dealing with the
public, functioning independently, and relatipigdictably in social situations. (AR
505-07.)

The ALJ afforded “limited weight” (AR5, 26) to these opinions of Dr. Mooney
for several reasons: (1) Dr. Mooney saw Martioeonly four occasions, and thus “lacked
a longitudinal treatment history with [Marez] or very detailed knowledge of his
impairments over time” (AR 25-26 (citing A502)); (2) Dr. Mooney’s opinions provide
“very limited objective narrative assessmensupport for his profound limitations as
described, with him merely checking itemsaform or writing ‘see records,” which fails
to provide support for his listing-level impaients as described” (AR 26); (3) Dr. Mooney
provided no objective suppart his opinions and no such support is contained in his
treatment recordsd. (citing AR 459-66)); and (4) DMooney’s findings are inconsistent
with “other evidere of record,” including Martinez'ability to work nerly full time for
six weeks, his ability to shop on occasiors, &bility to meet with friends and obtain
marijuana from them, and his testimony thawas “head of [his] household” (AR 26).

These are all proper factors for the AbJonsider in assessing the value of a
treating physician’s opinionsSee20 C.F.R. 8§ 404.15/(c)(2)(i) (“the longer a treating
source has treated you and the more timeshgve been seen by a treating source, the
more weight we will give to the source’s medical opiniord);§8 404.1527(c)(3) (“The
more a medical source presents relevantezwad to support an opinion, particularly

medical signs and laboratory findings, therenaveight we will give that opinion. The

13



better an explanation a source provides foo@inion, the more weight we will give that
opinion.”); id. 8 404.1527(c)(4) (“the more consistamt opinion is withithe record as a
whole, the more weight we will give to that opinion'Moreover, the ALJ’s findings with
respect to Dr. Mooney’s opinions are suppofiggubstantial evidee. Specifically, the
opinions themselves are unsupported, withN\dmoney merely referencing his “records”
instead of providing explanation or suppibrerein. (AR 503—-04.) Moreover, neither
Dr. Mooney’s own records nor those of Maets other treatingral consultingoroviders
support the level of impairment contaghi@ Dr. Mooney'’s opinions. For example,
although Dr. Mooney opined in February 2014dtthlartinez had “marked” deficiencies in
concentration, persistence,mace (AR 503), and “extreméinitations in understanding,
remembering, and carrying out even simple job instructions (AR 506); Dr. Mooney
indicated in a May 2013 treatment note thiartinez had “grosslintact” cognition “with
perhaps the exception of some mild meymeficits” (AR 459). And although
Dr. Mooney opined that Martinez had “extne” difficulties in maintaining social
functioning and relating predictably in@al situations (AR 503, 506), and was
“extreme][ly]” limited in hs ability to function indeperhtly (AR 505); Dr. Williams
recorded that Martinetold him he was able to care for himself on his own (AR 414) and
had only “mild problem[s]” gettinglong with others (AR 415).

Furthermore, the ALJ correctly found tHat Mooney’s opinions are inconsistent

with “other evidenc®f record,” including: Martines ability to wak full time for

14



approximately six weeRgseeAR 51-52 (might have beable to keep doing brush-
cutting job had jolmot ended), 444—45 (wking at brush-cutting job)); his ability to do
community service workseeAR 487 (“only has [six] daysf community service left”),
489 (“really staying on task with trying tget things accomplished like his community
service”), 494 (“has been working hard at completing his community service”)); his ability
to go food shopping once a monge€AR 70, 300, 314); andis ability to maintain
friendships with people who consistigrsupplied him vith free marijuanageeAR 51,
69-70, 75). Additionally, despite Dr. Moonsyopinion that Martinez was “[unable] to
function outside a highly supportive livigrangement” (AR 504), the record indicates
that Martinez took on a role &gad of his householdS€eAR 446 (“takes on the role of
‘head of the house™), 490 (“takes his role‘loéad of householdseriously”), 528 (“giving
complete care to in\id mother”)).

Although Dr. Mooney was Martinez’s trt@@g psychiatrist dung part of the
relevant period and Dr. Golub was a testifypsychologist who never examined or treated
Martinez, the ALJ was entitled &dford more weight to the apions of Dr. Golub than to
those of Dr. Mooney. Notwithstanding the treating physician rule, the regulations and
caselaw permit the opinions of medical consultants to override those of treating physicians,
when the former are more consistesith the record thn the latter.See Diaz v. Shalala

59 F.3d 307, 313 n.5 (2d Cir. 1995) (“[T]hegutations . . . permit the opinions of

® An October 2012 note written by counselor Letfign behalf of” Martinez states: “| agree that
there is some work that | can do.” (AR 420.) But Martinez states that his reputation for not being “able to
hold a job [for] more than a couple of months” andfte that he was fired from multiple jobs, has left
him unable to secure employment “in a small town like the one [he] live[s] in, [especially] without a car,”
because “no one wants to take a chance on [him] anymddk)” (

15



nonexamining sources to override treatingrses’ opinions providethey are supported
by evidence in the record.”) (citirigchisler v. Sullivan3 F.3d 563, 567-68 (2d Cir.
1993));see als®BSR 96-6p, 1996 WL 378D, at *3 (July 2, 296) (“In appropriate
circumstances, opinions from . . . consultantsmay be entitled to greater weight than the
opinions of treating or examining sourcgs.Here, the opinions of medical expert
Dr. Golub are more consistent with tteeord than those of treating physician
Dr. Mooney, for the reasons stated above and by the ALJ in his deciSeeAR 18,
25-26.)
Thus, the Court finds no error in the Ak allocation of significant weight to the
opinions of Dr. Golub and limited wgit to those of Dr. Mooney.
Il. Substantial evidence supports the ALJ5 assessment of Martinez’s credibility.
The Court also finds no emrm the ALJ’s assessment of Martinez’s credibility. It
is the function of the Commissioner, not the caartresolve evidentiary conflicts and to
appraise the credibility of witnesses, including the claima@airoll v. Sec’y of Health &
Human Servs.705 F.2d 638, 642 (2d Cir. 1983ge Stanton v. Astru870 F. App’'x 231,
234 (2d Cir. 2010). If the Commissioner’s fings are supported by substantial evidence,
the court must uphold the ALJ’s decisiordiscount a claimant’s subjective complaints.
Aponte v. Sec’y of Health & Human Seyv28 F.2d 588, 591 (2d Cir. 1984ge
Calabrese v. Astrye&58 F. App’x 274, 277 (2d Ci2009). “When evaluating the
credibility of an individual's statements, thdjudicator must consider the entire case
record and give specific reasons for the wegiten to the individual's statements.” SSR

96-7p, 1996 WL 374186, &t (July 2, 1996).
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Here, the ALJ found that Martinezstatements concerning the intensity,
persistence, and limiting effects of his sympsowere “not credible” (AR 21), and gave
several specific reasons in support of thatifigd First, the ALJ amurately stated that,
despite complaints of significant sympte and functional limitations from his back
condition, Martinez has a “very limited treagnt history for his alleged back paind .,
and the record indicates that he hasrly intact physical functioning” including
performing all his daily activities and carifay his mother (AR 22 Second, the ALJ
stated that Martinez’s “extensive substaabase, and his unclear testimony concerning
such abuse, calls into ques his credibility.” (AR 23.) The ALJ reasonably explained
that, given Martinez’s testimony that neitlner, his mother, nor his brother had any
income, and that he did noteukis brother’s “disability moneyb pay for marijuana, “[i]t
Is simply not crediblehat his friends have been silyppg him with free marijuana[—on
an almost daily basis—]for years, particliyan light of the fact that he told the
consultative examiner of recotidlat he had no friends.”ld (citing AR 414);seeAR

50-51, 69-70.) Third, the Alatcurately stated that, despite Martinez’s claims that he

could not work, he told couniee Lewis that when he had “no choice™ but to work, he
was able to do a seasonable job on alyéali-time basis until the employment season
ended. (AR 23 (quoting AR 444-48geAR 325, 444.) The ALJ further noted that,
although treatment records indicated Martihed some difficultyvith this work, he
testified at the administrative hearing that‘me]aybe” could have continued to do it had
the job not ended. (AR 52eeAR 23.) Finally, the ALJ coectly stated that the record

demonstrates that Martinez was ablpéoform a number of daily tasks, including
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managing his personal care, feeding himsking his own laundry, fad shopping, doing
community service, and caring for his invatther, despite his allegedly disabling
impairments. (AR 24 (citing AR14, 446, 486, 495, 528).)

As discussed above, the record does indaatonstrate that Martinez was able to
engage in activities which required a higheeleof functionality than Martinez claimed to
have. It was proper for the ALJ to considi#airtinez’s ability to engge in these activities
in determining the credibility d¥lartinez’s disability claims.See20 C.F.R. § 404.1571
(“Even if the work you havdone was not substantial gaihactivity, it may show that
you are able to do more work than you actually didd®rger v. Astrug516 F.3d 539, 546
(7th Cir. 2008) (“[T]he fact tat [the claimant] could perforsome work cuts against his
claim that he was totally disabled.9ee also Calabres@58 F. App’x at 278 (citing
20 C.F.R. 8 404.1529(c)(3)) (“imssessing the credibility afclaimant’s statements, an
ALJ must consider . . . the claimant’dlgactivities”). Moreo\er, the ALJ was not
obliged to accept either Marga’s or Dr. Mooney’s charactedtion of the record without
guestion, especially given Dr. Golub’s testimy regarding the effect Martinez’s marijuana
use had on his ability to functiorsee Genier v. Astrué06 F.3d 46, 49 (2d Cir. 2010)
(“ALJ is required to take the claimant’s refoof pain and othdimitations into account,
but is not required to accept the claimantibjective complaints withut question; he may
exercise discretion in weighirtge credibility of the claimatg testimony in light of the
other evidence in the recotjl(citations omitted).

Given that the ALJ’s crelility assessment is supged by substantial evidence,

and “an ALJ’s credibility detenination is generally entitlet deference on appeal,”
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Selian v. Astruer08 F.3d 409, 420 (2d Cir. 2013)et@ourt does not disturb the ALJ’s
assessment of Martinez’s credibility.
Conclusion
For these reasons, the Court DENIESfib@z’s motion (Doc. 8), GRANTS the
Commissioner’s motion (Doc. 9), and AFFIRMS the decision of the Commissioner.
Dated at Burlington, in the Distriof Vermont, this 4th day of May, 2016.
/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge
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