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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Kenya Denise Villines,
Plaintiff,
V. CivilAction No. 2:16-cv-234-jmc

Nancy A. Berryhill, Acting
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 10, 11)

Plaintiff Kenya Villines brings this adn pursuant to 42 U.S. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security denying her application for Supplemental Security Income (SSI).
Pending before the Court are Villines’s toa to reverse the Commissioner’s decision
(Doc. 10), and the Commissioner’s motion toraifthe same (Doc. 11). For the reasons
stated below, Villines’s motion is DHED, and the Commissioner’s motion is

GRANTED.

! The Court has amended the caption to reflect the current Acting Commissioner of Social
Security, who assumed office on January 20, 2@aeFed. R. Civ. P. 25(d).
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Background

Villines was 40 years oldn her amended allegedsdbility onset date of
February 1, 2013. She dropped out of schothe tenth grade when she was pregnant
with her eldest child. (AR75, 539.) In August 2012, slwas taking GED classes twice
a week and was enrolled in a drug relgp®¥ention class, a parenting class, and a
computer class. (AR 527Yillines worked as @&ecurity guard for afut four years until
around 2006. (AR 49, 186, 37339.) Before that, she wald as a cashier at various
fast food restaurants and at a drug storeR 4A, 186, 539.) She also worked “under the
table doing remode([]lig’ until May 2010 (AR 375) athfor one-to-two weeks in
December 2013, again “undeettable,” “helping [a] lady clean” rooms (AR 48). In
September 2013, Villines wapending “varying amounts tifne looking for a job,”
including a cleaning services job. (AR 5684 alsAR 565 (“currently looking for
work”).) She was unable to return to security woekcause her ex-boyfriend had
obtained a restraining order against her, whioh stated would be “on her record” for at
least two years. (AR 564.)

The record reveals thdillines was physically and emotionally abused, and
sexually molested by her stefifar, as a child. (AR 5668ge alstAR 546.) The record
further indicates that she wébrutally raped and assaulted” at a young age (AR 537
(raped at age 123ee alsdAR 546 (raped at age 21@nd physically abused by a
boyfriend as an adult (AR 377). At theeagf 16, she left her mother's home and was

placed in a girl's group home. (AR 527.)



Villines has a history of drug abuse, amas addicted to cocaine and marijuana
for more than 12 years fromihearly 20s until her early 30¢AR 538.) In August 2006,
she was arrested for selling driugsan undercover detectivafter a week in jail, she was
sent to a medical center for outpatient drug and alcohol treatment. (AR 526-27.) In June
2009, she completed two years of mandativng and alcohol treatment (AR 526); and
in October 2011, she repadtbaving been “sober and dftlfyee for over three years”
(AR 376;see alscAR 527 (“clean for [four] yearsmal [eight] months™)). As of March
2013, she reported having beefedan and sober” for seven ysar(AR 540.) The record
indicates, however, that shiéell off the wagon’ and resued using cocaine” during the
summer and fall of 2013 (AR 754), quittingaéig on November 12013 (AR 757).

Villines has never been married but livedh the father of her younger son for
eight years. (AR 565.) Shiged with another man for four years, until he passed away
in 2007. (d.; AR 527.) She has two sons but did raise them because of her problems
with substance abuse. (AR 377, 526, 538.2001, she lost custgadf one of her sons
due to her drug and alcoholuse. (AR 526.) In Octob@011, one of her sons was 16
years old and living with her and her bogfid, and the other was 22 years old and
incarcerated for life. (AR 375, 377, 563 February 2012, her younger son was
“placed outside the home due to [the Department of Health Services] being involved,”
coming home to visit Villinesn the weekends. (AR 527lj) the summer of 2013,
Villines and her boyfriend separated, and ahd her son were forced to leave the

apartment where the three had been living. (AR 563, 567.)



Due at least in part to her troubled chibabd, Villines suffers from several mental
health impairments. She has anger issungkis uncomfortable around crowds or
strangers. (AR 537, 564.) Shas nightmares and poor sleep; she cries easily; she feels
sad and hopeless “much of the time”; and heodhis “chronically depressed.” (AR 537;
see alscAR 526.) She has a long historyd&pression and anxjetand has attended
therapy sessions since September 2011. (AR %29, 567 (struggles with “intermittent
bouts of depression, typically situationallyated, according to meccounts”).) Villines
also suffers from several physical impaénts, including rheuatoid arthritis;
hypertension; obesity; anghin in her shoulderdack, hips, and knees.

On a typical day in September 2013 (appmedely eight months into the alleged
disability period), Villines: attended appaménts and ran errands, attended Narcotics
Anonymous meetings at least once weglegularly attended therapy sessions,
occasionally went to the libnato search online forjab, worked on her resume,
socialized with friends inalding sometimes going out to gatatched movies, meditated,
and cooked meals for herself and hemfde (AR 564-65.) At the September 2014
administrative hearing, Villines testified thgtie was able to do some chores, including
cooking light meals, washing dishes, odgaally dusting furniture, and starting the
laundry. (AR 51-52.) She stated that &@n or other family members completed the
remaining chores, which she was physicallynl@#o do. (AR 53.)She further stated
that she no longer went to the movies $hg watched television and read newspapers

and magazines. (AR 59-60.)



In December 2012, Villines applied for S8lleging that, starting on June 1, 2010,
she had been unable to lkaue to rheumatd arthritis, depression, paranoia,
posttraumatic stress disorder, attention dlefigperactivity disorder, and high blood
pressure. (AR 169-78, 195.) Hepdication was denied initially and upon
reconsideration, and she timely requesteddministrative hearing. The hearing was
conducted on Septemb®s, 2014 by Adminisative Law Judge (ALJAlan Sacks
(AR 40-72.) Villines appeareahd testified, and was reggented by an attorney. A
vocational expert (VE) also testified at the hearing.

Villines testified at the hearing thateshan stand, walk, and sit for only 30
minutes at a time, respectively, before negdo switch positions. (AR 55.) She further
testified that she has difficulty bending and crouchidg,(and has “[c]onstant pain” “all
over,” including in her hips, back, neck, aneeks. (AR 56.) Shesa testified that she
has trouble sleeping (AR 58), and doesusatally travel alone because she feels
“anxious and uneasy” around crowds (AR 60).nbkbeless, Villines stated that she gets
along with people outside of crowdd.J and that her mood @nly “a little slightly
depressive” (AR 61). Significantly, Villines testified thaeskould have been able to
perform a sedentary job (with some particuilanitations) without missing more than two
days of work per month umntil February 2013. SeeAR 50 (Villines testifying that if
she had been offered a fulli&nmousekeeping job “early in 2013,” she “probably would
have” taken it)see als”AR 62—64.) Given this tastony, on September 19, 2014,

Villines amended her alleged disability ondate to February 1, 2013. (AR 185.)



On October 28, 2014, thAJ issued a decision finding that Villines was not
disabled under the Social Seity Act at any time from healleged disability onset date
through the date of the decision. (AR 389 Thereafter, the Appeals Council denied
Villines’s request for review, renderingeti\LJ’s decision the final decision of the
Commissioner. (AR 5-11.) Hang exhausted her administraivemedies, Villines filed
the Complaint in this action ohugust 30, 2016. (Doc. 3.)

ALJ Decision

The Commissioner uses a five-step setjakeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Z&ir. 2004). The first step
requires the ALJ to determine ether the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.152Q(%16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&slJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZOF.R. 88 404.1520§0416.920(d). The
claimant is presumptively dibked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (Rf@hich means the moste claimant can
still do despite his or her m&al and physical limitationlsased on all the relevant

medical and other evidence in the reca?@.C.F.R. 88 404.1520(e), 404.1545(a)(1),



416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the hfstep, the ALJ determines whether the
claimant can do “any other work.” 20 CR+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d
at 383; and at step five, there is a “linditeurden shift to the Commissioner” to “show
that there is work in the nationatonomy that the claimant can d8dupore v. Astrue
566 F.3d 303, 306 (2d Cir. @9) (clarifying that the burden shift to the Commissioner at
step five is limited, and the Commissioneeé&a not provide additional evidence of the
claimant’s [RFC]").

Employingthis sequentialnalysis, ALJ Sacks first termined that Villines had
not engaged in substantial gainful activity since her allegability onset date of
February 1, 2013. (AR 24.) At step twibe ALJ found that Villies had the following
severe impairments: arthritdegeneration of the cervical spine, obesity, and depression.
(AR 25-26, 34.) Converselthe ALJ found that Villies’s heart impairment,
hypertension, kidney jary, ankle injury, angoint pain were non-severe. (AR 25-26.)
At step three, the ALJ fourtthat none of Villines’s impairments, alone or in
combination, met or medically equaled addsimpairment. (AR 26-30, 34.) Next, the
ALJ determined that Villinebad the RFC to perform “light work,” as defined in 20
C.F.R. 88 404.1567(b), 416.9®7, so long as it “involv[ed] only simple, routine tasks|;]

low stress[;] and low contacts with otherfAR 32, 34.) Given tis RFC, the ALJ found



that Villines was unable to perform her pedevant work as a cashier or a security
guard. (AR 33.) Finally, based on testijpdrom the VE, the Al determined that
Villines could perform other jobs existimg significant numbers in the national
economy, including the jobs of housekeegad bakery worker(AR 33-34, 35.) The
ALJ concluded that Villines lthnot been disabled sinceettmended alleged disability
onset date. (AR 35.)

Standard of Review

The Social Security Act defines the tefdmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous perioadhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persen will be found disabled onlyit is determined that his
“impairments are of such severity that heat only unable to do his previous work([,] but
cannot, considering his ageluzation, and work experienamgage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of

the Commissioner’s decision is thus lindite® determining wéther “substantial



evidence” exists in the rembto support such deowsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantiald@nce to support either position, the
determination is one to be made by the factfinder.”). “Substani@g®ee” is more than
a mere scintilla; it means such relevantlence as a reasonable mind might accept as
adequate to support a conclusidrichardson v. Peralegl02 U.S. 389401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statuteb® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).
Analysis

Villines makes four principal argumenin her Motion: (1) the ALJ failed to
adequately assess the severity of Vi8is rheumatoid arthritis, anxiety, and
hypertension; (2) the ALJ did not correctly evaluate thaiops of examining medical
consultant Leonard Popowich, DO; (3) #hkeJ's RFC determination was not based on
substantial evidence and improperly relmdtwo Global Assessment of Functioning
(GAF) scores; and (4) the ALJ's assessn@éntillines’s credibility was not based on
substantial evidence SéeDoc. 10.) The Commissionersdigrees with each of these
arguments and claims the ALJ’s decisiofsispported by substantial evidence” and
reflects the ALJ’s application of “the corrdegal standards.” (Doc. 11 at1.) As
explained below, the Court agrees witile Commissioner and thus affirms the ALJ's

decision.



l. Step-Two Severity Findings RegardingArthritis, Hypertension, and Anxiety

Villines argues that the ALJ failed to adequately assess the severity of her
rheumatoid arthritis, hypertension, and anxdigorder. It is the claimant’s burden to
show at step two that he or she has aésevmpairment,” meaning an impairment which
“significantly limits [the claimant’s] physal or mental ability to do basic work
activities.” 20 C.F.R. 8804.1520(c), 416.920(c3ee Bowen v. YuckedA82 U.S. 137,
146 n.5 (1987) (“It is not ueasonable to require the ctant, who is in a better position
to provide information about his own medicahddion, to do so.”). An impairment is
“not severe” when medical evidence estdids “only a slight atoormality . . . which
would have no more than a mmal effect on [the claimant’s] ability to wia” SSR 85-
28, 1985 WL 56856at *3 (1985).

The ALJ stated in his decision that Vilis's rheumatoid arthritis was a severe
impairment (AR 25-26), noting specifically that it caused Villines “at least one work-
related limitation that is nre than minimal” (AR 25).(SeeAR 34 (listing “arthritis” as
one of Villines’s “severe impairments”).) &refore, Villines’s argument that the ALJ
should have found heheumatoid arthritis to be a severe impairment is mistaken.
Clearly, the ALJ found that that impairmemas severe and agakd it throughout the
sequential evaluation.Sée, e.g AR 25-26, 30, 32, 34.Moreover, Villines’s argument
regarding rheumatoidrthritis appears to be based almost exclusively on the mere
diagnosis of this condition.SeeDoc. 10 at 3—4.) It is well settled, however, that the
diagnosis of a condition “says g about [its] severity,Higgs v. Bowen880 F.2d

860, 863 (6th Cir. 1988), and “is naafficient” to prove disabilityWilliams v. Bowen
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859 F.2d 255, 259 (2d Cir. 1988%ee McConnell v. AstruBlo. 6:03-CV-0521, 2008
WL 833968, at *2 (N.D.N.YMar. 27, 2008) (“The mere presence of a disease or
impairment, or establishing that a person besn diagnosed or treated for a disease or
impairment is not, itself, sufficient to deemcondition severe.” (internal quotation marks
omitted)).

In contrast to his finding that Villinesarthritis was severe, the ALJ found that
Villines’s hypertension was not severe (2B), explaining that the record “does not
indicate any resulting symptoms [from thepkytension] that might cause any work-
related limitations that are more than mai” (AR 26). The only facts cited by Villines
to support the claim that her hypertensizas severe are that: she had high blood
pressure; her hypertension required emergeoam visits and a hospital admission; and
“at one point, her hypertension caused heaemeimd kidney damage.” (Doc. 10 at 5.)
These facts are insufficient. Again, nigréemonstrating that a condition has been
diagnosed and treated does not establighithvas a severe impairment during the
relevant period.See McConnelR008 WL 833968, at *2Furthermore, the record
simply does not indicate that Villines’s hypension significantly limited her ability to
perform basic work activities.

With respect to Villines’s anxiety, the ALJ failed to specifically state whether it
was a severe impairment at step two ofsgbguential analysis. This failure does not
require remand though, as the ALJ continuedugh step five of the analysis, explicitly
considering Villines’s anxiety and accoumfifor it in his RFC determinatiorSee

Reices-Colon v. Astrué23 F. App’x 796, 798 (2d Ci2013) (finding step-two error
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harmless because ALJ considered impants during subsequent ste@fanton v.
Astrue 370 F. App’'x 231, 238.1 (2d Cir. 2010) (samelpompa v. Comm’r of Soc. Sec.
73 F. App’x 801, 803 (6th Cir. 2003) (“Becauthe ALJ found that Pompa had a severe
impairment at step two . . . , the questidnvhether the ALJ characterized any other
alleged impairment as severe. is of little consquence.”). Specifically, the ALJ stated
as follows (at step threa)ith respect to Villines’s geeral psychiatric symptoms,
including anxiety:

The record does not include any psyatcareatment notes since the alleged

onset date. . . . [It] includes evidmn[of only] a few dates when [Villines]

complained of psychiatric symptoms. . . On those [dates], [Villines]

reported symptoms including . . . anxiety. . These notins, however, do

not indicate any specific resultitignitations in functioning.
(AR 28.) The record supps these findings. See, e.gAR 525-30, 537#41, 563-68.)
For example, in March 2018xamining consultant Debificdhompson, PsyD, found that
Villines’s activities of daily living “are noimpaired,” and that][a]lthough [Villines]
would be challenged” to perform a full-tinab, “she would be able to manage the
stressors inherent in simpleprdinary[,] unskilled employmersuch as she [has done] in
the past.” (AR 539.) Thus, the Court finds error in the ALJ'sanalysis of Villines’s
anxiety.

Furthermore, as discussed in more idleéelow, the ALJ incoporated Villines’s
arthritis, hypertension, and anxiety int@ IRFC determination by limiting Villines to
“light work” involving only “simple, routine task’; “low stress”; and “low contact[] with

others.” (AR 34.) Therefore, the ALJ did rest in his severity findings at step tw8ee

Woodmancy v. ColvjiNo. 5:12-CV-991 (GS), 2013 WL 5567553t *2 (N.D.N.Y.

12



Oct. 9, 2013) (“[A]s the disability analyst®ntinued and the ALJ considered claimant’s
severe and non-severe impairments in her B&€rmination, any error at step two is, at
most, harmless.”aff'd, 577 F. App’x 72 (2d Cir. 2014).
[I.  Analysis of Examining Consultant Dr. Popowich’s Opinions

Next, Villines argues that the ALJ didtaorrectly evaluate the March 13, 2013
opinions of examining consultant Dr. Popowich regagd/illines’s ability to perform
work-related physical activities.SéeDoc. 10 at 6 (citing ARB49-50).) After examining
Villines on one occasion, Dr. Popowich mdbe following opinionsVillines’s gait was
antalgic on the left; her low&xtremities exhibited a limiterange of motion; she had
difficulty getting on and off the examinatiorbte; she could not walkeel-to-toe due to
bilateral ankle pain; she had lumbar tenderness and bilateral paravertebral muscle spasm;
she could lift 17 pounds but could not carry tlu@ain in back, knees, and ankles; she
could occasionally lift and carry ten poundbkg could sit for only one-and-a-half hours
and stand and walk for only up one hour in an eightelur workday; and she could
occasionally bend, kneel, stoop, crouch, beda and/or climb. (AR 548-50.)

The ALJ stated that he “d[id] not rélgn these opinions of Dr. Popowich because
(1) they are “based . . . orsingle examination,” and (2)ely are inconsistent with the
record “which contains few other . . . abmad findings and none since [Dr. Popowich’s]
examination.” (AR 31.) The Court finds no@. First, the ALJ correctly noted that
Dr. Popowich examine¥illines only once. $eeDoc. 10 at 6 (Villines stating that

Dr. Popowich “conducted physical exam [of her] prido reaching his conclusions.”
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(emphasis added)).) This fastsignificant because it meatimat Dr. Popowich was not a
“treating source” under the regulations and tthesALJ was not reqred to analyze his
opinions under the so-calledéating physician rule.’'See20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2¥. The applicable regulath provides as follows:
Generally, the longer a treating source has treated you and the more times
you have been seen byraating source, the more igat we will give to the
source’s medical opinion. When the treating source has seen you a number
of times and long enough to havetahed a longitudinapicture of your
impairment, we will give the medicaburce’s medical opinion more weight
than we would give it if it werérom a nontreating source.
20 C.F.R. 88 404.1527(c)(2),(#16.927(c)(2)(1). Applying this regulation, the Second
Circuit has held that treating sources whke a patient only once or twice do not have a
chance to develop an ongoing relationshithwhe patient and thus are generally not
considered treating physicianBetrie v. Astrug412 F. App’x 401405 (2d Cir. 2011);
see Schisler v. Boweg851 F.2d 43, 46 (2d Cir. 1988) (dehg a “treating physician” as

a physician “who has or had an ongoing treszit and physician-patieérelationship with

2 On January 17, 2017, after the date of thd'sldecision, several social security regulations
regarding the evaluation of medical evidence were reviSed. Revisions to Rules Regarding the
Evaluation of Medical Eviden¢82 Fed. Reg. 5844, 2017 WL 168819 (Jan. 18, 2017). These revisions
change the way the Commissioner and the cowitswemedical and other evidence in SSI and DIB
cases in several significant respedts. (“The revisions include redefing several key terms related to
evidence, revising our rules about acceptable medical sources . . ., revising how we consider and
articulate our consideration of medical opinions pridr administrative medical findings, revising our
rules about medical consultants . . . and psychological consultants . . ., revising our rules about treating
sources, and reorganizing our evidence regulatiansage of use.”). Here, however, the Court applies
the earlier regulations that were in effect at theetthe ALJ issued his decision on October 28, 2@eke
Revised Medical Criteria fdevaluating Mental Disorders31 Fed. Reg. 66138-01, 66178, 2016 WL
5341732 n.1 (Sept. 26, 2016) (“Wepect that Federal courts will review our final decisions using the
rules that were in effect atehime we issued the decisionssge also Lowry v. Astrud74 F. App’X
801, 805 n.2 (2d Cir. 2012) (applying regulation ireeffat the time of ALJ'glecision despite subsequent
amendment)Graham v. Comm’r of Soc. Seblo. 16-CV-142 (LDH), 2017 WL 1232493, at *3
(E.D.N.Y. Mar. 31, 2017) (same).
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the individual”). The ALJ prperly afforded less weight to Dr. Popowich’s opinions
based on the fact that Dr. Popowich sé&llines on only one occaon and therefore was
not a “treating” physician.

Second, the ALJ’s considerationwlfiether Dr. Popowich’s opinions are
supported by and consistent witther evidence in the recorse€AR 31) applies the
correct legal standard, givéimat “[sJupportability” and “EJonsistency” are important
factors for ALJs to consider in determiningathveight to assign to medical opinions, 20
C.F.R. 88 404.1527(c)(3{4); 416.927(c)(3), (4)See20 C.F.R.88 404.1527(b), (c);
416.927(b), (c) (requiring ALJs talways consider the medical opinions in [the] case
record” and to evaluate “every medical opmii received, whether obtained from treating
or consulting sources, considering sevé&adtors,” including but not limited to the
opinions’ supportability and consistency witte record). Moreover, substantial
evidence supports the ALJ’s finding that BPopowich’s opinions are not well supported
and are inconsistent with the recof@pecifically, Dr. Popowich’s opinions are
inconsistent with the unremarkable x-rays of Villines’s lam&pine, pelvis, right elbow,
hands, and feet (AR 614-1836-37, 741, 768, 770, 846)5fhe medical opinions of
nonexamining agency consuiteSharon Wander, MD (AR 829nd the observations in
treatment notes of examining physicianggRaRiviello, ED (AR 614, 617), Rashid
Panahi, MD (AR 736-37), and Karthik Rganna, MD (AR 741, 768, 770). The
treatment records simpflo not support the extrentienitations outlined in

Dr. Popowich’s opinions. The ALJ accurately stated:
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The record includes few abnormalaaxination findings[;] [Villines’s]

arthritis apparently is not rheumatoid nature[;] her depression is not

particularly severe[;] her obesity is rdrticularly severe[;] she has no side-

effects from medication[;] she testifido the ability to perform sedentary

work through February[] 2013[;] [andhe record doesot establish any

decline in her medicalondition since then.
(AR 30 (citation omitted).)

Thus, the ALJ did not err in declinirig rely on the opinions of examining
consultant Dr. Popowich.
lll.  RFC Determination

Next, Villines claims the ALJ’'s RFC detrination is not based on substantial
evidence. $eeDoc. 10 at 6-7.) Spedatlly, Villines states thahe ALJ “fails to point
to any part of the record which supportsfimsling that she can perform work at the light
exertion level.” [d. at 6.) “In general,” however, it the claimant and not the ALJ who
Is “responsible for providing the evidence . . . use[d] to make a finding about [his or her]
[RFC].” 20 C.F.R. § 416.945(a)(3ee20 C.F.R. 8§ 416.912(c) You must inform us
about or submit all evidence known to you tredates to whether or not you are . . .
disabled.”);Butts 388 F.3d at 383 (claimant bearsdem of proving case at steps one
through four).

The regulations provide that a claimarRFC is “the most [she] can still do
despite [her] limitations,” and that the Aladll assess a claimant’'s RFC “based on all the
relevant evidence in [the] casecord.” 20 C.F.R. § 416.94%(1). Here, as noted above,

the ALJ determined that Villes’s RFC was for “light wdk involving only simple,

routine tasksJ[;] low stress[;] andiocontacts with others.” (AR 324.) The ALJ
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explained that this determination was bagedhis consideration of “the entire record,”
including the opinions of nonexaminingeay consultant Dr. Wander and examining
consultant Dr. Thompson, tlservations of Villines’s treating sources, the objective
evidence of recordind Villines’s own statements. (AR 3eeAR 26-28, 30, 32.)
Substantial evidence supports this deternonaand the Court finds no legal error.
Specifically, Dr. Wander aped in April 2013 that Wines could lift/carry ten
pounds frequently and twenppunds occasionally (AR 82)puld stand, walk, or sit
(with normal breaks) for about sihours in an eight-hour workdaigl(); and was capable
of performing “simple, routine work” (AR §1 Although Dr. Wander never treated or
consulted with Villines, the regulationsrpet the opinions ohonexamining agency
consultants to override those of treating phgsis, when the former are more consistent
with the evidencéhan the latterSee Diaz v. Shalal®9 F.3d 307, 313 n.5 (2d Cir.
1995) (citingSchisler v. Sullivan3 F.3d 567—-68 (2d Cir. 1993“[T]he regulations . . .
permit the opinions of nonexamining sowgde override treating sources’ opinions
provided they are supported by evidencéhmrecord.”); SSR 96p, 1996 WL 374180,
at *3 (July 2, 1996) (“In appropriate cimmstances, opinions from State agency . . .
consultants . . . may be entitled to greateight than the opinions of treating or
examining sources.”). Here, the opinionggéncy consultanttDWarner are more
consistent with the record th#éimose of Dr. Popowich, disssed above. For example, in
June 2013, Dr. Riviello observed that Villines’s gaiswarmal; her back and neck
exhibited a normal range of motion with pain, and she demonstrated full muscle

strength and a full range of motion throughber arms and legs. (AR 614-15.) And
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from June 2013 through February 204, Ranganna recorded normal findings
regarding Villines’s physical condition,dluding a normal gait and normal muscle
strength and tone. (AR 74168, 770.) In March 20148r. Panahi observed that
Villines’s gait and stance were normal; heingpexhibited a full range of motion; and
she demonstrated normal muscle strengtiemarms and legs. (AR 736-37.) X-rays
were also unremarkable during the relevant period. (AR 846-52.)

Regarding Villines’s mental limitationthe ALJ partially relied on the March
2013 opinions of examing consultant Dr. ThompsosgeAR 32), who found, as
discussed above, that Villines’s activities of daily living were “not impaired,” and that
Villines “would be able to manage the stressoherent in simple[,] ordinary[,] unskilled
employment such as she [fdme] in the past” (AR 539)Dr. Thompson opined that
Villines would have no significant limitatns in understandinggemembering, and
carrying out instructions; no significant limitatis in responding to changes in a routine
work setting; only slight limitations in intezang with coworkers iad supervisors; and no
more than moderate limitations in iraeting with the phlic and responding
appropriately to work pressur¢AR 541.) It was proper for éhALJ to rely on the report
of Dr. Thompson even though she was aaneixing consultant rather than a treating
source.See Petrie412 F. App’x at 405 (“report a consultative physician may
constitute . . . substantial evidence” tpgart ALJ’'s decision). Moreover, nonexamining
agency consultant John RohBhD, assessed limitationsmsliar to those assessed by
Dr. Thompson, including no limitations in uadtanding and memory and no significant

limitations in carrying out very short and sil@pnstructions, maintaining attention and
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concentration for extended pedls, performing activities with a schedule, maintaining
regular attendance, being punctual, sustgi@in ordinary routine without special
supervision, working in coordation with or proximity tathers, making simple work-
related decisions, respondiagpropriately to criticism &m supervisors, and getting
along with coworkers. (R 84-85.) Dr. Rohar statédat Villines could perform
“simple, routine, repetitive work instable environmerit. (AR 84.)

Villines argues that the ALJ shauhot have relied on two GAF scotesa score
of 55 assigned in August 2012 and arscof 58 assigned in September 2013—in
determining her RFC.SgeDoc. 10 at 7-8.) But the language of the ALJ’s decision
makes clear that the ALJ didtexclusively, or even primay, rely on these scores, but
rather, considered them as one faamong others reflecting Villines’s mental
limitations during the relevant periodS€eAR 32 (“To the extent that these scores might
be construed as opinions on ability to waitkey do not support a determination of
disability.” (emphasis added))JThe ALJ accurately noted thtéttese scores connote only
“moderate mental limitation’id.): the DSM-IV states that a score of “51-60" indicates
“[m]oderate symptoms (e.g.afl affect and circumstaatispeech, occasional panic
attacks) OR moderate difficulty in sociakcupational, or schod@linctioning (e.g., few
friends, conflicts with peers and co-workersppSM-1V, at 32. The ALJ did not err in

considering these GAF scores as part othissideration of the record as a whole in

3 “The GAF is a scale promulgated by the American Psychiatric Association to assist ‘in tracking
the clinical progress of individuals [withyashological problems] in global terms.Kohler v. Astrue
546 F.3d 260, 262, n.1 (2d Cir. 2008) (quotkrg. Psychiatric Ass’'n, Diagistic and Statistical Manual
of Mental Disorderg“DSM-1V”), at 32 (4th ed. 2000)).
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determining Villines’s RFC.SeelLeonard v. Comm’r of Soc. Sghblo. 5:14-CV-1353
(GTS/WBC), 2016 WL 351178@¢t *8 (N.D.N.Y. May 19, 2015(“[T]he ALJ did not err
in mentioning Plaintiff's GAF score as ofator [in] his overl evaluation of the
medical opinion evidease in the record.”);eport and recommendain adopted sub nom.
Leonard v. ColvinNo. 5:14-CV-1353, 206 WL 3512219 (N.D.N.Y. June 22, 2016).
Furthermore, the ALJ properly detarad Villines’s RFC in conjunction with
assessing her credibility, as discussed belSee Poppa v. Astrug69 F.3d 1167,
1170-71 (10th Cir. 2009). Ake Tenth Circuit explained:
The regulations require that an ALJ's®Be based on the entire case record,
including the objective medical findingsd the credibility of the claimant’s
subjective complaints. Sie the purpose of the credity evaluation is to
help the ALJ assess @daimant's RFC, the All's credibility and RFC
determinations are inherently intertwined.
Id. (citing 20 C.F.R. 88 416.929, 416.945¢e also Sitsler v. Astru¢10 F. App’x 112,
120 (10th Cir. 2011) (“A proper determirati of the weight tdve given claimant’s
subjective claims of pain and other sytomps underlies a proper finding regarding his
RFC.").
V. Credibility Assessment
The ALJ made a lengthy assessment of \&lis credibility in his decision, listing
“certain important points” thagupport his finding that she wésss than fully credible.”
(AR 30-31.) For example, the ALJ accuhateoted that Villines testified at the

administrative hearing thatshast worked for me than a two-week period in 2006 or

2007 (AR 48-49), buhe record reveals thahe told a consultingsychologist that she
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worked “under the table dog remodel[]ing” up until May010 (AR 375). And the ALJ
correctly observed that, althoulfilines testified that she lagiarticipated in a drug and
alcohol program in 2009 and PO (AR 62), the record inditas that she told a treating
source that she was “very active in [suclprigram”—on a “daily/basis—in January
2014 (AR 749). Alsothe ALJ accurately stated thdillines testified that she last
engaged in substance abuse, involving cocamtemarijuana, in 2009 and that she did
not recall using cocaine in the year priothie administrative hearing (September 2013
through September 2014) (AR 61-62, 66); tbesitment notes state that she “resumed
using cocaine” during the summer and falROfL3 before enterg “detox/rehab” in
November 2013 (AR 754). BhALJ reasonably explained tHaiscrepancies” like these
“cast doubt on all [Villines’s] statements”@fed him to credit Villines’s testimony
“only to the extent that the medioatidence supports it.” (AR 31.)

It is the province of the Commissioner t tloe reviewing court, to “appraise the
credibility of witnesses, including the claimamjponte v. Sec’y of Health & Human
Servs,. 728 F.2d 588, 591 (2d Cir. 1984) (intdrgaotation marks omitted), and the court
“must show special deference” to credibilitgterminations made by the ALJ, “who had
the opportunity tabserve the witnesses’ demeanor” while testify¥glow Freight
Sys., Inc. v. Rei¢l38 F.3d 76, 81 (2d Cir. 1994). tife ALJ’s credibility assessment is
supported by substantial evidex) the court must uphold it, @v if substantial evidence
supporting the claimantsosition also existsAponte 728 F.2d at 591see Alston904

F.2d at 126 (“Where there is substangreidence to support either position, the
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determination is one to be made by the factfindeR&ynolds v. Colvirb70 F. App’x
45, 49 (2d Cir. 2014) (“[W]e will defer tohje agency’s credibilifydeterminations as
long as they are suppottéy substantial evidence.”).

The Court rejects Villines’s credllly argument, finding that the ALJ's
assessment of Villines’s credity is supported by substantiavidence. As noted above,
Villines herself made severabs¢ments regarding her worlkstory and drug abuse at the
administrative hearing that are inconsmsteith observations made or statements
recorded by her treating pro@s. Moreover, the recodbes not support Villines’s
testimony about the severity of her physi@atl mental impairments. For example,
although Villines alleged at the administratiwearing that she was in “[c]Jonstant pain”
“all over” (AR 56), a 2013 consultant repamtlicates that Villineseported having pain
only “in her back and her ar&kl (AR 538) and not to the &nt that it affected her
activities of daily living or altity to do household chores kkcooking, cleaning, and the
laundry (AR 539). Additionally, although Villines claims that her anxiety disorder was
severely limiting (Doc. 10 at 7-8), preventing frem traveling alone or being in crowds
(AR 60), a 2012 consultant report statest the “keeps herself busy with positive
activities,” including “attend[ingvorkshops, classes|,] atiterapy” (AR 526), and she
“Iis proactive [and] advocates for her owreds and seeks out appropriate treatments for
herself” (AR 525). Furthermore, as the Ahoted, Villines was able to go shopping, see
friends twice a week, travel on public teportation, and go to the movies during the

alleged disability period. (AR 29 (citing AR 525-33, 537-44).)
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Although Villines attempts to explain hegstimony and other s&hents in a light
more favorable to her clainsgéeDoc. 10 at 9-11), the ALJ wanot obliged to accept her
characterization of theecord without questionSee Genier v. Astrué06 F.3d 46, 49
(2d Cir. 2010) (“[ALJ] is notrequired to accept the claimizs subjective complaints
without question; he may exercise discreitomeighing the credibility of the claimant’s
testimony in light of the other evidence in thear.”). It is the task of the ALJ, and not
the court, to resolve evidieary conflicts and appraise the credibility of withesses,
including the claimantSee Carroll v. Sec’y of Health & Human Seyv45 F.2d 638,
642 (2d Cir. 1983). The Court finds no emvath respect to the ALJ’s assessment of
Villines’s credibility.

Conclusion

For these reasons, the Court DENIE8Bines’s motion (Doc. 10), GRANTS the
Commissioner’s motion (Doc. 11), and AIRMS the decision of the Commissioner.

Dated at Burlington, in the Distriof Vermont, this 20th day of July 2017.

/sl John M. Conroy

John M. Conroy
UnitedStatesMagistrateJudge
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