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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

DONNA L.,
Plaintiff,
Case No. 2:18v-22
V.
ANDREW SAUL,
Commissioner of th&ocial

Security Administration

Defendant.

OPINION AND ORDER

Plaintiff Donna L.brings this action pursuant to 42 U.S.C. § 405(g) of the Social Security
Act requesting review of the Commissioner’s decision to dengpplication for disability
insurance benefitilow before the Court are Plaintiff's motion for judgment reversing the
decision of the Commissioner, and the Commissioner’'s motion for judgment affittmeisgme
For the reasons set forth beldwaintiff's motion isgranted, the Commissioner’'s motion is
denied, and the matter isemanded for a calculation of benefits.

BACKGROUND

PROCEDURAL HISTORY

Plaintiff Donna L filed an application for Title Il disability insurance bene{@dB) on
May 13 2013, alleging disability as @ctober 1 2011. Administrative Record at 589

[hereinafter AR]. The Commissioner deniger application initially and again upon
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reconsiderationd. Ms. L. then requested an administrative hearing, which was held before
administrative law judge (ALMatthew Levinon March 3, 2018d. at 662. The ALJ issued an
opinion onApril 3, 2015, concluding thadls. L. was not disabled within the meaning of the
Social Security Actld. at 659—74. Following this decisioMs. L. requested review by the

Appeals Council. The Appeals Council denied this reqieksat 1.

Ms. L. thensought judicial review in this Court, claiming that the Appeals Council and
the ALJ made several critical errors in their decision to deny her DIB appticiati at 692—93.
In an opinion dated October 27, 2016, this Court granted Ms. L.’s motion, reversing and
remanding the matter for fughproceedingdd. at 709. The Court held thdtd Appeals
Council’s failure to consider the June 2015 opinions of treating primary care phybici
Michael Johnson and treating psychiatrist Dr. Laura Middletamantedaremand|d. at 696.
TheCourtalsofound that substantial evidence did not support the ALJ’s decision to give Dr.
Johnson’s opinions limited weigl&imilarly, the Courteldthat substantial evidence did not
support the ALJ’s credibility assessment of Ms. L. or his RFC determina@andingher
ability to function sociallyld. at 709. Following this decision, the ALJ held a new hearing on

October 3, 2017 and issued another unfavorable decision on November 16d28t1586—606.

Il. PERSONAL AND MEDICALHISTORY

A. Medical History

Ms. L. was born on July 12, 196d. at354. She was 50 years old at the onset of her
disabilities and 53 at her date last insured (Did)at 592. Ms. L. has struggled with mental
health issues for some time and has seen psychiatrist Dr. Laura Middleton rigs digarder

and agoraphobia since 199d. at 304. In addition, Ms. L. has complained of chronic pain to Dr.



Michael Johnson who has acted as her primary care provider since at lea$ll. 281184. She
was found to have Patellofemoral Pain Syndrome in May 2013 and Dr. Johnson diagnosed Ms.

L. with fibromyalgia in January 201H. at 366.

In October 2011, Ms. L. began working as a cashier for the Richmond Mdrlkt266.
She alleges that héisabilities began this same monitth.at 589. Six months later, Ms. L. left
this job due to conflicts with coworkers and because she felt it exacerbated $iealpduiments.
Id. at 267. In October 2012, Ms. L. took a position with the Family Dollatdst this job three

days later because she could not stand for the nine-hour khieis37, 320.

Later that monthMs. L. met with physician assistant Patrick Kearneydormappointment
regardingherjoint pain Id. at 345. X-rays from this visit showed that Ms. L. had bilateral facet
arthrosisn herL4-5 vertebraeand sacralization dierleft L5 transverse procedsl. at 346.
Kearney authorized-rays of Ms. L.’s fegtwhichwere taken eight days lateeveaing mild
degenerative changes in the first metatarsal phalangeal (MTP) joint ofttfumtefnd minimal
degenerative changes in the first MTP joint of the right flobtat 360. Ms. L. also reported
this appointmenthather bilateral knee paibegan in October 2012 after standing for nine hours

while working at the Family Dollatd. at 372.

In November 2012, Dr. Johnson referred MsoLLong Trail Physical' herapyto work
on her bilaterakneepain Id. During her treatment, Physical Therapist Richard Tremblay
diagnosed Ms. L. with osteoarthrosis and made objective findings of “drameateaded
gastroe[nteritis] flexibility and associated gait deviations, slight decreased hamstring strength,
[and moderate levels of LCL laxity.1d. at 373. Despite her physical therapy, Dr. Johnson

noted “severe worsening knee pain” in February 2013.



In May 2013, Dr. Johnson reported that Ms. L.’s anxiety had worsened even with a
higher dose of Zoloftd. at 336. In addition, & stated that Ms. L. had pain in her left gluteal
region, left hip, and left foot and believed that the pain was radiating from her baakftoth
Id. Dr. Johnson conductedphiysical examinatiothatindicated Ms. L.’s spine was straight and
non-tender but her paraspinal muscles were tight and téddéhe examinatiomlso
demonstratethat Ms. L. had a limited range of motidae to her pairid. This same montiDr.
Johnsonreferred Ms. L. to Assmates in Orthopedic Surgety assess her knee pdith. at 365.
Nurse Practitioner Carol Blattspieler examined Ms. LMay 22, 2013, finding tha#ls. L.
suffered from Patellofemoral Pain SyndromNerseBlattspielerstated thaMs. L. “should avoid
stairs, squatting, [and] kneeling and should make necessary changes whilasdtarging a

car if appropriate.id.

In June 2013an MRIfound a tiny central disc protrusiam L4-L5, facet
osteoarthropathy in the lower lumbar spine, and probable degenerative changevat tighe
left hip.Id. at 358. The remainder of the MRI’s findings were unremarkétlat 357-580n
June 27, 2013gesident Joshua Cartévl.D., saw Ms. L.regarding her left hin consultation for
Dr. Johnsonld. at 432.Dr. Carterobservedhat Ms. L. “walks with a hunched forward stance.”
Id. at 433. He also found that Ms. L. exhibited “tenderness to palpation around her iliac cres
with worsening pain as palpation is perfotdhmaoreposteriorlytoward her posterior gluteal
musculature and $$acroiliac]joint.” Id. Dr. Carteropined that “[m]Juch of her problems appear
more muscular tenderness in its origin and . . . may be related to her Sl joint asteeme
etiology.” Id. at 434.0Other results from this exam were normdl.at 433.Dr. Jennifer Lisle

examined Ms. L. with Dr. Carter and agreed with his findifdysat 434.



In September 2013, Dr. Scott Benjamin examined Meedarding her chronic paifd.
at 535.He gated that Ms. L:presents with significant musculoskeletal tightness and
inflexibilities, [and] quite a bit of myofascial pain associated with this.at 537 .He remarked
that Ms. L. had “tenderness throughout the trapezius, rhomboids, thoracic and lumbar
paraspinals’and that “trigger points [were] all notedd. He observed significant tightness in
Ms. L.’s ankles and significant limitations in her ability to lean and flexraektrightwardd.
He also noted that Ms. L. “presents with quite a bit of fear about her ongoing paisi’iaad
that she hoped he would put her on disability that @daydr. Benjamin advised against
disability because he believed it would betbeneficial for her physically and recommended

gradually progressive aquatiased physical theramystead Id.

Ms. L. began aquatic therapy with the RehabGym in October 2013 and continued with
treatment until December 2018. at 449-67. The recoiddicates that sheas seen by
RehabGym around 12 times during this perilddRehabGym’s initial assessment of Ms. L.
states that: “P[atien]t presents on this day with decreased lumbar and hip raragg®of
decreased core and lower extremity strenigtipaired ambulation, generalized tightness, poor
posture, and decreased overall endurdrideat 467. RehabGym’grogress notes for Ms. L.
indicate that she continued to have joint pain degpiysical therapynd reflect her frustration
with the lack of progressd. at 449—-67. In November 2013, Dr. Benjamin wrote a letter to Dr.
Johnson acknowledging the lack of improvemeith Ms. L.’s chronic joint painld. at 506 He
stated that he encouraged Ms. L. to continue with her physical theemdpypted that “while [he]
thinks she has real causes for pain in her bodher. anxiety about her situation certainly can
add to that situation, and she needs to address her pain . . . both from her body and from her

mind.” Id. The following month, Ms. L. met with Dr. Johnson and reported drastically worse
5



activity levels due to her hip and knee p#ih.at 488.She expressed that she “[did not] know

how much was fatigue and how much was pduh.”

In February2014, during a follow-up appointment with Dr. LisMs. L. reportedhat
her pain “certainly had not improvédd. at 422. Ms. Lalsodescribed “occasional tingling and
numbness in her feétld. Dr. Lisle concluded that Ms. L.’s “symptorfwere] mostly
paraspinousind gluteal pain.id. Dr. Lisle’s physical examination of Ms. L. produced reldgve
unremarkable resultid. In this same monttDr. Lisle referredMs. L. to Dr. Robert Hemond
regardng her back pairid. at 440 He noted that Ms. L.’Sback pain isconstant, vacillating in
intensity, [and] exacerbated by standing, sitting, walking and lying dddinat 441 His review
of Ms. L.’s symptoms states that she was positive for back pain and joinihgvaili his
assessment of Ms. teportsthat she suffers from musculoskeletal low back gdirat 441.Dr.
Hemond remarkethat his physical examinatiaf Ms. L. did not show any “signs of nerve root
impingement. Id. at 443. He also reviewed the MRI taken in June 2013 and statédsthiat
has “mild facet arthropathy in the lumbar spine-&t #ut opined thathe “MRI [was] quite

good . . with minimal degenerative change&d!

Dr. Johnson continued to see Ms. L.axegular basis throughout 2014d. at 471-87.
His treatment notes from March 2014 show that he preschitsed.. morphine to combat her
ongoing chronic joint paird. at 484. The following month, Ms. L. reported severe hip pain
even with reducedctivity levek, statingthat she could only work for 15 mingteeforehaving
to stop for 30 minutedd. Dr. Johnson increased Ms. L.’'s Gabapentin prescription in a continued
effort to ease her symptomnid. In May 2014, Ms. L. reported an acute exacerbation of her pain

and stated that she increased her intake of Gabapentin and Riolr@siponseld. at 480.At her



next visit in August 2014, Ms. L. reported napping 4 to 5 hours at a time due to heéd pain.

478.

In September 2014, Dr. Johnson sent Ms. L. to Dr. Thomas Zweber for an EMG and
nerve conduction studyd. at 502. Dr. Zweber’s studies produced normal reddlisit 503 He
found no evidence of a neurotic condition, peripheral neuropathy, lumbar radiculopathy,lor tarsa
tunnel syndromdd. However, he did opine that Ms. L. “may have some element of peripheral
artery disease affecting her ambulation abilagti stated thatsame element of facet syndrome”

is likely causing her chronic paild.

In October 2014, Ms. L. met with Dr. Jonathan Fenton regarding her history of gluteal
pain Id. at 552. Dr. Fenton’s physical examination showed that Ms. L. had: reduced lumbar
flexion; midline spinal tenderness at-b4and L5S1; para facet tenderness at4,3 4-5, L5-S1,
para facet tendernessall sections of her Si joint; gluteal tenderndsp scour on her left side;
anterior hip capsule tenderness; and a positive result dorgignal testingf her left sideL4-
Sllumbarfacets.Id. at 554. Dr. Fenton included extreme fatigue in his review of Ms. L.’s

symptomsld. at 553. He diagnosed Ms. L. with lumbosacral pain and myofasciallgain.

Dr. Johnson then requested that Dr. Carol Talley see Ms. L. to review options for
addressindibromyalgia.ld. at 509. At this appointment in December 20W4, L. expressed an
increasen shoulder pain and reported needing assistance with washing her hair over the past
month.ld. Dr. Talley’s evaluation of Ms. L.’s right shoulder demonstrated significativeaand
passive restrictions in her range of motiwh. Additionally, Dr. Talley’s physical examination
identifiedgeneral tenderness throughaiitmuscles in her extremitielsl. It also showed that

Ms. L. has local areas of “increased tender points in her bilateral uppetitrajeeral deltoid



insertion, bilateral lumbar paraspinals, bilateral medial knees and atéval elbows.Td. at

510.Ms. L. met with Dr. Johnson within weekslodr appointment with Dr. Tallegnd reported

that her pain had worsened to the point of debilitatbrat 471.She stated that she could no
longer do household chores, needed her husband’s assistance to get down the stairs, and had
trouble getting out of bed at timdd. The following month, Dr. Johnsafficially diagnosed

Ms. L. with fibromyalgia,noting that she exhitad 18 out of 18 fibromyalgia tender pointd. at

532.

OnApril 22, 2015, Dr. Narandra Bethina conducted a rheumatological evaluation of Ms.
L. at Dr. Johnson’s reque$tl. at 86. Dr. Bethinaecorded fibromyalgia, other malaj$atigue,
and sleep disturbance as Ms. L.’s diagnoskat 82. Her physical examinations revealed that
Ms. L. hadparaspinal tenderneasthe cervical and lumbar region and multiple symmetrical
tender pointsld. at 89. Dr. Bethina concluded that Ms. L.’s “overall sympt{were]from
Fibromyalgia”and suggested that Ms. L. discuss with Dr. Middleton the possibility of adding

Amltriptyline or Savella to her medicatiorid. at 86.

In November 2016, rheumatologist Dr. Chi Chi Lau began treating Ms. L. for her
fiboromyalgia.Dr. Lau’s physical examinatidiound several abnormalities including: decreased
cervical spingotation, lumbar spine flexion to 80 degrees with discomfletreased bilateral
shoulder rotation to 30 degrees with discomfort, tender lower lumbar and Sl area, teteied bi
trochanteric bursae, bilateral rrfiglet tenderness, and bilateral metatarsal phalangeal tenderness.
Id. at 984. Dr. Lau diagnosed Ms. L. with fibromyalgia and ostbatis in herlumbar spinés
facet joint Id. at 985. He also noted that Ms. L. struggles with generalized anxiety despite her

chronic narcotic usédd.



In April 2017, state agency consultant Timothy Ceslamined Ms. L. at the
Commissioner’s requedd. at 985. Dr. Cook’s physical examination showed that Ms. L. had a
limited range of motion in both of her shoulders and both of her laipst 912. He also elicited
trigger point tenderness with palpation of her baakDr. Cook noted that Ms. L. was able to
perform the fingeto-nose test but observed that her hand shook during thédtest913.
Ultimately, he concluded that the physical exam was “chiefly remarkable for extensivertrigg
point tendeness,. . .weakness in the upper and lower extremities, some restricted range of
motion at the hips bilaterally, . . unsteadiness with performing the squat maneuveinability

to raise on the toes, and unsteadiness in the gaigat 914.

B. Opinion Evidence

Dr. Johnson submitted a Medical Source Statement in Februaryl@0456555—-60He
opined that Ms. L.’smpairments extremely limitekder ability to concentrate and would reduce
herpace in performing workelated activities more tha®%. Id. at 555. He stated that Ms. L.
would need more than ordinary breaks during a workday and coulift wotcarry morethan 10
poundsld. at 555, 557. He wrote that Ms. L. could only stand or walk for less than 2 hours in an
8-hour workday, could only sit for Ifainutes before having to stand and walk around for 15
minutes, and would have to lie down for 4 hours during the course of thelday557-58He
noted thaboth Ms. L.’s uppeand lowerextremities were extremely limited their ability to
push and pull and that she could opgrform manipulative activitiégor less than 1/3 of the
workday.ld. at 558. He indicated that Ms. L.’s medications have side effeatsidversely

affect her ability to perform workelated activities, including sedation and an inability to

1 The Medical Source Statement form defines manipulative activities asnmgalsandling, fingering, and feeling.
Id.
9



concentrate and think clearlg. at 559. Dr. Johnson supported assessmentsy stating that
medical and clinical findings show that Ms. L. suffers from “constant painugt[gnd]
anxiety.”ld. He also noted that Ms. L.’s “symptoms have continually worsened over the last 3

years despite adjusting medical therapies and multiple specialist consultdtdoas560.

Dr. Middleton completed mental healttMedical Source Statement in February 2015.
Id. at 580—-85She stated that Ms. L. has a generalized persistent anxiety accompametbby
tension, autonomic hyperactivity, apprehensive expectation, and vigilance anchgdanat
580. She indicated that Ms. L. has “[a] persistent irrational fear of aisp&ajéct, activity, or
situation which results in a compelling desire to avoid the dreaded object, actistyuation.”
Id. Dr. Middletonemphasizedhat Ms. L. “has adapted her lifestyle to her agoraphobia and has
never since I've known her NOT been severely anxious or agoraphiabiat’582 (capitals in
original). In addition, she opined that Ms. L. has difficulty completing taslkstimely fashion
and that she has marked limitations in activities of daily living, maintaining saaietidning,
and maintaining concentration, persistence, and pawcat 582 Highlighting Ms. L.’s conlicts
with management at the Richmond Market, Dr. Middleton indicated that she would exgect M
L. to have difficulty responding appropriately to coworkers, supervisors, and charegesuitine
work settingld. at 583.She expressed her belief that Msslphysical limitations prevent her
from working and noted that shieas deteriorated in terms of her physical functioning since

2011.”1d. at 585.

Dr. Johnson submitted a supplemental Medical Source Statement on June 5, 2015 that
reported that Ms. L.’symptoms had worsened since his first Medical Source Statelicheatt.

873. He stated that Ms. L.’s general symptoms had intensified and that she now eeqaires

10



in the morning because of her elevated morning stiffness andgéite explainedhat Ms. L.
experiences flareps of her fiboromyalgia symptoms everyday “throughout the day and night”
and indicated that some days the flaps are continuougd. at 873. Dr. Johnson opined: “I

don’t think that [Ms. L.] is currently capable of working. She is disabled even on ‘good” days.
Id. He explained that iMs. L. tries to lift anything over 5 pounds then her muscles fatigue and
hurt.1d. at 874. Similarly, if she stands, walks, or sits for more than 15 minutes, then she
develops worsening pain in her trigger points and has tddekte remarked that if Ms. L.
reaches, handles, fingers, or feels objects repetitively, then she dewatigyps &d pain.ld. He
noted that her medications provide “some limited improvement in her symptoms” but they
impair her ability to think clearly and to concentrdte.at 875He expressed that he “ha[d] no
reason to expect that she could perform even light tasks outside of the home withaangsarffe
exacerbation of her fatigue and pain” when “she can not even compete light tagksvim he
home where she can rest as much as neeltka@t 874. Dr. Johnson stated that he based his
assessmemf Ms. L.’s condtion on over 20 office visits and his review of recommendations

from multiple specialists, including rheumatologists and psychiathistat 877.

Dr. Middleton also submitted a supplemental Medical Source Statement in Jun&l2015.
at 899-902. She agreed with Dr. Johnson, stating that Ms. L.’s conditions had worsened since
February 2019d. Dr. Middleton stated that Ms. L. requires more medication to function and
that she is unable to perform routine household tasks at a rate that was previouslyleasy
Id. at 899-900. She also noted that Ms. L. had “marked agoraphobia” and that she does not leave

the house without her husbamnd. at 900.

11



Dr. Cook completed a Medical Source Statement following his examination of Ms. L. i
April 2017.1d. at 916-21. He remarked that Ms. L. could lift and carry: up to 10 pounds for over
two-thirds of the time; 11 to 20 pounds between one-third and two-thirds of the time; and 21 to
50 pounds up to oniird of the timeld. at 916. He opined that Ms. L. could, without
interruption, sit for six hours, stand for four hours, and walk for four hours of an eight-hour
workday.ld. at 917. He also stated that Ms. L. could reach, handle, finger, feel, and push and

pull for up to one-third of the workdald. at 918.

Psychiatrist Dr. Stuart Gitlow testified as a medical expert at the second h&hratg
626—42.He acknowledged that Ms. L. has an anxiety disorder but criticized her prascript
regimen and suggested that her medications may be the cause of some of henbnhitaéio
627, 632. He felt that Ms. L. had a moderate limitation in her ability to adapt and likety ha
moderate limitation in her social functionirld. at 629. Dr. Gitlow opined that Ms. L. would
require limited interactions with the general public and only occasional ititeradth
coworkersld. at 630. He indicated that Ms. L. would likely require “an extra few weeks in order
to come up to the processing pace and speed that would normally be expected moreldapidly.”
He also stated that the longhe commute, the more anxiety Ms. L. would experience and the
longer her transition period would take. at 631. Ultimately, Dr. Gitlow concluded that Ms. L.

“falls into the anxiety paradigm, but does not meet[] B or C critddadt 629.

[I. THE ALJ'S DECISION

A. Overview of the FiveStep Sequential Evaluation Process

The ALJ applied the five-step sequential process set forth in 20 C.F.R 8§ 404.1520 to
evaluateMs. L.’s disability claim.See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004).

12



The first stepof this processequires the ALJ to determine whether theroant is presently
engaging in “substantial gainful activity20 C.F.R. 88 404.1520(b), 416.920(b) (201i7)he
claimantis not engaging in such activity, thetep two requires the ALJ to determine whether
the claimant has a “seveirapairment.” 20 C.F.R. 88 404.1520(c), 416.920(c). If the ALJ finds
that the claimant has a severe impairmém@nthe third step requires the ALJ to detemmi
whether that impairment “meets or equals” an impairment listed in 20 C.FtRi02aSubpart

P, Appendix 1 (“the Listings”). 88 404.1520(d), 416.920(d). The claimant is presumptively
disabled if his or her impairment meets or equals a listed impairfremaris v. Heckler 728

F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ must proceed to the fourth step.
The ALJbegins this step bgeterminng the claimant’s residual functional capacity (RF&)
individual's RFC equals that persomibility to perform physical and mental work activities on a
sustained basisedpite limitations from an impairmert0 C.F.R. 88 404.1520(e),
404.1545(a)(1), 416.920(e), 416.945(a)(1). To make RFC determinations, ALJs must consider all
of the claimant’s impairmentsincluding those that are not severe—and must base their findings
on all the relevant medical and other evidence in the record. 20 C.F.R. 88 404.1520(e),
404.1545(a)(1), 416.920(e), 416.945(a){[M)en, the fourth step requires ALJs to consider
whether the claimant’s RFC precludes the pertoroe of his or her past relevant work. 20
C.F.R. 88 404.1520(f), 416.920(f). Finally, at the fifth step, the ALJ determines whether the
claimant can do “any other work.” 20 C.F.R. 88 404.1520(g), 416.920(g).

Claimantsbear the burden of provirteir case at steps one through fddwtts 388 F.3d
at 383. A step five there is a “limited burden shift to the Commissioneptéwide evidence

demonstrating that other woekists in significant numbers in the national rmmythatthe
13



claimant can perfornPoupore v. Astrueb66 F.3d 303, 306 (2d Cir. 2009) (clarifying that the
burden shift to the Commissioner at step five is limited, and the Commissioner “needwvnd¢ pr
additional evidence of the claimant’s [RFC]").

B. The ALJ’'s Analysis oMs. L.'s Case

In this case, the ALJ found at step one that Ms. L. had worked since the allegedydisabil
onset date oDctober 12011, but that Brwork activity did notrise to the level of substantial
gainful activity.ld. at592. Then, at step two, the ALJ determined that Msuffered from “the
following severe impairmentsn anxiety disorder, fiboromyalgia and patellofemoral arthtitis
Id. Additionally, he ALJconcluded that Ms. .Is degenerative disc disease did not qualify as
severebut stated that he considered the condition when determining.ld®féesidual

Functioning Capacityld.

At step three, the ALJ found that none of Ms. L.’s impairments, alone or in combination,
met or medically equaled a listed impairmedt.In making this determination, the ALJ
consdered whether Ms. L.’s patellofemoral arthritis met or equaled the crifdr&iirng 1.02
(major dysfunction of a joint due to any causeé)He found that it did not because the record
showsthat the claimant is able to ambulate effectivedyThe ALJ also considereds. L.’s
fibromyalgia in the context of listing 14.06 (undifferentiated and mixed connecisueeti
disease)ld. at 593. He found that her fibromyalgia did not meet or medically equal this listing
because Ms. L. “does not have at lda&t of the constitutional symptoms or signs, defined as
severe fatigue, fever, malaise, or involuntary weight loss, nor does she have a nvatkefd le

limitation in daily activities, social functioning, or concentration, permscdeand paceld.

14



TheALJ alsoconsidered “paragraph B” criteria@assess Ms. L.’s anxiety disordgt. In
doing so, the ALdletermined whether 8 L.’'s mental impairments resulted in one extreme or
two marked limitations inér ability to: 1) understand, remember, or apply information; 2)
interact with others; 3) concentrate, persist, or maintain pace; or 4) adapaaagenerself. 1d.
The ALJ found that Ms. Lhad no limitation in ér ability to understand, remember, and gppl
informationand in her ability to concentrate, persist, and maintain jchdde determined that
Ms. L. had a moderate limitation in her ability to interact with othesinher ability to adapt
andmanage herselfd. at 593—-94. The ALJ concluded thfb]ecause the claimant’s mental
impairment did not cause at least two ‘marked’ limitations or one ‘extreme’ limitation, the

‘paragraph B’ criteria were not satisfiedd. at 594.

During this @sessmenthe ALJ noted that Ms. L.’s treating psychiatrist Dr. Middleton
opined that Ms. L. had marked limitations in daily activities, maiirigisocial functioning, and
maintaining concentration, persistence, and pacéle also acknowledged that Ms. L.’s treating
physicianDr. Johnson similarlppined that Ms. L. had extreme limitations in daily activities,
maintaining social functioning, and maintaining concentration, persistence, anttpat594—
95. Howeverthe ALJattributed little weighto these opinions, citing state agency consuant

Gitlow’s testimony as support for his conclusiolas.at 595.

The ALJ then determined Mr.’k residual functional capacitin makingthis
determination, the ALJ followed a twsiep process to assess.NL.’s alleged symptom#d.
First, theALJ determined whether Ms. L. had an underlying medically determinable

impairment that could reasonably be expected to prodecsymptomsld. Second, the ALJ

2To be medically determinable, an impairment must be able to be shown by yeaticaptable clinical or
laboratory diagnostic techniques. 20 C.F.R. § 404.1529(b).
15



“evaluate[d] the intensity, persistence, and limiting effects «f.[M’'s] symptoms to deterlime

the extent to which they limit"dr ability to perform workrelated activitiesld. Ms. L claimed

to suffer from numerous symptoms that she linked to both her mental and physicahiempsir
Id. at 596. She testified that, because of these symptsh&sis unable to manage the demands
of work on a regular and full time basi$d’ The ALJconcludedhat Ms. L. does have
“medically determinable impairmerjthaf could reasonablipe expected to produce the above
allegedsymptoms.”ld. However, the ALJound thatthe objective evidence in the record did not

support reducing Ms. L.’s RFC to the extent alleged.

Instead, the ALdeterminedhatMs. L.’s RFC allows ler to work atmediumexertional
levels with multipldimitations.ld. at595.First, Ms. L. can “sit for 6 hours, stand for 5 hours,
and walk for 5 hours in an 8-hour workdald” Second, sh&an occasionally reach overhead
and occasionally push and pull bilaterallid” Third, Ms. L. “should avoid work requiring
laddersclimbing stais, and unprotected heights, hazards, and balandthdg-burth, shécan
occasionally stoop, kneel, crouch, and cravd.”Fifth, Ms. L. “should have only limited social
interaction with the general public, meaning that she should avaidistdd. Sixth, $e
“should have occasional interaction with coworkers and supervisors, defined as waikgequi
no tandem tasks eeam work’ 1d. Finally, the ALJ stated that Ms. L. “will require supportive
supervision at a new job over the first few weeks, but would be within the acceptataledese

for new employees.Id.

At step four, the ALJ determined that Ms'SLRFCprevents her from performirnuast
relevant workld. at604. Moving to step fivehe ALJassessel¥ls. L.’s age, education, work

experience, and residual functional capacity and concluded that there werelzgtbat exist in

16



significant numbers in the national economy that Ms. L. could perforrat 605-06The ALJ
consulted the vocational expert in coming to this conclusiblhe vocational expert testified
thatMs. L. could perform the requirements of representative occupations such asheispa
sorter, and checkeld. at 605. These occupations comdul present an estimaté8,000 jobs in

the national economyd.

STANDARD OF REVIEW

In considering a Commissioner’s disability decision, tbar€C“review[s] the
administrative recorde novato determine whether there is substantial evidence supporting
the . . . decision and whether the Commissioner applied the correct legal stakdaitadio v.
Apfel 276 F.3d 103, 108 (2d Cir. 2002) (citiBaw v. Chater221 F.3d 126, 131 (2d Cir.
2000); see42 U.S.C. § 405(gpubstantial evidence fsnore than a mere scintilléé means
such relevant evidence as a reasonable mind might accept as adequate to supportaconclus
Richardson v. Peralegl02 U.S. 389, 401 (1971pupore 566 F.3d at 305In its deliberations,
a court should bear in mind that the Social Security Act is “a remedial statute twadéy/br

construed and liberally appliedDousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

DISCUSSION

. THE ALJERRED BY ATTRIBUTINGLITTLE WEIGHT TO DR. JOHNSON'S
OPINIONS

Ms. L. claims that the ALJ erred by affording her treating physiciad@hnson’s
opinion little weight.Under the SSA’s treating physician rule, tteating source’s opinion on the
nature and severity of a claimant’s condition is entitled to ‘controlling weiigihtis: [1] ‘well-
supported by medically acceptable clinical and laboratory diagnostic techait{@$ not
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inconsistent with the other substantial evidence in [the] recaidéeénYounger v. Barnhast

335 F.3d 99, 106 (2d Cir. 2003); 20 C.F.R. § 404.1527(d)(2).

If a treating source’s opinion does not receive controlling weight, then thehuld
consider the following factors to @emine what weight to give the opinidit) the length of the
treatment relationship and frequency of examination; (2) the nature and extentreitment
relationship; (3) whether the opinions are supported by relevant medical eviderpanaton;

(4) whether the opinions are consistent with the record as a whole; (5) the spismmeabf?the
treating source with respect to the condition being treated; and (6) any ctbes fhat may be
significant. 20 C.F.R. 88 404.1527(c)(2), 416.927(ck8&);also Halloran v. Barnhas362 F.3d

28, 32 (2d Cir. 2004). ALJs do not have to recite each factor in their decisions, but they must
“always give good reasons” for the weight they assign to a treatingesoopinion.SeeSchaal

v. Apfe] 134 F.3d 496, 505 (2d Cir.19980 C.F.R. §§ 404.1527(c)(2), 416.927(c)(2). Failure to

do so is groundfr remandHalloran, 362 F.3d at 33.

In this case, the ALJ attributed “little weight” tike opinions ofMs. L.’s treating primary
care physician Dr. Johnson. AR at 6Btighlighting the dearth of “clinical examinations
documenting deficits consistent with the limitations [Dr. Johnson] identiftad,ALJ found that
Dr. Johnson lacked objective evidence supporting his opitdohle assertedhat Dr. Johnson’s
treatment note¥ail to document . . anatomical and physiological abnormalities on clinical
examination andcriticized hisreliance‘upon [Ms. L.’s] own description of symptoms and the

impact they have upon her functionintld. In addition, the ALJ claimed that Dr. Johnson’s

3 The ALJ claimed that Dr. Johnsomaiance on Ms. L.’s reports to form haginion contravened 20 C.F.R. §
404.1513 and POMS DI 24501.020. These rules and regulations require tivataties be identified by
medically acceptable clinical and laboratory diagnostic techniques. @©lliibgly, he neglected to include SIR
2p—the Social Security rule that specifically guides how ALJ’'s should ewsfilmbmyalgia claims.
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opinion “is not well supported by or consistent with his own treatment notes or the medical
evidence of record.ld. Not only are these findings unsupported by substantial evidence, they
largelyconflict with this Courts previous holding. Thus, the ALJ erred in affording Dr.

Johnson’s opinion little weight

As this Court previously explained, tA¢&J’s insistencehatDr. Johnson provide
objective evidencesgardingMs. L.’s fibromyalgia suggests thiaé misunderstoodhe nature of
the diseasdd. at 698.He “effecively requited ‘objective’ evidence for a disease that eludes
such measurementGreenYoungey 335 F.3cat 108. Evaluating whether a patient exhibits
trigger pointtendernesss “the primary diagnostic technique for fiboromyalgia” and provides the
only objective signs of the diseasé. at 108n. 4;Johnson v. Astru&97 F.3d 409, 412 (1st Cir.
2009).Because “[t]here is no objective tests which can conclusively confirm iffifatgia],” it
must be diagnosed based largely on a claimant’s subjective comPagdton v. Sec. of Health
and Human Servs854 F.2d 815, 818 (6th Cir. 1988¢esmlsoGreenYounger 335 F.3d at 107
(“[A] patient’s report of complaints, or history, is an essential diagnasti¢ tor fiboromyalgia
claims);see als®&SR 122p, No. SSA-2011-0021, 2012 WL 3104869, at *3 (July 25, 2012)
(stating that “[a] history of widespread pain” and “[a]t least 11 tender pomphysical
examination” are the two criteria uk® evaluate fibromyalgia claims). Thus, “a treating
physician’s reliance on such complaints ‘hardly undermines his opinion as to jdre’pht

functional limitations.””Johnson597 F.3d at 412 (quotingreenYounger 335 F.3d at 107).

Concerning Ms. L.’s physical limitationBr. Johnson opined that she could stand or
walk for less than 2 hours in an 8-hour workday, could sit for 15 minutes before having to stand

and walk around for 15 minutes, and would have to lie down for 4 hours during the course of the
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day.ld. at 557-58. He noted that both Ms. L.’s upper and l@xgemities were extremely
limited in their ability to push and pull and that she could only perform manipulativéias
for less than 1/3 of the workdayl. at 558. He also remarked that Ms. L. suffers from constant

pain and fatigueld. at 559.

Contrary to the ALJ’s claim®r. Johnson supported this assessment nvédically
acceptable clinical techniguasarshalling th@nly objective evidence available to assess a
patient’s claims of fibromyalgiadde performed a physical examinatiohMs. L.thatrevealed
tenderness in 18 out of 18 trigger points.at 532. Based atfis evaluationPr. Johnson
diagnosed Ms. L. with fibromyalgia, stating that she “clearly fit thisrbags and is clearly
debilitaid.” Id. Moreover, Dr. Johnson referred Ms. L. to two rheumatologists, both of whom
confirmed Dr. Johnson’s findingdterconducting theiown physical examinationsd. at 86,

985.

Not only dd Dr. Johnson ground his opinion on the only objective signs of fibromyalgia,
he basedt on observations made during his years-long treatment relationship with Bis. L.
Johnson had over 20 office visits with Ms. L. amgltreatment notesxtensivelydocumenher
long history of widespread chronic paBeed. at 333, 336, 340, 342, 471, 473, 475, 478, 480,
482, 484, 486, 488, 491. In addition, Dr. Johnson consulted and reviewed the recommendations
of multiple physical therapy facilities, numerous specialists, and Ms. edfinig psychiatrist
Dr. Middleton.Id. at 877 His treatment notes illustrate that despiteeting with specialists and
participatng in thesghysical therapyprograns, Ms. L. continued to suffer from chronic pain
and that her symptoms worsened within the relevant time p&esil. at 700 (“The record

indicates that [Ms. L.’s] symptoms worsened during the relevant period, desgier
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attendance at physical therapy sessions, chiropractic and acupuncture teaquentherapy
sessions, and appointments with specialists.”). Most importantly, Dr. Johnson’s notes
demonstratéhe limiting effectdMis. L.’s pain has had on her ability to functidd. at 342
(explaining that a-$our work shift caused so much pain she couldstaotd for a week)d. at
471 (describing her pain as debilitating, stating that it precludes her fromhimisghold
chores, that her husband needs to help her down the atairthat it makes it difficult for her to
get out of bed)id. at 478 (stating that her pain forced her to nap 4-5 hours aidag)482
(reporting that she can only work for 15 minutes before having to stop for 30 mimndites)86
(finding that Ms. L.’s “hip pain [is] still severe” and that she “caréinst for any considerable

length of time” or “sit for any length of time without moving.”).

These findings show that Dr. Johnsppropriately evaluated Ms. L.’s fibromyalgia and
that his assessment is supported by and consistent with his treatment noteairtée tit only
objective evidence of Ms. L.’s symptoragailableand had his findings corroborated by two
rheumatologists. He also based his opinions on Ms. L.’s reports about the linfitictg ef her
symptoms Despite the ALJ’s criticisngonsidering a patient’s reports of symptoms and their
limiting effects arenot only acceptabldaut essential in fiboromyalgia claims. 0$) the ALJ’s
arguments do not constitute good reasons to discount the weight given to Dr. Johnson’s opinions

because he demanded objective evidence that exceeds current medical capabilities.

The ALJ’s claim that Dr. Johnson’s opinion is not supportetheynedical evidence of
record floundes for similarreasons. In his review of the record, the ALJ largely tites
discrepancyetween Ms. L.’'s complaints of pain and the relatively normal results of hacghys

examinatios. Id. at597-99. However, as the Second Circuit has recognized, “[i]n stark contrast
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to the unremitting pain of which fibro[myalgia] patients complain, physicahexations will
usually yield normal resuksa full range of motion, no joint swelling, as well asmat muscle
strength and neurological reaction&feenYounger 335 F.3d at 108 (quotirigsa v. Sec. of the
Dep't of Health and Human Sery940 F.2d 40, 45 (2d Cir. 1991)). Thus, the relatively
unremarkable results of other physicians’ examinations do not contradict Dr. Jehmiomon.
Rather, they are expected for patients with fibromyalfjas, these results do not warrant

reducing the weight given to Dr. Johnson’s opinions.

Viewed properlythe medical evidence of recosdpports Dr. Johnson’s opinions
regarding the nature and severity af.NL.’s fibromyalgia. As this Court found in its previous
opinion,“the vast majority oMs. L.’s medical providers do not appear to doubt that she
experiencepain.” AR at 703.For example, @noted above, two rheumatologists confirrbed
Johnson'’s fibromyalgia diagnosis and the record is replete with Ms. L.’s amtgpbf chronic
pain Id. at 86, 985. MoreoveDr. Benjaminelicitedtrigger pointtendernessluring examination
andstated irhis letter to Dr. Johnson, “I think she has real causes for pain in her edt”
550. Dr. Talley noted “general tenderness to pressure through all muscles in'§Ms. L.
extremities” and “local area[s] of increased tender points in her bilateral ugpetzitrbilateral
deltoid insertion, bilateral lumbar paraspinals, bilateral medial knees andlaieledrelbows.”
Id. at 510.RehabGynfound that Ms. L. continued to have joint pain despite physical theicpy.

at 449-67.

Most importantly, the opinions dfs. L.’s treating psychiatrid€dr. Middleton support
Dr. Johnson’s assessmergeed. at 304, 567, 580—8%ike Dr. Johnson, Dr. Middleton

extensively documented the effects fibromyalgiatres onMs. L.’s ability to functionin her
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treatment notesSeed. at 72—73 (stating that Ms. L. is limited by pain and that she cannot
perform household choresdi. at 570 (“[Ms. L.] continues to deal with her multiple painsd);

at 574 (“she continues to have a lot of problems with pain in her shoulder, back, hips, knees, and
feet.”);id. at 576 (fMs. L.] is clearly in more pain today. She is squirming in hat.sghe states
that pain limits her life.”)jd. at 579 (“[Ms. L.] woke up crying from pain”)¢. at 585 (opining

that Ms. L.’s physical limitations prevent her from working and noting that hesigai

functioning has deteriorated since 201id);at 909 ¢tatingthat Ms. L.’s “physical deterioration
over the past few years has been quite marked” and that she is “NOT the nraditygmzi”)
(capitals in original)Viewing the record in its entirety shows that substantial evidence does
not suppa theALJ's finding that Dr. Johnson’s opiniomas inconsistent witthe medical
evidence of recordrhus, the ALJ erred in reducing the weight given to Dr. Johnson’s opinions

based on this reasoning.

The only evidence that directly contradistsne ofDr. Johnson’s opinionsf Ms. L.’s
physical limitations comes from the Commissioner’s consultant examiner Dr. Bodkook
reached different conclusions than Dr. Johnson over Ms. L.’s ability to sit, stdkdanghlift
and carry itemdd. at 916—17. He found tha¥ls. L’s conditions created less limitat®for her
in these categories than Dr. JohnddnThat said his opinion does support Dr. Johnson in some
respects. For example, Dr. Costiatal that the “[p]hysical exam [wa]s chiefly remarkabde f
extensive trigger point tenderness and weakness in the upper and lower exstfdohia¢€914.
In addition, Dr. Cook agreed wifbr. Johnson regarding Ms. L.’s ability to perform
manipulative activitiesfinding thatshe could only reach, handle, finger, and feel for up to 1/3 of
the workdayld. at 918. The Court notes, as in did in the previous opinion, that generally “where

there are conflicting opinions between treating and consulting sourcespniselting
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physician’s opinions or report should be given limited weighitd” at 704 (quotingCruz v.

Sullivan 912 F.2d 8, 13 (2d Cir. 1990pee als®0 C.F.R. § 404.1527(c)(Ihlowever, the

Court does not need to reach a conclusion as to wheesiegle consultant eraner’s opinion
presents sufficient evidence to obviatairolling weight to Dr. Johnson’s opinionss

explained more fully below, the limitations that Dr. Cook and Dr. Johnson agreed on show that

Ms. L.is disabled within the meaning of the Social Security Act.

II.  MS.L’SABILITY TO PERFORMMANIPULATIVE ACTIVITIES

The record demonstrates that Ms. L. is disabled due to her limited abilitsfdonpe
manipulative activities. Manipulative activities incluskaching, handling, fingering, and
feeling At the second hearing, the vocational expert testified that if Ms. L. could only
occasionally reach, handle, finger, or feel, then she would not be able to perform any of the
representative occupations. AR 6685. Here, a limitation that allows for “occasional” activity
means that the claimant can perform that activity for 1/3rd of the workdagsofTlee record

shows thaiMs. L.’s limitations allow her t@nly occasionally perform manipulative activities.

In his February 2015 opinion, Dr. Johnson stated that Ms. L.’s physical conditions
limited her to performing manipulative activities for less than 1/3rd of the workdlaat 558.
Dr. Johnson elaborated on this finding in his June 2015 opinion, stating that “if [Ms. L.]geache
handles, fingers, or feels objects she is working with on a repetitive basishéheéevelops
fatigue and pain.id. at 874. As shown above, the ALJ erred in affording Dr. Johnson’s opinion
little weight. If the ALJ attributed the proper weight to Dr. Johnson, then his opinviesed
together with the vocational expert’s testimenayould provide strongvidencehat Ms. L. is

disabled because of ha@mited ability to perform manipulative activities.
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In addition, the opinion ahe Commissioner’s consultative examiber Cook confirms
this conclusion. Following a physical examination of Ms. L., Dr. Cook found that bo#r of
shoulders had a reduced range of motidnat 912. The normal range of motion for shoulder
flexion and abduction is 150 degreks.Dr. Cook found that the range of motion fds. L.’s
shoulders wsrestricted tod0degres. Id. He also found that Ms. L. had reduced motor strength
in all major muscle groups in her upper extremities, marking her deltoid, bicepsiceps
strength a ®n a scale t&. Id. at 913. Following this physical examination, Dr. Calgtermined
thatMs. L. could only reach, handle, finger, and feel for up to 1/3rd of the workdlagt 918.

Dr. Cooklisted“trigger point tenderness and weakness in the upper and lower extréasties

support for this assessmelat.

The ALJ afforded this section of Dr. Cook’s opinion little weight and gave thendara
of his opinion great weightd. at 603The ALJ stated that “Dr. Cook’s assessment of the
claimant’s ability to engage in manipulative activities is not consistent with eithewhis o
evaluation or the remainder of the treatment nbtedsHe assertethat Dr. Cook “did not
identify any abnormalities or deficits of the hands or fingers” and claimed{tlmere is no
other objective examination in the record documenting any abnormalities atsdafihe hands

and fingers.d.

The ALJ erred in his decision to attribute Dr. Cook’s opinitile lweight.Id. To start,
the ALJ failed to provide any medical opinion supporting his claim that Dr. Cook’s opinion was
not consistent with his evaluation. In fact, the record contains no medical opinion skioating
Dr. Cook’s evaluation should have produced different results if Ms. L. was limited to only

occasionally performing manipulative activities. Thilg ALJ impermissibly substituted his
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own analysis of raw medical data for that of a trained physiSieeBalsamo v. Chaterl42

F.3d 75, 81 (2d Cir. 1998) (quotimdcBrayer v. Sec. of Health and Human Serv2 F.2d 795,
799 (2d Cir. 1983))[(t is wellsettled that the ALJ cannot arbitrarily substitute his own
judgment for competent mediagpinion. . . . [W]hile an [ALJ] is free to resolve issues of
credibility as to lay testimony or to choose between properly submitted mediciaingpine is

not free to set his own expertise against that of a physician.

In addition, the ALJ stated that “Dr. Cook did not identify abyormalitiesof the
hands; he only documented the claimant’s subjective compldidigt 603. He continued:
“There is no other objective examination in the record documenting any abnosralitieficits
of the hands and fingerdd. These findings do not support reducing the weight given to Dr.
Cook’s opinion for two reasons. Firdtetabilityto perform manipulative activities, particularly
reaching and handling, can be limited by more than abnormalities in thedrdimigers.
Namely, disabilities in a person’s shouldarsl arms can prevent them frgerforming
manipulative activitiesDr. Cook’s physical examination produced evidence of a restricted range
of motion in both Ms. L.’s shoulders and weakness in the major muscle groups of beth
arms.Moreover, Dr. Talley's assessment of Ms. L. lends additional support to Dr. Cook’s
findings regarding Ms. L.’s shouldetd. at 510 (“Right shouler evaluation with significant
active and passive range of motion restrictions: abduction 60, external rotation )] inte

rotation zero.”).

Second, the ALJ again cadl for objective evidencef a disease that eludes such
measurementand criticizel the consideration of Ms. L.’s complainis illustrated above, the

only objective signs of fiboromyalg@retrigger point tendernesand a claimant’s reports of

26



symptoms isan essential tool favaluatingthis diseaseDr. Cook specifically stated that he
based his opinion regarding Ms. L.’s ability to perform manipulative activitiesriggér point
tenderness Id. at 918. He further supported his statementibigg his findings of'weakness in
the upper and lower extremitiedd. Thus, the ALJ erred in attributindtle weight to this
section of Dr. Cook’s opiniohecause the ALJ impermissibly substituted his meglicijement

for that of a physicids and called for objective evident®at is impossible to obtain

The fact that Ms. L.’s longime treating physician and the Commissioner’s own
consultant examiner reached the same conclusion concéeriagility to perform manipulative
activities presnts cogent evidence of her condition. Moreover, the record contains no other
medical provider’s opinion that refutes Dr. Johnson’s and Dr. Cook’s opirRatiser it
contains ample findings that supportittessessment$n addition, the vocational exyte
specifically testified that Ms. L. would not be able to perform any of theseptative
occupations if she was limited to occasionally performing manipulative activities, the
record leads to only one conclusion—Ms. L. is disabled within the ingpahthe Social
Security Act and entitled tthebenefits thereofSchaal v. Apfell34 F.3d 496, 504 (2d Cir.
1998) (“Where application of the correct legal standard could lead to only one conclii&on, [
Court] need not remand.”3ge also Butts v. Barnha88 F.3d 377, 385 (2d Cir. 2004)
(“[W]here this Court has had no apparent basis to conclude that a more completengbor
support the Commissioner’s decision, we have opted simply to remand for a cacotati

benefits.”).

To beclear, the record contains evidence of a variety of impairments effectiegtham

just Ms. L.’s ability to perform manipulative activities that could lead the Cotligsame
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conclusionMs. L.’swidespread crippling pain pidesher from accomplishg basiclife

tasks much less woriikg full time. Ms. L.’s anxiety and agoraphobia drastically limit her ability
to function normally, illustrated by the fact that she rarely leaves the hatlsritvher husband
there as support. In addition, Ms. L. requires a significant amount of medication tesdaeire
symptomswhich causeside effects that limit her ability to work on a ftillne basis.However,

the Court declines to decide on these issues because the medical and opinion evideticg reg
Ms. L.’s limited ability to perform manipulative activities dissipates all doubt that.Ms
disabled The record is sufficiently clear on this point alone to render remanding for further

proceedings unnecessary.

CONCLUSION

For the foregoing reasons, Plaintiff's motion teeeseis granted, the Commissioner’s
motion to affirm isdenied, and the case remanded for a calculation of benefits.

DATED at Burlington, in the District of Vermont, this'?@ay of October, 2019.

/s/ William K. Sessions lll
William K. Sessions Il
District Court Judge
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