
 

 

Exhibit 27 – Part 3 
 

Examples of Applications Delayed by Examiner Failure to Follow PTO’s 
Procedural Rules 

 
 
The examiner refused to enter an appeal brief.   The regulation at issue, 37 C.F.R. § 41.67(c)(ix) 
only requires that if an appeal brief relies on evidence, then “any evidence submitted … or relied 
upon by appellant in the appeal” must appear in an evidence appendix.  The rule is silent on any 
requirement when no evidence is relied on. 
 
The appeal brief was bounced by the examiner because the “evidence appendix” was presented 
on a separate sheet with the words “No evidence is relied upon in this Appeal Brief.”  The 
examiner insisted that the correct words were “None.” 
 
 
 
A second example is an appeal brief bounced because the brief included headings for sub-
sections, for individual arguments, within the headings discussing separately patentable claims.  
37 C.F.R. § 41.67, the appeal brief rule, does not specify any requirement relating to headings.  
The examiner simply made up a new requirement out of thin air. 
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