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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

SUHAIL NAJIM ABDULLAH )
AL SHIMARI, et al.,

Plaintiffs, Casélo. 1:08-CV-00827-GBL-JFA
V.

CACI INTERNATIONAL INC, et al.,

Defendants.

N e O~ L —

OPPOSITION OF DEFENDANTS CACI INTERNATIONAL INC
AND CACI PREMIER TECHNOLOGY, INC., TO PLAINTIFFS’
MOTION TO STRIKE THE CACI DE FENDANTS’ NOTICE OF APPEAL

INTRODUCTION

By asking this Court to strike the CACI f2adants’ Notice of Appeal, Plaintiffs’ motion
takes the absurd position thhts Courthas the power to decidg@pellate courjurisdiction,i.e.,
whether the CACI Defendants have an appealrigit to the FourthCircuit. Plaintiffs’
perfunctory memorandum of law, however, does identify any principle by which district
courts can strike notices of appeal of right, or a single instance in the history of the Republic
where a district court has claimed a power todethe scope of its reawing court’'s mandatory
appellate jurisdiction. Indeed,ig black-letter law that the casrof appeals are empowered to
decide their own jurisdictionna that district courts have role in that process.

Moreover, an appeal challenging a distriait® denial of immunity confers jurisdiction
on the court of appeals and diveste district court of jurisdion over the action. The CACI

Defendants have appealed from theu@s March 18, 2009 Memorandum Order (the
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“Memorandum Order”), and the CAQlefendants’ appeal is nodocketed in the Fourth Circuit
as No. 09-1335. As a result, the Courtslnet have jurisdiction over this action.

Finally, while it is surely not for this Couto decide for the Fourth Circuit whether
appellate jurisdiction exists with respect te t8ACI Defendants’ appeathis Court could not
grant Plaintiffs’ motion in any event because tGACI Defendants’ interlocutory appeal is
entirely proper. Plaintiffs’ sole argument -aththe appeal should sismissed because the
Memorandum Order “is not a final judgment oe therits” — ignores settled law holding that a
denial of immunity is immediatglappealable under the collateradler doctrine. For all of these
reasons, the Court should deny Plaintiffs’ motion.

Il. ANALYSIS

A. This Court Lacks the Power to Decide the Scope of the Fourth Circuit’s
Mandatory Appellate Jurisdiction

The CACI Defendants have filed a Notiecd Appeal of right from the Court's
Memorandum Order, an order that, among othiag) held that the CACI Defendants were not
entitled to dismissal of the Amended Compldiased on their immunity from suit. In asking
that the Court strike the CA@efendants’ Notice of Appeal, Pidiffs’ motion essentially asks
this Court to decide whether arterlocutory appeal of rights existis the Fourth Circuit, and to
be the final arbiter as to whner the Court's Memorandum Orderay be appealed. Plaintiffs,
however, are wrong on the law.

In Camby v. Davis718 F.2d 198, 199 (4th Cir. 1988), thaiptiff appealed the district
court's order adopting the magistrate judgeéxommendation that summary judgment be
entered in favor of the defendants. Concludihgt the plaintiff's failure to object to the
magistrate judge’s report waiveahy right to appal the entry of summajudgment, the district

court issued an order dismissinge tplaintiff's notice of appeal.ld. at 200 n.2. On appeal,



however, the Fourth Circuit held that thestdct court's order purporting to dismiss the
plaintiff's notice of appeal wawithout legal effect, as the digtt court had no power to take
such action:*The district court entered an order disissing the notice of appeal. This it was
without jurisdiction to do.” Id. (emphasis added).

The Sixth Circuit came to the same conclusio®ickerson v. McClellan37 F.3d 251,
252 (6th Cir. 1994), holding that district courgk jurisdiction to dismiss notices of appeals
from their decisions:

After the defendant officers had perfected their appeal [from a
denial of qualified immunity], ta plaintiffs move the district
court to certify the appeal as frivals and to proceed with the trial.
The district court issued an opam in which it certified the appeal
as frivolous. Therein, the districiourt directed the defendants’
notice of appeal to be dismissedn so doing, the district court
exceeded its authority, and thigesmpted ‘dismissal’ in no way
affects our jurisdiction in this appeallhe denial of a motion for
summary judgment on grounds of qualified immunity is an
appealable order. . . . we findo authority that would permit a
district court to dismiss a nate of appeal from such an ordem

fact, the district courts have rainisterial duty to forward to the
proper court of appeals any notioé appeal which is filed. A
proper notice of appeal divests ttistrict court of jurisdiction and
transfers jurisdiction to the court of appealdhis court must
determine its own jurisdiction and is bound to do so in every
instance. It follows that the degdn to dismiss notice of appeal
rests with this courtyot the district court

Id. (emphasis added). Indeed, deading commentator has explained:

The district court has no power umday statute or rule to prevent

or void the timely filing of a notice of appeal in any case in which
an appeal as of right is assured@he district couris required to
honor a notice of appeal and to sanit the file of its proceedings

to the court of appeals. Any obj@m to the form or timeliness of

the notice of appeal should normally be made by a motion to
dismiss the appeal, addressed to the court of appeals, in execution
of its jurisdiction that attagd upon the filing of the notice.

16A Charles A. Wright, et alFederal Practice & Procedur& 3949.1, at 48-49 (4th ed. 2008)

(footnote omitted).



As these authorities make clear, any attempt by Plaintiffs to assert that the CACI
Defendants have no appeal as of right froe Memorandum Order must be addressed not to
this Court, but to the U.S. Cduof Appeals for the Fourth Circuit. That principle, in and of
itself, is sufficient to requé denial of Plaintiffs’ motion.

B. The CACI Defendants’ Appeal Has Divestd the Court of Jurisdiction Over
Plaintiffs’ Lawsuit

A related reason why this Court is the wrong vefarePlaintiffs to assert that the CACI
Defendants lack an appeal as of right iattthe CACI Defendants’ Notice of Appeal has
divested this Court of jisdiction over this actionSeeMarrese v. A. Academy of Orthopaedic
Surgeons 470 U.S. 373, 378-79 (1985) (“In generéling of a notice of appeal confers
jurisdiction on the court of appeahnd divests the district cowt control over those aspects of
the case involved in the appeal Griggs v. Provident Consumer Discount C469 U.S. 56, 58
(1982) (“Even before 1979, it was generally understbatl a federal district court and a federal
court of appeals should not attempt to asseiddiction over a case simultaneously. The filing
of a notice of appeal is an event of jurisdiotl significance — it confers jurisdiction on the court
of appeals and divests the distrcourt of its control over thesaspects of the case involved in
the appeal.”)Dixon v. Edwards290 F.3d 699, 709 n.14 (4th C2002) (explaining that timely
filing of notice of appeal confers jurisdiction on the court of appaat divests the district court
of its control over those aspects of the case involved in the appedéld States v. Christy3
F.3d 765, 767 (4th Cir.1993) (sambpited States v. Ball734 F.2d 965, 965 n.1 (4th Cir.1984)
(same)yvacated on other groundd70 U.S. 856, 105 S.Ct. 1668, 84 L.Ed.2d 740 (198bited
States v. Perate/19 F.2d 706, 711 (4th Cir. 1983) (same).

When, as here, a defendant appeals from a dein@al assertion ammunity, the district

court is divested of jurisdiction over the casat@entirety, with onlythe possible exception of



collateral matters that do not requihe defendant to participatetimal or pretriallitigation. As
myriad cases recognize, onlycbua divestiture of jurisdiain protects the rights created by
immunity. As the Fifth Circuit explained:

As an initial matter, we agree that . . . filing of the interlocutory
appeal on the immunity issue vdsted the district court of
jurisdiction to proceed . . . A number of other circuits have
addressed the precise issue on déipgeal and have uniformly held
that the filing of a non-frivoloushotice of interlocutory appeal
following a district court’'s deml of a defendant's immunity
defense divests the district cooftjurisdiction to proceed against
that defendant.

Williams v. Brooks996 F.2d 728, 729-30 (5th Cir. 1993).

The Tenth Circuit reached the same cosiol in holding that an immunity appeal
divested the district court of jurisdiction avanything that would ipire the defendant to
defend the litigation:

The divestiture of jurisdiction @asioned by the filing of a notice

of appeal is especially sigrent when the appeal is an
interlocutory one. Unlike an appl from a final judgment, an
interlocutory appeal disrupts onggi proceedings in the district
court. When the interlocutory peal is from the denial of a
motion to dismiss an indictmebgased on double jeopardy or from

the denial of a motion for summary judgment based on qualified
immunity, the central issue in the appeal is the defendant's asserted

! See alsdValker v. City of Orem¥51 F.3d 1139, 1146 (10thrCR006) (“Did, then, the
district court retain the power after the appeal was filed to rule in favor of the officers on
qualified immunity? We think not.. . We see no reason to depart from this rule, even where
the relief granted favorethe appealing party.” (internal citation omittedpxincz v. Federal
Republic of Germanyo98 F.2d 1 (D.C. Cir 1993) (appeal fratanial of motion to dismiss on
grounds of sovereign immunitivests district court of jisdiction over entire casehuman v.
Wright, 960 F.2d 104, 105 (9th Cir. 1992) (“In thigauiit, where, as here, the interlocutory
[appeal from a denial of qualifieimmunity] is immediately apdable, its filing divests the
district court of jurisdiction to proceed with trial.’Apostol v. Gallion870 F.2d 1335, 1338 (7th
Cir. 1989) (“The justification for the interlocutorppeal is that the trial destroys rights created
by the immunity. It makes no sense for triagto forward while the court of appeals cogitates
on whether there should be one. . . . It folldivat a proper [interlocutory] appeal divests the
district court of jurisdiction (thais, authority) to require theppealing defendants to appear for
trial.”).



right not to have to proceed toalt The interruption of the trial
proceedings is the central reasaimd justification for authorizing
such an interlocutory appeal in the first place. . . . Therefore, in
such cases the divestiture of jurisdiction brought about by the
defendant's filing of a notice afppeal is virtually complete,
leaving the district court withurisdiction only over peripheral
matters unrelated to the disputedht not to have defend the
prosecution or action at trial.

Stewart v. Donge®915 F.2d 572, 575-76 (10th Cir. 1990)

Indeed, this Court regularly adheres to the divestiture of jurisdiction occasioned by the
filing of a noticeof appeal. IrEckert International, Inc. v. Gowement of Sovereign Democratic
Republic of Fiji, 834 F. Supp. 167, 174 (E.D. Va. 1993)dde Ellis denied the defendant’s
motion to dismiss the plaintiff's complaint asovereign immunity grounds. Judge Ellis,
however, noted that “Fiji has appealed the €swovereign immunity ruling, relying on settled
authority allowing interlocutory geals of immunity denials.’ld. at 173. With respect to Fiji's
motion to stay the case pending resolution of ittterlocutory appeal,utige Ellis noted that
“[a]nalysis of these motions properly begins witle recognition that Fiji's § 1291 interlocutory
appeal divests this Court of juristdon over the remaining mattersld. at 1274. Moreover, the
Court explained that “[b]Jecause ffig trial is inextricaly tied to the question of immunity . . .
[i]t makes no sense for trial to go forward white court of appeals citgtes on whether there
should be one.”Id. at 174 n.12 (second and third &ditions in orignal) (quotingAposto| 870
F.2d at 1338). Based on the notmfeappeal’s divestitre of district courjurisdiction, Judge
Ellis correctly concluded that Fiji's motion toagtthe case was moot because the district court
had already been divested of jurigaia upon filing of the notice of appedd. at 175.

More recently, this Court has declined tomp# a case to proceed while an interlocutory
appeal was pending from the Court’s deoifah motion to compel arbitratiorBystems Research

& Application Corp. v. SidhuNo. 1:08cv947(GBL) (E.D. Va.). I18ystems Researcludge Lee



denied the plaintiff's motion to compel arbiicn of the defendant’s counterclaim and to stay
the case pending arbitrationSeeOr. of 1/27/09 (attached &’'Connor Decl., Ex. 1). The
plaintiff noticed an interlocutory appeal ohat order and moved to stay the defendant’s
counterclaim pending resolution of the appeafjuarg (among other thingyghat the district
court had been divested of jurisdasti by virtue of the notice of appeaSeeO’Connor Decl.,
Ex. 2 at 6-8. On February 12009, Judge Lee granted the motiorstay the counterclaim “for
the reasons stated in Plaintiff's Motiondasupporting Memorandum.” O’Connor Decl., EX. 3.
Thus, it is well recognized that the CACIferdants’ Notice of Appal divests this Court
of jurisdiction over this action. As a result, tBeurt would lack the power (based on an absence
of jurisdiction) to strike the C&l Defendants’ Notice of Appealen ifthe law were not so clear
that any such application must imade to the Fourth Circuit.

C. The Court’'s Order Denying the CACI Defendants’ Motion to Dismiss
Constitutes an Immediately Appealable Order

Finally, even if the Court were willing to igr® the fact that it has no jurisdiction to
dismiss the CACI Defendants’ agtl, Plaintiffs’ motion must still be denied because the CACI
Defendant’s appeal is entirelygmer. Plaintiffs’ argue that ¢hCourt should dismiss the appeal
because the Court's Memorandudrder “is not a final judgment on the merits of CACI’s
various defenses to liability.” Pl. Mem. at Plaintiffs’ argument fads no support in the case
law. Collateral orders denying immity are immediately appealableSee, e.g.Nixon v.
Fitzgerald 457 U.S. 731 (1982) (President’s claim o$alote immunity from damages liability
predicated on official acts is immediately appealatVg)¢hell v. Forsyth472 U.S. 511, 526-27
(1985) (“[T]he denial of a substantial claim ofsalute immunity is an order appealable before

final judgment, for the essence alfsolute immunity is its possesscentitlement not to have to

% The Court subsequently stayed the entire case.



answer for his conduct ia civil damages action.”}delstoski v. Meangr442 U.S. 500 (1979)
(claim of immunity under the Speech orlia¢e Clause is immediately appealabkshney v.
United States431 U.S. 651 (1977) (claim of immunity under Double Jeopardy Clause is
immediately appealablelEckert 834 F. Supp. at 173 (relying orethsettled adtority allowing
interlocutory appeals of immunity denial$”).

Plaintiffs argue that the Q& Defendants have no right appeal because the Court’s
Memorandum Order “is replete with referencestite need for discovery,” with Plaintiffs
contending that the Court “exps#g refrained from making cohgsive findings regarding the
ultimate success or failure of CACI's arguments.” Pl. Mem. at 2. Apart from this Court’s
inherent lack of jurisdiction over a notice of appeal, and the divestiture of this Court’s
jurisdiction resulting from the filing of the Nogcof Appeal, Plaintiff's argument suffers from a
number of defects. The CACI Defendants made immunity arguments in their motion to
dismiss. First, the CACI Defendants argued that they wamétled to derivative absolute official
immunity pursuant tdvlangold v. Analytic Services, In@.7 F.3d 1442, 1447-48 (4th Cir. 1996),
and similar casesSeeCACI Mem. in Support of Mot. to Dismiss at 13-1%econ¢gdthe CACI
Defendants asserted that they are immune bed¢haselevant choice of law principles require
that the CACI Defendants’ liality be assessed undeaq law, with theCACI Defendants being
immune under that controlling substantive law. at 18-23.

With respect to the CACI Defendants’ derivatiabsolute official immunity defense, the
CACI Defendants respectfully contend thate tiCourt failed to properly apply the legal

framework required byvlangold and instead adopted a flawed approach to immunity whereby

% With respect to the scope afi interlocutory appeal based e denial of an immunity
defense, the reviewing court may exercise pendaistiction over relat rulings contained in
the appealable ordeBSwint v. Chambers Cty. Comm5i4 U.S. 35, 50-51 (1995).



the Court would determine whether the CACI Defents were entitled tonmunity only after
requiring the discovery and pretrifigation against which immunity is designed to protect.
Mem. Or. at 35-40. With respect to the CACIlf®welants’ argument that they are immune from
application of Iraq law, the Memorandum Ordengly ignores that argument in its immunity
analysis, and elsewhere in the opinion simglgtes that “[i]f and when it should become
relevant, the Court will presetite parties with the opportunity smldress the choice of law issue
at a later date.” Mem. Or. at 54 n.7. Whether dfstrict court’'s deriive absolute immunity
analysis is correct, and whether the distdotrt properly may determe not to address the
CACI Defendants’ assertion of immunity umdée governing substéve law, are pure
guestions of law that are the propgebjects for an interlocutory appeal.

In McVey v. Stacgyl57 F.3d 271, 275 (4th Cir. 1998)etlourth Circuit rejected the
notion that a district court's references to needed discovery inimde@n immunity-based
motion to dismiss somehow insulates the courtiimgurom interlocutoryappellate review. As
the court explained, an immunity defense asseatdtie motion to dismiss stage does not raise
fact issues, because all factdlie complaint are taken as trulel.; see alsdMlylan Labs, Inc. v.
Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993). When therRiffis’ allegations are taken as true, all
that remains are pure legal questions concerning how the law applies to the facts &keged.
Suarez Corp. v. McGrawl25 F.3d 222, 226 (4th Cir. 1997) (“In this posture [of an appeal from
an order denying a motion to dismiss based otifgacaimmunity], we accept as true the facts
alleged in the complaint, viewing them inlight most favorable to the non-moving party.”);
Jenkins v. Medford119 F.3d 1156, 1159 (4th Cir. 1997) (“Weview a denial of a motion to

dismiss based on qualified immundg novad).



Therefore, a defendant is dfgd to an interlocutory appé notwithstanding a district
court’s ruling effectively deferring consideratiohimmunity until after discovery. As the court
explained inMcVey

As a threshold matter, we mudetermine whether the district
court's order, which essentill defers consideration of the
immunity defense until the factwere better developed, is an
appealable order. . . . Focusimgre particularly on the immunity
defense, the district court ndte“when there are factual issues
intermingled with the legalquestion, the court may find it
necessary to wait for those faat issues to beexplored in
discovery or in some cases mayeerwequire trial by a jury or by
the district court.” But when a district court declines to give a
qgualified immunity defense at the dismissal stage of litigation a
hard look, it risks unwittingly thdorfeiture of some protections
afforded by that defense. Qualified immunity includes “an
entitlement not to stand trial oade the other burdens of litigation,
conditioned on the resolution of the essentially legal [immunity]
guestion. . ..

We recognize that the district céisrorder essentially deferring a
ruling on qualified immunity would appear, at first blush, to
amount to a routine procedural order that is generally not
appealable. . ..

But in rejecting the immunity defense “at this early stage,” the
district court necessarily subjected the commissioners to the
burden of further trial procedes and discovery, perhaps
unnecessarily. Its order implicithpled against the commissioners
on the legal questions of (1) whet the plaintiff has adequately
stated a claim for violation of Birst Amendment right, and if so,

(2) whether the asserted constiaial right was darly established

at the time the defendants actedhese questions do not raise
factual questions concerning tldefendants’ involvement, which
would not be appealable unddohnson[v. Jones 515 U.S. 304
(1995)]. On the contrary, theyeaanswered with the facts of the
complaint assumed to be true as a matter of law. They are
therefore the veryuestions thaMitchell [v. Forsythe 472 U.S.

511 (1985)] held were appealable.

McVey 157 F.3d at 275-76 (citations omittedjgf alteration in original).

-10 -



McVeyis hardly an outlier, as it is widelgccepted that a deniaf immunity at the
motion to dismiss stage is an immediately appdéalafder, and appellate jurisdiction to review
such an order cannot be defeated by claimedesssif disputed fadbecause a Rule 12(b)(6)
motion necessarily accepts the plaintiff's allegas as true. As the Fifth Circuit explained:

[T]he instant case involves the colapt-level denial of a motion

to dismiss under Rule 12(b)(6). In the Rule 12(b)(6) context, there
can never be a genuine-issue-afttbased denial of qualified
immunity, as we must assume that the plaintiff's factual allegations
are true. Thus, denials of mamtis to dismiss on the basis of

qualified immunity are always ‘pungllegal’ denials. . . [and] we
have interlocutory jurisdiction . . . .

Doe v. Hillsboro Independent School Digl F.3d 1395, 1401 (5th Cir. 1996ge also X-Men
Sec., Inc. v. Patakil96 F.3d 56, 67 (2d Cir. 1999) (“A dist court’s perceived need for
discovery does not impede immediate appeltateew of [a Rule 1Z{)(6) decision denying
qualified immunity].”)* Thus, while the CACI Defendantould not bring arinterlocutory
appeal that asks the Fourth Circuit to rejeetftcts alleged in the Amended Complaint, as such
an appeal would pose a question of disputed>facthallenge to a Rule 12(b)(6) motion raises

no such issues of fact because any facts allegest be taken as true. Therefore, the Court’s

* See als®Behrens v. Pelletie’516 U.S. 299, 307 (1996) (statitigat “an order rejecting
the defense of qualified immunity at either thendissal stage or the summary judgment stage is
a ‘final’ judgment subject to imnugate appeal” (citation omitted)Jenkins v. Medfordl19 F.3d
1156, 1159 (4th Cir. 1997) (court had jurisdiction roaecollateral appediom a Rule 12(b)(6)
denial of qualified immunity)Atteberry v. Nocona General Hosg30 F.3d 245, 251 (5th Cir.
2005) (“Our jurisdiction [over] interlocutory appls [from a denial of immunity may be] taken
from both denials of motions to dismiss afehials of motions for summary judgmentPhatel
v. Searles305 F.3d 130, 133 (2d Cir. 2002) (court hatspliction over a collateral appeal from
a Rule 12(c) denial of official immunityWhisman v. Rinehartt19 F.3d 1303, 1309 (8th Cir.
1997) (on an appeal from a denial of Rd2(b)(6) motion based on absolute and qualified
immunity, the court “accept[gll well pleaded facts in the complaint as true.”).

> SeePendleton v. St. Louis Cyl78 F.3d 1007, 1010 (8th Cir. 1999).

-11 -



reference to the prospect osdovery cannot insulate the Merandum Order from an appellate
challenge to the legal analysis in that deciSion.

Therefore, even though this Court does natehjarrisdiction to deide the issue for the
Fourth Circuit, it is beyond cavil that theodth Circuit has jurisdiction over the CACI
Defendants’ appeal from the Court’'sIR12(b)(6) denial of immunity.

IV.  CONCLUSION
For the foregoing reasons, the CACI Defendaespectfully requeghat the Court deny

Plaintiffs’ motion.

® That is not to say that the Court deéel ruling on all of the CACI Defendants’
immunity arguments. For example, the Coupcted as a matter of law the CACI Defendants’
argument that they are entitled to detivea absolute official immunity undeMangold
regardless of whether their playees’ work in Irg qualifies as a disetionary function. See
CACI Reply in Support of Mot. tBismiss at 9-11. In responsett@t argumenthe Court held:
“Mangold then, did not ignore ¢hdiscretionary functiomequirement outlined iBarr and
Westfall but instead found that similar policy inteestere served by the texision of immunity
to the precise and limitedangoldfacts. The Court thereforejeets Defendants’ argument that
discretion is irrelevantral finds the limited Magold extension inapplicabl® the present case
Mem. Or. at 31 (emphasis added). Similarly thourt rejected as a matter of law the CACI
Defendants’ argument that they are entitled tovaéisie absolute official immunity because their
employees were engaged in combatant activities for which the United States is itself immune.
SeeCACI Reply in Support of Moto Dismiss at 9-10. In respan$o that argument, the Court
held: “Defendants argue in ttaternative that th&TCA’s combatant activities exception, 28
U.S.C. 8§ 2860()), creates an alternative bé&sisgranting derivative absolute immunity. The
Court is unpersuaded because Defendants nffgrrecedent supporting this assertion.” Mem.
Or. at 31 n.5. These rulings are clearly the Cewtécision as a matter of law to deny the CACI
Defendants immunity und&fangold

-12 -
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