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INTRODUCTION

Plaintiffs’ opposition is largely a rote repgtn of the opposition Plaintiffs’ counsel filed
in response to a motion to dismiss the Fourth Amended Complesaiét a motion on which
the court has not ruled because of pending appedls.a result, most of Plaintiffs’ arguments
offer no more than a simplistic analysis of RbuCircuit precedent tacked on to the arguments
asserted irBaleh Most of Plaintiffs’ arguments boil down tosingle premise: that if Plaintiffs
allege “torture,” all defensestherwise available to the CACI Defendants, such as political
guestion, immunity, and preemgmti, disappear. While the CAClefendants vehemently deny
Plaintiffs’ allegations, they recognize that a Rule 12(b)(6) motion requires that Plaintiffs’ well-
pleaded allegations be treated as tievertheless, the fact remains teaérycomplaint alleges
wrongdoing by the defendants, and Plaintiffs’ invamatof the specter of 6trture,” dishonest or
not, cannot obscure the multiple grounds on wiitdintiffs’” Amended Complaint is subject to
dismissal. There is no egption in the law for allegations of physical abuse.
. ANALYSIS

A. Plaintiffs Cannot Avoid Application of the Political Question Doctrine

1. The Political Question DoctrineApplies Without Regard to Whether
Claims Involve “Individual Rights” or the United States is a Party

Plaintiffs argue, without citatin, that claims “seeking thendication of individual rights
rarely trigger the politidaquestion doctrine.” PIl. Opp. at Alothing could be further from the
truth. The key Fourth Circuiauthority the CACI Defendants rely on (and which Plaintiffs
studiously avoid addressing)violved a negligence action fildoy an individual plaintiff. See

Tiffany v. United State®9©31 F.2d 271, 278 (4th Cir. 1991) (dimlg that the plaintiff's claims

1 As a result of their cut-and-paste exercBintiffs incorrectly claim that the CACI
Defendants are relying on casesttare not even cited in timgiapers. Pl. Opp. at 7, 24.



presented political questions because they avdtdshape the nationakésponse to threats of
hostile air attack througthe mechanism of tort law”). The&rth Circuit is not alone in holding
that claims may present nonjusticiable politicplestions even where there are allegations
involving “individual rights.” See, e.g.Bancoult v. McNamara445 F.3d 427, 430 (D.C. Cir.
2006) (individual plaintiffs’ claimdor “forced relocation; tortureracial discrimination; cruel,
inhuman, or degrading treatment [and] genocidefsented nonjusticiable political questions);
Whiteman v. Dorotheumd431 F.3d 57, 60 (2d Cir. 2005) (indiual plaintiffs’ claims for
property lost under Nazi perseautiin Austria presented nonjigable political questions).

Plaintiffs next argue that their suit does not require review of detention and interrogation
policies because they have not sued the United States dirBtti@pp. at 3. This argument fails
on two levels. First, Plaintiffs allege that CA®&s part of a “torture conspiracy” with “military
and government personnel.” Am. Compl. {1 10&hile Plaintiffs arepurposefully vague in
describing this alleged conspiracy, the Court maysider how Plaintiffscounsel has described
the conspiracy in related litigation because the political question doctrine implicates the Court’s
subject-matter jurisdictionSee Williams v. United States) F.3d 299, 304 (4th Cir. 1995).

In the Salehaction, Plaintiffs’ counsel describedetlitorture conspiracy” as including
Secretary of Defense Rumsfeld, two Undersecretaries of Defense, and Army personnel of
virtually every rank. Supp. O@nor Decl., Ex. A at 4-5. Th8alehaction alleges that torture
was official United States policy, conceived thg Department of Defense and implemented by
military and civilian contractor personnel. ThusaiRtiffs seek to hold CACI liable for acts of
detainee abuse by military persehmnd for injuries caused asresult of implementation of
Department of Defense policies by allegedlycomspiring governmentfiicials. Plaintiffs’

alleged “torture conspiracy” supposedly extertd the designation and treatment of “ghost



detainees,” which references a CIA programwdyich certain high-value detainees were not
recorded as having been captufedPlaintiffs’ efforts to make their conspiracy allegations
incomprehensibly vague cannot change the faat any litigation ofPlaintiffs’ claims will
require the Court to pass judgment on the &dopand implementation of the United States’
detainee and interrogation procedures, which dear-cut political question. This is true
regardless of whether the United States party to the litigation.

Second, when claims asserted solely agamson-government defendant are intertwined
with one of the six enumerat&ahker v. Carrfactors gee Tiffany931 F.2d at 276 (citinBaker,
369 U.S. 186, 217 (1962))), it is irrelevant whether the United States is a defendant — courts still
must find a nonjusticiablpolitical question.See Carmichael v. Kellgg Brown & Root Servs.,
Inc., 564 F. Supp. 2d 1363, 1370 (N.D. Ga. 2008)i{jpal question doctrine barred claims
against two contractors for injuries resudfifrom a convoy accident allegedly caused by the
contractors’ employee)Vhitaker v. Kellogg Brown & Root, Inc444 F. Supp. 2d 1277, 1281
(M.D. Ga. 2006) (“The Court recoges that the claims [are nadainst the United States [but]
a government contractor. The Court nonetheless thratsthe same principlegpply in this case
and that the same indicia of a political question exist her@rhith v. Halliburton C9.No. H-
06-0462, 2006 WL 2521326, at *5 (S.D. TexudA 30, 2006) (negligence claims against
contractor stemming from suicid®mb attack on an Iraqi baseepented nonjusticiable political
guestions)Corrie v. Caterpillar, Inc, 403 F. Supp. 2d 1019, 1032 (W.D. Wash. 2005). There is
no seventtBakerfactor limiting the application of the piical question doctrine to suits against

the United States, and the Court shouldidedPlaintiffs’ invitation to create one.

2 MG Antonio M. Taguba, AR 15-6 Investigati@f the 800th Military Police Brigade, at
26-27,available athttp://www.npr.org/irad2004/prison_abuse_report.ptG George Fay, AR
15-6 Investigation of the Abu Ghraib Detention Facility and 205th Military Intelligence Brigade,
at 53,available athttp://fl1.findlaw.com/news.fidlaw.com/hdocs/docs/dod/fay82504rpt.pdf




2. The Political Question DoctrineApplies Without Regard to Whether
Plaintiffs Claim that Defendants Acted Unlawfully

Plaintiffs argue that theiclaims do not implicate U.Sforeign policy and national
security decisions because thegve alleged that Defendantsgaged in unlawful conduct. PI.
Opp. at 4. This is the only effoPlaintiffs make at distingumsng the Fourth Circuit’s decision
in Tiffany. But the Fourth Circuit rejected this very argumerfiffany:

In [plaintiff's] view, the protecteddecisions with which we should
not interfere have already beemade in the form of NORAD and
USAF regulations, manuals, andopedures. Thus, [plaintiff]

contends, the court can inquireto whether government agents
followed those regulations without@rcising authority to which it is

not entitled. . . . [However,] to gdhat because internal regulations
exist, the barriers to judicial inlx@ment are removed is too simple a
proposition. . . . Even if we we to agree that the regulations

provided standards against which NORAD’s conduct could be
measured, that conclusion would Hgrdompel that the courts do so

if other prudential consideratiorunseled against it. Here, we
conclude that precisely such otlpmwerful factors feeclose judicial
entertainment of [plaintiff's] assgons. . . . Simply put, NORAD
must have some freedom to design and to conduct missions with
regard to hostile aircraft withouear that courtswill afterwards
assess damages in the belief that the mission might have been
accomplished betterThe presence of regulations does not change
the reality that legislative and exdtue oversight of these particular
military missions is to be prefed to that of the judiciary.

931 F.2d at 279 (internal citatioand quotations omitted). The Fourth Circuit refused to
consider whether governmeagents followed regulationsven though the district court had
conducted a bench trial and found tlthe government was negligen®31 F.2d at 275. Thus,
under Tiffany even ifthe CACI Defendants violated fedetalv, the issue before the Court is
only whether “legislative and executive oversight” over the United States’ interrogation
procedures and methods during wartime “ibéqoreferred to thaif the judiciary.” Id.

Other courts of appeals have similarly heldtthn allegation thahe defendant’s conduct

was in violation of United States law or policyllvnot render nonjusticiable claims justiciable.



For example, inBancoultthe D.C. Circuit considered theaahs of former residents of the
Chagos Archipelago who alleged that they had sedfesevere injuries as a result of the United
States forcibly relocated theduring the construction of the @e Garcia air base. 445 F.3d at
427. Despite the gravity of the plaintiffs’ ajitions, which included torture and genocide, the
D.C. Circuit held that it dishot have jurisdiction becaubeththe decision to establish a military
base on Diego Garcia and “tlspecific tactical measures allegedly taken to depopulate the
Chagos Archipelago” were nonjusticiable pckii questions. 445 F.3d at 436. Therefore, the
Bancoultcourt could not establish a standard by Whic judge the exercise of force or even
conclude that the United Statesexha duty of care to the plaintiffs:

In this respect, the specific steps taken to establish the base did not

merely touch on foreign policy, but rather constituted foreign

policy decisions themselves. If we were to hold that the executive

owed a duty of care toward the @oasians, or that the executive's

actions in depopulating the islanaisd constructing the base had to

comport with some minimum levef protections, we would be

meddling in foreign affairs beyondur institutional competence.

The courts may not bind the exeeets hands on matters such as

these, whether directly-by resting what may be done — or
indirectly — by rstricting how theexecutive may do it.

Id. at 437. Importantly, the D.C. Circuit held thhe political question doctrine divested it of
jurisdiction over the plaintiffs’ claims against thinited States as well as the claims asserted
against the individual defendantdd. The court rejected the plaintiffs’ argument that the
political question doctrine did not apply becauke individual defendds had not acted in
conformance with presidentialders to depopulatthe island.ld.

Because the individual defendants were aigkdrto depopulate the islands and establish
a military base “[a]ll the acts alleged to have harmed the [plaintiffs] directly furthered, or at least
were incidental to, this authimed goal” and “the use of h&rsmeasures in the course of

completing the tasks cannot be unexpectetd. at 438. Consequently, the actions of the



individuals alleged to have caused the harml&mntiffs was not, for plitical question purposes,
outside the scope of their emmpment even though they might not have strictly adhered to
presidential ordersld.; see alsd&Smith v. Reagar844 F.2d 195, 198 (4th Cir. 1988) (finding a
political question even though theapitiffs’ alleged that the Presdt had failed to comply with
federal law);Gonzalez-Vera v. Kissinge449 F.3d 1260, 1264 (D.C. C2006) (holding that
claims against former Secretary of StateniyeKissinger for torture and kidnapping presented
nonjusticiable political questioressen though the plaintiffs’ claied that Kissinger “purposefully
act[ed] outside the proper chatsef Congressional oversight®).

3. Plaintiffs’ Assertion That This Case“Is Easily Litigated and Does Not
Pose Any Manageability Issues” Is Not Credible

Plaintiffs assert that this action is “relatiyedtraightforward,” and that “[tjhe military has
not sought to classify the retent evidence.” Pl. Opp. at&- These contentions are both
misleading and untrue. Plaintiffs’ arguntenare misleading because they Ilimit their
representation about classified documents to ftilgary.” But Plaintiffs’ claims allege that a
part of the conspiracy in whicdhe CACI Defendants supposg@ngaged was the establishment
and operation a “ghost detainee program,” arat fRlaintiff Rashid was in fact a “ghost
detainee.” Am. Compl. 1 43, 68-69. Thghtst detainee program” was a CIA program
whereby certain high-value detainees were notrdstbas having been tdéned by the United
States. Seenote 2,supra The ClAhasclassified all documents relating to the ghost detainee
program in the interest of national defen§eeSupp. O’Connor Decl., Ex. B at 10-2ke also

ACLU v. Dep'’t of Defens&89 F. Supp. 2d 547, 566 (S.D.N.Y. 2005).

% Indeed, Plaintiffs specifitig argue that the CACI PT interrogators were actiitpin
the scope of their employment. Pl. Opp. at 28 n.22.



Plaintiffs’ argument is also wrong with respéa the military. Thenmilitary has asserted
that documents relating to specific inteyations are protected from disclosur@CLU, 389 F.
Supp. 2d at 552. The Defense Department also ttggaomulgated a directive that classifies
significant categories of information relatingttee interrogations, includg information relating
to the identity of their interrogatorsseeDoD Directive 3115.09, { 3)(L1)(a)-(c) (Oct. 9, 2008)
(attached as Exhibit C to Supp. O’Connor Decllhus, the litigation othis action would pose
severe manageability problems simply in termslatiining any information required to litigate
this case from the United Statés,say nothing of necessary infieation that may be available
only in Irag. SeeEl-Masri v. United State<gt79 F.3d 296, 309 (4th Cir. 2007).

B. Plaintiffs Have Not Sufficiently Pleaded Their Conspiracy Claims

The CACI Defendants arguedtimeir Motion to Dismiss that Plaintiffs’ allegations failed
to state a claim under the®&th Circuit's decision irRuttenberg v. Jone&No. 07-1037, 2008
WL 2436157, at *8 (4th Cir. June 17, 20G8)d this Court’s reent decision irtUnited States ex
rel. Godfrey v. Kellogg, Brown & Root, IndNo. 1:05-CV-1418(GBL)2008 U.S. Dist. Lexis
21957, at *16-17 (E.D. Va. Mar. 13, 2008). These casgsire that Plaintis have pled facts
that “reasonably lead to the inference” tha @ACI Defendants and itdleged co-conspirators
“positively or tacitly came to a mutual umtanding to try to accomplish a common and
unlawful plan,”’Ruttenberg2008 WL 2436157, at *8, especially ere the parties “by definition
have agreed to work together on a single contract,” as they did Gewfrey 2008 U.S. Dist.
Lexis 21957, at *17-18. Yet in responding to the @Aefendants, Plaintiffs did not even
bother to addresRuttenbergor Godfrey and instead simply regurgitated the allegations in the
Amended Complaint. Pl. Opp. at 29. Plaintié$forts do not cure the fundamental problem

with the conspiracy allegans: “[nJo common purpose islleged and nothing beyond



conclusory allegations of conspiracy are madeuttenberg2008 WL 2436157, at *8. Because
all of Plaintiffs’ claims depend on co-cqnsator liability, this flaw is fatal.

Plaintiffs do allege that the CACI Defdants had a purpose in joining the alleged
conspiracy: “CACI’'s motivation was wholly financial — it made millions of dollars as a result of
keeping quiet about and participating in the @@y to torture and meireat plaintiffs.”
Compl. T 73. The Amended Complaint does alt#ge any payment to the CACI Defendants
other than the ordinary contrgzayment for providing interrogatiservices, and & not allege
a payment made for joining some make-beliegaspiracy. Plaintiffs’ conspiracy allegations
are precisely the type of implausible, conclusallggations that do naotse past the minimum
pleading requirements announcedgll Atl. Corp. v. Twombl|yl27 S. Ct. 1955, 1974 (2007).

C. The CACI Defendants Are Immune from Suit

As the CACI Defendants explained in movingdismiss, they are immune from suit for
two independent reasons. First, the CACI Defatslare entitled to derivative absolute official
immunity under the Fourth Circuit's decision Mangold v. Analytic Services, Inc/7 F.3d
1442, 1447-48 (4th Cir. 1996). Second, the CA@éfendants are immune from suit based on
their immunity from Iraqi law. Plaintiffs’ agory discussion of the precedent that binds this
Court does nothing to undermine the immunity to which the CACI Defendants are entitled.

1. Mangold Compels a Finding of Derivative Absolute Official Immunity

In their cursory treatment of derivative abgelwfficial immunity, Plaintiffs offer two
arguments whyangolddoes not compel dismissal: (1)dagise the conduct alleged supposedly
is not a discretionary functioand (2) because acts of physicalse — if Plaintiffs’ allegations
were true — is not the type @bnduct that can be shieldeég immunity. The first of these
propositions is both incorre@nd irrelevant, and reflects fandamental misunderstanding of

Mangold the second of these propositions ismlaincorrect under Fourth Circuit law.



In Mangold the Fourth Circuit observed that “[dbsolute immunity protects a particular
governmental function, no matter how many times awtat level that function is delegated, it
is a small step to protect that function when ddksgj#o private contractors, particularly in light
of the government’s unquestioned need to dédegavernmental functions.” 77 F.3d at 1448.
As a result, when a plaintiff seeks to hold a gownt contractor liable for conduct for which
the United States would be immune if it perfodrtBe conduct itself, that immunity extends to
the government contractor when “the public Besebtained by granting immunity outweighs
its costs.” Id. at 1447. Because the conductMiangold involved an allegedly discretionary
function, the Fourth Circuit considered whetliee conduct would fall within the discretionary
function exception. Id. at 1448. Having congtled that, while the coraictor’'s activities —
providing information to governmeimvestigators — was not, sty speaking, a discretionary
function, the government neverthedehad a sufficient interest investigating allegations of
contracting fraud as to justify deative absolute official immunityld. at 1449-50.

Thus, Plaintiffs’ contention that the CAClefendants must prove that their employees’
work in Irag qualified as a discretionary ftion is wrong on two levels. First, evenNfangold
the court held the contractor immune whtre function it performed — responding to a
government investigation — was nitdelf a discretionary function.ld. Second, and perhaps
more important, the Fourth Circuit considered tliscretionary function exception to the Federal
Tort Claims Act becausthat was the exception applying inathcase, and did not hold that
derivative absolute immunitynly applied in the context afiscretionary functions.

While the functions assigned to CACI PT mtaators qualify as discretionary functions,
CACI Mem. at 16-17, these delegated functiensterrogating detainees in a military combat-

zone detention facility — constitute combataativities for which the United States is itself



immune. 28 U.S.C. § 2680(jidamdi v. Rumsfe|d542 U.S. 507, 518 (2004) (arrest and
detention activities “by ‘universagreement and practice,” arenportant incident[s] of war™
(citing Ex parte Quirin 317 U.S. 1 (1942)))tbrahim v. Titan Corp.556 F. Supp. 2d 1, 10
(D.D.C. 2007) (interrogation otletainees by CACI PT employees constituted a combatant
activity). AsMangoldinstructs, the United States’ inarde immunity for combatant activities
makes derivative absolute immunity availabldglte CACI Defendants if the public benefits of
immunity outweigh its costs. Here, too, Rl#fs misconstrue the relevant case law.

Plaintiffs posit that once #dy allege serious physicabuse, no matter how vaguely,
immunity becomes unavailable as a defense. ,TRlantiffs argue that immunity is available
only once a defendant establishes that it doese®d the immunity. But immunity carries with
it “an entitlement not to stand trial face the burdens of litigation.Saucier v. Katz533 U.S.
194, 200 (2001). Indeed, immunity is availalite “illegal and even offensive conduct,”
including intentional torts.Mangold 77 F.3d at 1447see alsoMedina v. United State259
F.3d 220, 223 (4th Cir. 2001) (immunity barred pléf’'s claims for assalt and battery, false
arrest, malicious prosecution, and intentl infliction of emotional distressiperkins v. United
States 55 F.3d 910, 913-14 (4th Cir. 1995) (“First, pl#f] argues that, because IRS agents are
not authorized to commit torts tw violate regulationsany torts or violaons committed by [an
IRS agent] during an assessmentaltection effort cannot be cadgred to be within the scope
of his official duties. . . .Her argument lacks merit.”). Pitdiffs cannot rely on the “torture
exception” that they assert, withoutlaority, defeats a claim of immunity.

Plaintiffs also argue thaflangold can be distinguished because the immunity conferred
in that case flowed from the govenent’s interest in “investigatg into ‘suspected fraud, waste,

and mismanagement in the administration of gawemt contracts.” Pl. Opp. at 11 (quoting
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Mangold 77 F.3d at 1447). Plaintifthen turn to theiallegations againshe CACI Defendants
and argue that “[tlhere is no public interesttorturing detainees.” Pl. Opp. at 11. But
Plaintiffs’ analogy is a false one. Abe Fourth Circuit explained iNangold “the scope of
derivative absolute official] immunitis defined by the nature of tifienctionbeing performed,”
which in Mangoldwas the investigation @lleged contracting fraudMangold 77 F.3d at 1447.

As a result, thevlangold court did not assess whether thera@s a public interest in allowing
interviewees to make tentional and maliciously false ajjations of contracting fraud, which
was the misconduct that allegedly occurred in thag.c&daintiffs’ observation that “[t]here is no
public interest in torturing detsees,” Pl. Opp. at 11, answeas irrelevant question, just as
whether there is a public interest in making fatssements to investigators was irrelevant in
Mangold Under Mangold the proper question heilie whether there is public interest in
allowing battlefield interrogations without the tort liability from which the United States has
immunized itself, a paramount ditbinterest that supports éh“small step” of extending the
government’s immunity to the contractors @ayed to perform the government’s work.
Mangold 77 F.3d at 1448. Plaintiffs’ opposition does not rebut the CACI Defendants’ analysis
of that questionwhere the public interestrsed by immunity is clear. CACI Mem. at 16-17.

2. Plaintiffs’ Attempt to Avoid the CACI Defendants’ Immunity From
Iragi Law Is Unavailing

Plaintiffs’ opposition seeks to avoid a rulititat the CACI Defendants are immune from
Iragi law by arguing that some unstated juridit other than Iraq wodlsupply the substantive
law for Plaintiffs’ claims. Plaintiffs then falback and argue that, in any event, the CACI

Defendants are not immune fromdraort law. Both argumentse wrong as a matter of law.

* Plaintiffs’ opposition also fails to distingh the cases cited by the CACI Defendants
where courts have followetangold to find contractors derivaely immune from claims
involving a panoply of alleged miscondu@eeCACI Mem. at 15.
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As for Virginia’'s choice of law rules, whicapply to PlaintiffsRashid, Al-Zuba’e, and
Al-Ejaili, Plaintiffs simply assert that Virginia courts may disregard the doctriniexoloci
delicti if applying the law of the place of the tious conduct would violate Virginia’s public
policy. PIl. Opp. at 12-13. But Plaintiffs do mgvelop any argument as to why applying the
centuries-old immunity relating to occupied iemes would violate Virginia’s public policy.
Beyond failing to develop any cretibpublic policy argument, nor& the Virginia cases cited
by Plaintiffs nvolved a courtctually refusing application ofex loci delictito a tort claim on
public policy grounds. PI. @p. at 12-13. Indeed, iDreher v. Budget-Ref#-Car System, Ingc.
634 S.E.2d 324, 328 (Va. 2006), one of the casedreleby Plaintiffs, the court noted that
Virginia “steadfastly adheres to the doctrindexf loci delicti” 1d.

With respect to Ohio’s choice of law rglewhich might govern Al Shimari’'s claims
(CACI Mem. at 18-19), Plaintiffs note that Ohtonsiders a number of factors and then simply
argue that this gives the Courtisdretion” to apply Iraq or Unitk States law, as if the Court
could just choose rather than appe relevant factors. PlL.pp. at 13. Every Ohio choice of
law factor, other than the parties’ domiciles;des applying Iragi law, and the parties’ domiciles
is a neutral factor between Virginia and Irachu$, a straightforward application of Ohio choice
of law rules requires that Plaintiffs’ claimisrecognized, must be a product of Iraqi law.

Finally, Plaintiffs’ argument that CPA Ordd.7 fails to render #h CACI Defendants
immune under Iragi law misses laast half of the CACI Defendés’ argument. As the CACI
Defendants explained, CACI Memt 20-22, they would be immuifm Iraqi law even if CPA

Order 17 never issued, as it has long been thetbhas¢he laws of anccupied territory apply

® Plaintiffs’ argument that “Iraq” has no imést in having immunityapply against tort
claims by lIragis, Pl. Opp. at 13-14, misses poént. At the relevat time, the governing
authority of occupied Iraq was the Coalition Rsoanal Authority, which had a clear interest in
continuing the longstanding rule that apging personnel are immune from local law.
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only to internal relations between residerdsd then only to the extent permitted by the
occupying authority.ld. Indeed, Plaintiffs are plainly wng in arguing that this common-law
immunity applies only to soldiers and governmentployees, as the case law makes clear that
this immunity applies taanyonelocated in an occupied territorgther than local residents.
Madsen v. Kinsella343 U.S. 341, 345 n.6 (1952%Foleman v. Tennesse@7 U.S. 509, 517
(1878);New Orleans v. The Steamship (&¥ U.S. 387, 394 (1874)eitensdorfer v. Wehl61
U.S. 176, 177 (1857postal v. Haig 652 F.2d 173, 176-77 (D.C. Cir. 1981).

Moreover, while the CACI Defendants do maed it to establistheir immunity from
Iragi law, Plaintiffs misread theersion of CPA Order 1ih effect at the relevant time in arguing
that this order does not provide an independentce of immunity to the CACI Defendants.
CPA Order 17 not only recognizes the commam-iaamunity involved in a military operation,
but it also expressly provides that coalition caators “shall not be subgt to Iraqi laws or
regulations in matters relating to the terms amadddtions of their contrast” CPA Order 17 at 2
(6/27/03). The Amended Complaint alleges that@ACI PT interrogators in Iraq were serving
pursuant to contract, and Plaintiffs’ claims resaily arise out of theerms and conditions of
these contracts. Am. Compl. T 10. Thuserevf there were no applicable common-law
immunity applicable to military occupationGPA Order 17 would render the CACI Defendants
immune from Plaintiffs’ claims imny event. At its core, Plaiffg’ fallback position is that the
CACI Defendants, in providing combat-zone inbggation services, are subje¢o the tort law of
Saddam Hussein. This absurd result isdzhlry common-law immunity and CPA Order 17.

D. Plaintiffs’ Claims Are Preempted

In trying to avoid preemptionf their claims under the coratant activities exception to

the Federal Tort Claims Act (“FTCA”), 28 U.S.€.2680(j), Plaintiffs simply recast the CACI
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Defendants’ defense as ohased on the discretionary functierception, or as #y call it “the
government contractor defenseHowever, the federal interests @éiminating tort duties from
the battlefield are broader th#mose supporting the discretiondmnction exception. Moreover,
combatant activities preemption is not preclude@énmvtihe claimant asserts the contractor caused
his or her injuries, nor does it require a shoyvithat the military specifically directed the
commission of a tort, or that the applicationtoft law conflicts withcontractual obligations.
Rather, the only showing required is that appiacaof tort law would conflict with the federal
interests embodied in tltwmbatant activities excepti, which is evident here.

1. The CACI Defendants Have ProperlyRaised Combatant Activities
Preemption In Their Motion To Dismiss

Plaintiffs first argue thathe CACI Defendants cannot seetl on a combatant activities
preemption defense on a motion to dismissabise “CACI must introduce compelling and
admissible evidence proving entitlement to théedse.” Pl. Opp. at 18. Under the proper test
for combatant activities preemption, however, tindy issue before the Court is whether CACI
PT interrogators were engaged in combatant iiesvof the military, which is evident from the
Amended Complaint. That interest is jastfrustrated when @ntractor performsomedegree
of supervision or control awhen the contractor provides noneWorse yet, it fetters the
discretion of battlefield commanders by creating tort duties on the battlefield if the military
determines to vest some degree of control graesibility in the hands ad contractor. That is
precisely, however, what the combatant activigeseption is intended to prevent. As the
Supreme Court has explained, t[iyould be difficult to devise more effective fettering of a
field commander than to allow the very enemiesstardered to reduce to submission to call him
to account in his own civil courts and divert biforts and attention from the military offensive

abroad to the legal defensive at homédhnson v. Eisentrage839 U.S. 763, 779 (1950).
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Plaintiffs have not challengethat CACI PT’'s employeesvho were interrogating Iraqis
detained by the U.S. military in a combat zatetention facility, were performing “combatant
activities.” Therefore, if the Court finds, as iosifd, that the correct tekir combatant activities
preemption is whether the CACI Defendants were engaged in combatant activities of the military
at the time of the alleged injuries, the Court ndisiiss Plaintiffs’ claims as a matter of law.

E. The CACI Defendants Have Not Relid On The “Government Contractor
Defense”

Plaintiffs characterize this appeas involving a rote application doyle v. United
Technologies Corp.487 U.S. 500 (1988).While Boyle provides the general framework for
evaluating preemption defenses based on FT@&pions, the specific preemption test applied
in Boyle applies only where preemption is basedtlo& discretionaryunction exception. In
conflating the discretionaryuhction exception at issue Boyle with the combatant activities
exception at issue here, Plaffgti avoid addressing the centrigue in this case — whether
Plaintiffs’ claims conflict with tle federal interests served by tteembatant activities exception

Plaintiffs argue that “[tjhelefense does not apply even‘am intermediate situation, in
which the duty sought to be imposed on the contractor is not identical to one assumed under the
contract, but is also not contrary to any assumed.” PI. Opp. at 17 (qiBuyig 487 U.S. at
509). But inBoyle the Court found that disetionary function preempth applied when “(1) the
United States approved reasonapgcise specifications; (2) the equipment conformed to those
specifications; and (3) the suppliearned the United States abadkié dangers in the use of the
equipment that were known toetlsupplier but not to the United States.” 487 U.S. at 512. There
is no added condition thattort duty mustonflict with the supplier'sontractual obligation

Moreover, even if Plaintiffs’ proposed sdretionary function gemption test were

correct, that test is premised the discretionary function exdem’s purpose in protecting the
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policymaking independence of the political branch®sited States v. Varig Airlinegd67 U.S.

797, 814 (1984). While those concerns exist heeefatieral interests in eliminating tort duties
from the battlefield are broader than those supmpthe discretionary function exception. The
combatant activities exception ensures that states cannot impair the federal government’s
warfighting prerogatives by imposing their owratstory or tort norms on the prosecution of
war. Koohi, 976 F.2d at 1337. It ensures that military Eradvill not have to be concerned with
answering for battlefield judgments in a cieiburt or distracted by a civil action brought by
those against whom military force has been directdd. It ensures equal treatment of persons
injured through military conflict.ld. at 1334-35. And it represents an acknowledgement that tort
law is incompatible with combatant activitiegds “war is an inherently ugly business” that
necessarily involves the paegtion of force, including teal force, on otherslbrahim v. Titan
Corp, 391 F. Supp. 2d 10, 18 (D.D.C. 2005). Thenbatant activitiesexception requires
preemption when there is a signifntaconflict betveen a tort dutyand the federal interests
served by the comlmait activities exceptionBoylg 487 U.S. at 507Koohi, 976 F.2d at 1337.

By focusing on the discretionary function exceptiomjmlffs never address this jugular issue.

F. Combatant Activities Preemption Applies To Claims Based On The
Combatant Activities Of Contractors

Plaintiffs seek to export th8oyle test for discretionary function preemption to the
completely separate analysis of combatanivilies preemption, arguing that preemption is
unavailable because “a field commander would][betpermitted to order or sanction the illicit
brutality at issue here . ..” Pl. Opgt. 20. Plaintiffs’ argument, howevergain focuses on the
federal interests underlyy the discretionary function exdem, with no consideration of the

federal interests embodied in the combatant activities exce@iead. (citing Malesko v. Corr.
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Servs. Corp.229 F.3d 374 (2d Cir. 2000) aihd Re “Agent Orange” Prod. Liab. Litig.373 F.
Supp. 2d 7, 99 (E.D.N.Y. 2005), two cases that daantern combatant activities preemption).

Moreover, Plaintiffs fail to distingsh the Ninth Circuit's decision idoohi. Pl. Opp. at
21. InKoohi, the plaintiffs “essentially . . . contend]dtat the [United States and the weapons
manufacturer] were, for differingeasons and to differing degreesch responsible for the
misidentification of the civiliarh\irbus as an F-14 and the comgent decision to shoot it down
976 F.2d at 1330-31 (emphasis added). Nevedbe the Ninth Circuit held the claims
preempted, without any analysis of contract gmations or the allocation of decision-making
authority between the Ued States and the gawenent contractor. Id. at 1336-37. The
existence of combatant activities, by its@fgs sufficient to require preemption.

Finally, Plaintiffs rely onnon-authoritative Departmentf Defense (“DoD”) staff
responses to comments on a proposed acquisitionategulule that has napplication to this
case. PIl. Opp. at 22. The Dolxfétresponses clearly state thlé proposed rule “retains the
current rule of law” and “is consistent with existing laws and rule€dee73 Fed. Reg. 16764,
16768 (Mar. 31, 2008) (codified at 48 C.F.B2225-7040). Indeed, the staff comments on
which Plaintiffs rely concern thgovernment contractor defensshich is not the preemption
defense at issue here, and tomments relate solely performance-based statements of work
which are not the types of statements of warkssue here. Moreover, these staff comments
were made long after the events at issue i dlotion. Plaintiffs’ heavy reliance on the DoD
comments is yet another stratetyy avoid addressing whethereth claims conflict with the
federal interest in conducting a war ffe@m state or foreign tort regulation.

G. Plaintiffs’ Alien Tort Statute (* ATS”) Claims Are Fatally Flawed

The main argument offered by the CACI Dadents regarding Plaintiffs’ ATS claims is

that ATS claims are not available for claims iagsout of an external war. CACI Mem. at 33-
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35. In support of that premise, the CADEkfendants identified both Congress’s intent to
eliminate tort duties from the battlefield thrduthe combatant activities exception to the FTCA
and the longstanding practice that claims i@rtime compensation are matters reserved for
diplomatic resolution and not for court-ordered compensatitth. Having little to say in
rebuttal, Plaintiffs respond to this central pamta footnote, but that footnote proves the CACI
Defendants’ point. According telaintiffs, “that the claims aresin the context of war does not
set them outside that class [of cognizable ATSnwd§i rather that facplaces them squarely
within the norms already recoged by the Supreme Court.” .RDpp. at 23 n.16. In support of
this dubious proposition, Pl#iffs cite two cases, buteither of those cases involved claims
arising out of an external war. Bathses involved tort aims arising out ointernal oppression
by government or quasi-government ofls against their own peopleSeeln re Estate of
Ferdinand Marcos, Human Rights Litige5 F.3d 1467, 1469 (9th Cir. 1994) (state of internal
martial law);Kadic v. Karadzi¢70 F.3d 232, 241-44 (2d Cir. 20QBosnian civil war). As the
Ninth Circuit observed irkKoohi, the very nature o#var involves the idiction of damage on
those perceived as enemies, as well as the frequféation of injury on those not perceived as
enemies, and Congress sought ®vpnt tort recovery by such vitis of war. 976 F.2d at 1335.
It is telling that Plaintiffs ontend that ATS claims are availadior injuries arising out of an
external war, but fail to identify a singlestance where such claims have been permitted.
Plaintiffs’ opposition is intellectually dishose in addressing the availability of an
administrative remedy. Plaintiffs assénat there is n@administrative remedfrom the CACI
Defendantdor their claimed injuries (POpp. at 26), buignore that an admistrative remedy
for their injuriesis assuredly available. It is the official position of the United States twdlt it

provide compensation under the Foreign Claims f&c bona fide claims of detainee abuse.
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CACI Mem. at 11. Indeed, when Plaintiffs’ coehsvrote to the U.S. Army claims Service and
urged it to deny such an available remddy her own clients the Army responded and
confirmed that it would provide an adminigive remedy if the claimant’s allegations of
detainee abuse were trueld. Plaintiffs assert that thepre not required to pursue an
administrative remedy if it is futile, but the ordypparent reason whgeking an administrative
remedy would be futile is if Plaintiffs’ claimsf abuse are untrue, wihiags hardly a reason to
ignore the requirement for exhaustion. In additioajriiffs assert that “the U.S. Army Claims
Service confirmed to Plaintiff's [sic] counsel tHding a civil suit againsTitan Corporation and
CACI in federal court was independent fromyaadministrative remedy against the military.”
Pl. Opp. at 27. This is flatly untrue. Whdie officer from the Army claims serviaetually
saidwas that the filing of a lawsuit “will not affect any recommendation made on the FCA claim
of Mr. Saleh.” Pl. Ex. A. Because pursuit of aiministrative claims ithe preferred — indeed,
only — course for seeking recompense for waetimuries, it would make no sense whatsoever
that a claimant’'s administrative claim would beueed or negatively affead if he incorrectly
pursued relief in the courts. Notably, the claims officer said that Mr. Saleh’s filing of a lawsuit
would not affect his pursuit of aadministrative remedy; she did reaty that Mr. Saleh’s failure

to pursue an administrative remedy wibhhve no effect on his lawsuit.

Finally, Plaintiffs, relying orKadic, 70 F.3d at 239, argue théeir ATS claims (torture,
degrading treatment, and war crimes) are cognizatpgnst private partee The D.C. Circuit
disagrees that the ATS permits claioigorture against non-state actoiSeeSanchez-Espinosa
v. Reagan770 F.2d 202, 208 (D.C. Cit985). Moreover, the Ninth Circuit recently rejected the
same extension dfadic that Plaintiffs urge here. lAbagninin v. AMVAC Chem. Corp.

F.3d __ , 2008 WL 4330544, at *6 (9th Cir. Sept. 24, 200&) court rejected an argument that
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Kadic renders the ATS claim of “crimes agaifmmatmanity” cognizable against private actors.
The court explained that claintd that type are awlable only against a “State or State-like
organization” that exercised “de faatontrol . . . over the territory.d. at **6-7.° Plaintiffs do
not allege that the CACI Defendardcted as a “State or State-likganization,” nor could they.
And if Plaintiffs allege that the CACI Defendarsiee part of a State-like entity by virtue of their
status as agents of the United States, the AA&endants would be immune with respect to
such a claim.Goldstar (Panama) S.A. v. United Stat@87 F.2d 965, 968 (4th Cir. 1992).
[I. CONCLUSION

For the foregoing reasons, the Court should dismiss the Amended Complaint.
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® Plaintiffs also argue that the ATS is not limited to state actors because piracy
historically has been viewed as international crime committédoy private actors. Pl. Opp. at
25. But this analysis is limited to the specific tort of piracy, which is not at issue here.
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