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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

SUHAIL NAJIM ABDULLAH )

AL SHIMARI, et al., )
)
Plaintiffs, ) Casélo. 1:08-CV-00827-GBL-JFA

)

V. )

)
CACI INTERNATIONAL INC, et ano., )
)

Defendants. )

)

DEFENDANTS’ REPLY MEMORANDUM IN SUPPORT OF
MOTION FOR LEAVE TO FI LE SUPPLEMENTAL MEMORANDUM

Denominating themselves not as plaintiffs but as “victims,” Plaintiffs’ memorandum
presumes the Defendants’ guittcaconcludes that therefore CA€Hould be denied the ability to
assert any defenses. Never mind that the andeool@pliant fails to annect any allegation of
abuse of any Plaintiff to anyone affiliated WitiACI. No matter that #h Senate Armed Services
Committee Executive Summary (“Repdmakes no mention of CACI. Irrespective of the fact
that the lynchpin of the amendedmplaint — the so-called “tortumnspiracy” — fails to state a
claim plausible on its face. Thessues aside, Plaintiffs agreathhe Report is relevant to the
political question doctrine before the Court. Rliffis, however, spin the Report, asserting that it
shows that government and military “co-conspiratasthorized torture. Since torture is illegal,
the story continues, Plaintiffs claim they ynehallenge government interrogation policies and

practices in this actionThey are demonstrably wrong.
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THE SENATE ARMED SERVICES COMM ITTEE REPORT CONFIRMS THE
NON-JUSTICIABILITY OF THIS ACTION

Plaintiffs’ response to CACI’'s supplementaémorandum confirms the non-justiciability
of this action based upon the political question doetr Tellingly, Plaintiffs — Iraqis detained as
hostile enemy forces by the U.S. military — acknalgke that they are in fact challenging the
interrogation policies formulated and implemented by executive branch and military officials.
Plaintiffs’ memorandum repeatedly charaiztes these government officials as “co-
conspirators,” asserts that thaiterrogation policiesand practices were unlawful, and verifies
that the Plaintiffs intend to assert that fiaicies and the military’s conduct of interrogations
were illegal: “The Senate Report . . . mak[es] it clear that there was a conspiracy to torture
detainees whose members included high-leviditany and Executive Branch officials.” PI.
Mem. at 1 “The Executive Branch is not free to promulgate and implement policies that
contravene the black-and-white textfefleral statutes in the Constitutionld. at 4. “Their
[executive branch officials] various ill-advideadministrative memoranda and directives”
regarding interrogation polies “did not change the statutory law . . Id! at 6. “The Senate
Report helps shed light on the scope and brehttine conspiracy, ahmay well become an
exhibit at trial.” 1d. at 7. These statements only confirrattissues of official complicity in the
actions of which Plaintiffs complain nptst permeate, but dominate, this action.

It is indisputable that Plaiifts have every intention ofontesting the wisdom, propriety
and legality of the interrogatigmolicies adopted by the United States for use in the war in Iraq
and challenging the actions of the military in cociihg interrogations. It is difficult to imagine
a scenario more appropriate for the juriidital bar of the politial question doctrine.

Plaintiffs attempt to evade the doctrine by simgdguminghat the interrogation policies

of which they complain — policies admittedlyatted by executive branch and military personnel



— contravene federal statutes and the constitution. That is not, however, an assumption in which
the Court can indulge. Indeedgetiwvisdom of those policies andetipropriety ofthe actions of

the military in conducting interrogations is prediswhat this Court would have to adjudicate

and it is because of this that the political sfien doctrine bars this action. Quite simply,
Plaintiffs want to obtain judicial review, through tort law, of the strategy and tactics adopted

by the United States to interrogate individuals detained as enemies in the war in Irag. Worse

yet, Plaintiffs seek to have the Court engagthis exercise even thoughey do not assert any
claims based on alleged violations of federal statutes or constitutional rights (rights Plaintiffs do
not possess). This is surely dueted by the political question doctrine.

Plaintiffs offer a new argumemegarding the application diiffany v. United State931
F.2d 271 (4th Cir. 1991). SpecificgllPlaintiffs now assert thdtiffany does not control where
plaintiffs assert that the govenent violated federal statute§ his misrepresentation diffany
is flawed in numerous respects.

First, there is no claim in the amendednptaint that the government violated any
federal laws. And even if there were, and eifeih were not barred by the political question
doctrine, the Court cannot adjudicate that clainthaabsence of the United States as a party.

Second, there is no claim against the CAligffendants based on the violation of any
federal statute. Accordingly, the Plaintiffs’ sugtien that the political question analysis would
be different if Plaintiffs asserted that the govment had violated federal statutes or formal
regulations is quitbeside the point.

Third, and most important, the Fourth Circuit heldTiffany that, even if regulations
provided a standard against whia defendant’s conduct could beeasured, that conclusion

would not avoid the prohibitionsf the political quetson doctrine. 271 F.2d at 279. In fact, the



court of appeals emphasized titla@ many factors underlying tipgosecution of war, including
military judgments, decisions and actions, stilleidosed the plaintiffs’ claims: “The presence
of regulations does not changke reality that legislative nal executive oveight of this
particular military mission is to be gferred to that othe judiciary.” 1d. at 279. Nothing in
Tiffany suggests the result is diféat if a statute is invoked.

Plaintiffs, however, suggest that there is @we against which their claims of torture
can be measured. Plaintiffs assert tr@id@fess has outlawed tortuoging 18 U.S.C. 8§ 2340A,
which criminalizes torture committed outside theitelth States. Significantly, Plaintiffs fail to
tell the Court about § 2340B, which provides: “Nag in this chapter shall be . . . construed as
creating any substantive or procedural rigatdorceable by law by any party in any civil
proceeding.” Clearly, there is might of action to recover facts encompassed by § 2340A in a
civil proceeding and that statupgovides no standard againstielh Plaintiffs’ claims may be
measured. See Doe v. BrodericR25 F.3d 440, 44748 (4th Cir. 2000) (violation of a federal
criminal statute does not creatgrivate right of actior).

I. THE REMAND OF RASUL V. MYERS IS IRRELEVANT TO CACI'S
IMMUNITY ARGUMENT

While CACI’s supplemental memorandum adased only the politicajuestion doctrine,
Plaintiffs’ response challenges CREassertion of immunity. Spéically, Plaintiffs argue that
the alleged executive branchdamilitary co-conspirators magot themselves have universal

immunity, and that somehow dilutes CACI’s defense.

! Plaintiffs cite to emails referencedanbook authored by CACI’s chairman and former
CEO, Our Good Nameasserting that those emails advised the company that its employees were
participating in a torture conspiracy. Mem.7at Not true. The passage makes clear that these
emails were sent in response to the Abu @®hpison scandal becong public and that the
senders had “mistakenly concluded that the campaas, in fact, complicit in abuses at Abu
Ghraib.” Our Good Nameat 108. (And contrary to Plaintiffs’ assertion, undersigned counsel
was not an author @ur Good Nampg



While Plaintiffs’ amended complaint allegjea hopelessly vague conspiracy between
CACI personnel and executive branch and militarycadfs, Plaintiffs have not sued any of those
government officials. The reason is obvious:eytlare immune from Plaiiffs’ tort claims.
Relying on Mangold v. Analytic Services, Inc77 F.3d 1442 (4th Cir. 1996), the CACI
Defendants have demonstrated their entitlemesittdar immunity from Plaintiffs’ tort claims.

Plaintiffs do not challenge the viability or forceMfingold Rather, they now argue that
the purported government co-conspirators mighké lonmunity in the D.C. Circuit for damage
claims brought by Guantanamo detainees. This is, so the theory goes, because the Supreme
Court recently vacated and remandedsul v. Myers512 F.3d 644 (D.C. Cir. 2008), for
reconsideration in light oBoumediene v. Busiig8 S. Ct. 2229 (2008). Plaintiffs assert that
Rasulrejected constitutional claims brought Bpantanamo detainees based upon Westfall Act
immunity, and that the D.C. Circuit was tdidl reconsider thatolding in light ofBoumediene.
This misstates both the holdingRasuland the Supreme Court’'s remarBoumediengrovides
no basis for challenging the immunity rulingRasulor for the D.C. Circuit to change the law of
that circuit on immunity. And in any eventgtlaw of the D.C. Circuit does not control here.

In Rasul,the D.C. Circuit rejected actions broudiyt four former Guantanamo detainees
against the then Secretary of Defense and semibitary officers. The complaint asserted
violations of the Alien Tort Statute (ATS}he Geneva Conventionshe Fifth and Eighth
Amendments of the United States Constitutionyals as the Religious Freedom Restoration Act
(RFRA), 42 U.S.C. § 2000(bb) et seqThe plaintiffs sought damages for their alleged illegal

detention and torture at Guantar@ where they had been in mis The suit charged that the

% One of the plaintiffs, Shafiq Rasul, was the lead plaintifR@sul v. Bushb42 U.S. 507
(2004), in which the Supreme Coureld that U.S. courts hayarisdiction under the federal
habeas corpustatute to hear lawsuits filed ljiens detained at Guantanamao.



Secretary of Defense and the military chain of command approved interrogation practices they
knew to be in violation of U.S. and international law.

The district court held that the Federal Tort Claims Act provided the exclusive remedy
for the defendants’ allegedly tortious conduct and granted the defendants’ motion to dismiss the
ATS and Geneva Convention claims. The distiairt also dismissed éhconstitutional claims,
holding that the defendants were entitled to imity from suit. It denied, however, the motion
to dismiss the RFRA claim.

On appeal, the Court of Appeals for theCD.Circuit affirmed the district court’s
dismissal of the ATS, Geneva Convention andstitutional claims, and reversed the denial of
the motion to dismiss the RFRA claim, holdititat the RFRA did not apply to Guantanamo
detainees. In affirming the dismissal of the constitutional claims, the court of appeals referred to
its then-recent decision iBoumediene v. Busk,76 F.3d 981, 984 (D.C. Cir. 200That “the
Constitution does not confer rights aliens without property goresence within the United
States.” But, the Court said, “[e]Jven assunmamguendothe detainees can assert their Fifth and
Eighth Amendment claims, those claims are nonefisesubject to the defendants’ assertion of

qualified immunity.” 512 F.3d at 665.

® The Court of Appeals confirmed the imniynruling of the district court that the
defendants, all of them federal officials, werdragivithin the scope of their employment at the
time of the incident out of which the claim aeosThe court held #t the underlying conduct —
the detention and intergation of suspected enemy comb#gan was the type of conduct the
defendants were employed to engage in:

[T]he detention and interrogation of suspected enemy combatants is a
central part of the defendants’ duties as military officers charged with
winning the war on terror. . . . Whitae plaintiffs challenged the methods
the defendants used to perform their dyttee plaintiffs do not allege that

the defendants acted as rogue ddiicior employees who implemented a
policy of torture for reasons unrelatéal the gathering of intelligence.
Therefore, the alleged tortious contlwas incidental tahe defendants’
legitimate employment duties.



Subsequent to the D.C. Circuit's decision Rasul, the Supreme Court decided
Boumediene.In Boumedienethe Supreme Court held only that Guantanamo detainees have a
procedural right under the Suspension Claus@rttle | of the Constitution to file a habeas
petition and receive judicial resiv of “both the cause for detem and the Executive power to
detain.” 128 S. Ct. at 2269. The CourtBoumedieneexpressly emphasized that it did not
address any “claims of unlawful condtis of treatment or confinementld. at 2274. In fact,
the Court noted that “[i]t bears repeating tbat opinion does not address the content of the law
that governs petitioner's detention.”ld. at 2277. Rather, “[tlhat is a matter yet to be
determined,” because the Court “[h]eld” orithat petitioners mayinvoke the fundamental
procedural protections of habeampus” Id.

The Court’s ruling was predated upon its corgsion that, although the United States
had no “sovereignty” over Guantanamo, the bveag nevertheless leased and under the complete
and total control of the United Statdsl. at 2261-62. This was critical because the location of a
non-resident alien and the alien’s contacts with the United States are determinative of
constitutional rights.See Johnson v. Eisentrag889 U.S. 763, 778 (1950) (holding that non-
resident aliens detained at military prison in Germany had no Fifth Amendment rights.)

Boumedienedid not address immunity in any washape or form. Notably, when
Plaintiffs opposed CACI’'s motion to disss on immunity grounds, they never cigdumediene
— confirming that it has no relevance to the immunity issue. R&bemediene’snly possible
relevance is to whether alienace held at Guantanamo haugy constitutional rights under the
Fifth or Eighth Amendments. Plaintiffs here ass® such rights; their reference to the remand

in Rasulis of no moment.

Rasul,512 F.3d at 658-59 (citations omitted).



On December 15, 2008, the Supreme Court vacated the rulRgsimand sent it back
“for further consideration in light oBoumediene v. Bush On December 22, 2008, the D.C.
Circuit ordered the parties Rasulto file supplemental briefs “addressing the effect, if any, of
the holding inBoumediene v. Bushi28 S. Ct. 2229 (2008), dhis Court’s opinion irRasul v.
Myers,512 F.3d 644 (D.C. Cir. 2008), in light of Cirtprecedent.” Thasupplemental briefing
is scheduled to conclude on February 9, 2009.

Under conventional procedure for adjudicgtimmunity claims, the D.C. Circuit will
first need to decide whether the plaintiffsRasulhave any constitutionaights under the Fifth
or Eighth Amendments. Saucier v. Katz533 U.S. 194 (2001). If the answer is in the
affirmative, the court will then address whetlieey were recognized at the time of the alleged
activities. To overcome immunity, the rights thelation of which is chimed must have been
clearly established at the time of the alleged violatidRasul,512 F.3d at 28quoting Harlow v.
Fitzgerald,457 U.S. 800 (1982) anditchell v. Forsyth472 U.S. 511 (1985)).

Whatever the outcome of the remandRiasulin the D.C. Circuitthe immunity defense
in this action — where Plaintiffs do not evassert constitutional claims — is governed by

Mangold The straightforward application of thatecedent requires dismissal of this action.

* In Pearson v. Callahar494 F.3d 891 (10th Cir. 200®ert. granted Oct. 6, 2008, No.
07-751, the Supreme Cowtia spontedirected the parties to bfiand argue “[w]hether the
court’s decision irBaucier v. Katz533 U.S. 194 (2001), should be overrule@aucierhas been
widely criticized because it has resulted judges being required to adjudicate difficult
constitutional questions, even insea where immunity clearly applied.



Respectfully submitted,

/sl J. William Koegel, Jr.

J. William Koegel, Jr.

Virginia Bar No. 38243

John F. O’Connor (admittegato hac vicég
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CERTIFICATE OF SERVICE

| hereby certify that on the 8th day danuary, 2009, | will elemnically file the
foregoing with the Clerk of Cotiusing the CM/ECF system, whiavill then send a notification
of such filing (NEF) to the following:

Susan L. Burke

William Gould

Attorneys for Plaintiff

Burke O'Neil LLC

4112 Station Street
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