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(Thereupon, the follow ng was heard in open
court at 12:32 p.m)

THE CLERK: 1:09 civil 736, Rosetta Stone,
LTD versus Googl e, Incorporated.

MR. ROSS: Good norning, Your Honor.
Terrance Ross for the plaintiff, Rosetta Stone, Limted.

THE COURT: Cood norning, M. Ross.

MR. FRI EDEN. Good norning, Your Honor.
John Frieden for the defendant, Google.

It's my pleasure to introduce Margret Caruso
who is admtted pro hac vice in this action.

THE COURT: Good afternoon.

M5. CARUSO (Good afternoon.

THE COURT: |' m ready.

M5. CARUSO Good afternoon, Your Honor.
Margret Caruso for the defendant, Google, Inc.

We're here on Google's notion to dism ss
Rosetta Stone's conplaint. The primary basis for the
nmotion is the party forum sel ection cl ause.

This forum sel ection clause is very plain
| anguage, and it requires that all clains relating to
Googl e' s prograns, defined as Google's advertising
programs, "be litigated exclusively in the federal or
state courts of Santa Clara County, California, USA"

Unlike the earlier forum sel ecti on cl ause,
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there is no nention here in the clause between exclusively
and the federal state courts. |It's sinply right there.
It applies to all clains relating to Google prograns.

And the plaintiff, Rosetta Stone, has not
contested that its conplaint relates to Google's
adverti si ng prograns.

What they've tried to do, instead, is a --

t hose words or the Google prograns don't have neani ng.
They don't add anything at all to the forum selection

cl ause. The forum sel ection clause sinply applies to the
agreenent of the parties.

That, of course, as contrary to basic
principles of contract interpretation which all words of
the contract have neaning and they're not superfl uous
words, that all the words have to be accredited here. And
t he explanation that Rosetta Stone offers does not give
any neaning to those words.

THE COURT: So does a conspiracy claim
agai nst Google, is that enconpassed in the forum sel ection
clause if it involves third party?

M5. CARUSO Yes, Your Honor, it is because
the only defendant here is Google. And that claimis
based entirely on Google's advertising prograns.

Al the allegations in the conplaint are

directed to actions that are taken in connection with
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third parties advertising through Googl e AdWrds program

THE COURT: The plaintiff's claimhere
i nvol ves trademark infringenent. 1s it your viewthat
because the trademark infringenent asserted has to do with
Googl e's website that that woul d enconpass the forum
sel ection cl ause?

M5. CARUSO Yes, Your Honor, but nore
particularly every allegation of trademark infringenent is
based on the Googl e AdWrds program and t he operation of
Googl e AdWords program

So because that is -- it's not because the
AdWords programis a covered Googl e program under this
clause, yes, it relates to this clause and is covered by
it.

THE COURT: Well, help ne with the -- your
view of the clause is really straightforward. Anything
that -- any lawsuit that a client of Google wants to bring
has to be brought in California under the forum sel ection
clause; is that right?

M5. CARUSO Any claimthat relates to the
Googl e advertising prograns that's brought by a custoner
of the Googl e advertising prograns, yes.

THE COURT: And you already said trademark
infringenment is enconpassed in that.

M5. CARUSO. Yes, as alleged in Rosetta
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Stone's conpl ai nt.

THE COURT: Ckay. Well, if you would
address the issue of the fal se endorsenent claim

M5. CARUSO Yes, Your Honor. This claimas
under the Lanham Act, and as Rosetta Stone admits in the
fal se endorsenent claimwhat matters i s whether or not
there's a perception that the plaintiff endorses the
defendant -- the defendant's products.

And, uniformy, you |l ook at those cases and
any ot her fal se endorsenent cases, they're all about
whet her the plaintiff is endorsing the defendant.

And, Rosetta Stone has not alleged that.
They' ve alleged that there is -- the public is under the
m si npression that Rosetta Stone endorses third parti es,
not the defendant.

And that's a critical distinction for the
| anguage of the Lanham Act and all of the cases construing
it in false endorsenent clains.

THE COURT: Does the Lanham Act require that
the parties be conpetitors?

M5. CARUSO  No, Your Honor, not for
purposes of a false -- false endorsenent claim That --
in our opening brief, we were not sure exactly what the
contours of their allegations were so we addressed all the

various theories that section of the Lanham Act. And
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fal se advertising clains require conpetitors, but nost --
any other claimfiling under that section of the Lanham
Act does not.

THE COURT: kay. And, would the conspiracy
cl aim be barred by the Conmuni cati ons Decency Act because
Google is an informati on content provider?

M5. CARUSO W believe that Google is not
an informati on content provider under the CDA. |nstead,
Google is solely a provider of an interactive conputer
servi ce.

Googl e has been held in nunmerous cases to be
a provider of interactive conputer services, and there
aren't any cases that hold the kind of activities alleged
in Rosetta Stone's conplaint constitute activities that
give rise to an information content provider.

THE COURT: Cxay.

M5. CARUSO If Your Honor would like, I can
go through sone of the cases that they cited and highlight
how di fferent those facts are fromthe ones we have here.

THE COURT: Well, I'mnot sure that that's
necessary, and | have received your reply brief.

' ve focused on the questions that | want to
ask you at the outset.

Let nme hear fromM. Ross and |I'l|l give you

a chance to respond.
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M5. CARUSO. Thank you, Your Honor.

THE COURT: |I'msorry. | should ask you if
there's sonething else you felt you wanted to say that you
weren't given a chance to say right now

M5. CARUSO. If there's anything el se
remai ni ng at the end.

THE COURT: Ckay, all right.

MR. ROSS: Your Honor, | think this is a
fairly straightforward contract interpretation issue as

presented to the Court here.

THE COURT: |'ve been told that many tines
t oday.

MR. ROSS: Yes. | couldn't believe when
heard the first case. It was a forum sel ection clause.

That's an incredi bl e coincidence.

THE COURT: \What are the chances that woul d
happen twice in the sane docket. | understand.

MR. ROSS: |'ve practice 20 years and |'ve
only had a couple of these and now two on the sanme docket.

Your Honor, the very first rule of contract
interpretation, all that's required day one in contracts
is that every part, every provision, every clause of the
contract has to be given neaning. You don't read any out.

And t he fundanental argunent that Google is

maki ng here is you have to ignore the preanble.
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Now, there's actually a way to do that.
|'"ve drafted clauses like that. You put it towards the
end of the contract and you say all the captions in the
foregoi ng sections and the whereas clauses are not to be
used in interpreting contract.

There is no such provision here. And that's
a noticeabl e absence. And wi thout such a provision, this
Court has to interpret this contract to give neaning to
t hat second sentence which Ms. Caruso so studiously
i gnor es.

And that second sentence says, "these terns”
and the forum sel ection clause is one of "these terns
govern custoner's participation in Google advertising
progranms". Custoner's participation, neaning Rosetta
St one.

And so the forum sel ection clause nust be
interpreted in light of that second sentence of the
preanble. The forum sel ection clause nust be understood
to nean that clains arising out of the contract or
relating to Rosetta Stone's participation in the Google
program nust be pro --

THE COURT: Wiere are you reading fronf

MR. ROSS: Your Honor --

THE COURT: Is that tab one of your --

MR. ROSS: Do you have the Googl e
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advertising contract in front of you?

THE COURT:

| have tab one, the terns and

condi tions of AdWrds sel ect advertising program

MR. ROCSS:
brief of Google's, Your

back of that brief --

THE COURT:

MR. ROSS:

THE COURT:

here. Ckay. | see it.
MR. ROSS:

second sentence --

THE COURT:

MR. ROSS:

t he contract about?

I f you | ook at the very opening

Honor, there's an affidavit at the

Ch, | see it.

Exhi bit A.
| have it. Hol d on. | have it
| see it.

So you see there on that very

Ri ght.

Because fundanental ly, what is

The second prinmary rule of contract

interpretation is we look to interpret provisions of the

contract as a whol e.

VWhat is this contract about?

Vell, the

second sentence tells us it's about advertising by Rosetta

on the Googl e's networKk.

section of this contract,

But if you read every other

it is all about what Rosetta

Stone does to advertise wth Google.

It's nothing about third party. It inposes

a bunch of requirenments on Rosetta Stone for advertising

w th Googl e.

And so when we get to this forum sel ection
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clause at the very end, applying the two fundanental rules
of contract interpretation, how -- we got to nake sure we
gi ve every clause neaning and we | ook at a contract as a
whol e. W have no choice but to conclude that the clains
that have to be sent to Santa Cara County are clains that
deal with breach of contract, breach of this contract, or
that relate to Rosetta Stone's participation, i.e.,
advertising on Googl e.

Now, Ms. Caruso said well, that would give
no neaning to this word, the second part of the forum
sel ection clause clains or clains arising out of the
program That's not true.

There could be ot of clainms that don't
i nvol ve a breach of contract by Rosetta Stone that woul d
have to go out to California.

"1l give you an exanpl e, Your Honor.
There's nothing in the contract that says you, Rosetta
Stone, don't put any viruses on our Google network when
you advertise with us.

Soif we did, if Rosetta Stone put a virus
on the Google's network, it could not bring a breach of
contract claimthat would have to go out to California.
But it could bring a tort claimagainst us, and that would
have to go out to California.

So the clause she's planning on does have
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meani ng when you use our interpretation which of course is
limted to Rosetta Stone's participation in this
adverti sing.

And of course, Your Honor, this is drafted
by Google, and the uniformrule in all the circuit courts
is that if a forumselection clause, if there's any doubt
or uncertainty as to what it should nmean or how it should
apply, then it's not enforced. Uniformrule of all the
circuits.

So that's our argunment with respect to forum
sel ection cl ause unl ess you have ot her questions.

THE COURT: Well, the clains that are
brought here don't necessarily turn on the contractual
rel ationship between Google and Rosetta Stone. Trademark
i nfringenent clainms can be brought in any event agai nst
Googl e or any others that infringe the trademark.

MR. ROSS: That's correct, Your Honor. And
you obviously have in mnd the case that's not before the
Fourth G rcuit because we haven't dealt with this, but
other circuits said the only tinme you use these forum
sel ection clause but not on breach of contract cases is
when t hey sonehow revol ve around this contract or they
sonehow require interpretation of contract, for exanple,
Manetti case in the Ninth Crcuit.

Your Honor is absolutely right. W -- these

RENECI A A. SM TH-W LSON, RMR, CRR




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

13

cl ai rs have absolutely nothing to do with our adverti sing
on their systemor this contract. You're right.

THE COURT: Well, as it relates to this
| awsuit here, the claimof Rosetta Stone is all about what
appears on the Google ads and the Google website, isn't
it?

MR. ROSS: That's true. And we --

THE COURT: Doesn't that relate to Google's
adverti sing progranf

MR. ROSS: No, Your Honor, because the
contract here is dealing exclusively with Rosetta Stone's
advertising on that network.

We aren't conplaining in the underlying
| awsuit that we did anything wong or that we conm tted
trademark violation. W're saying sone third party did
that, and therefore, it has nothing to do with this
contract.

In our lawsuit, this contract will never be
entered into evidence, tal ked about, testified to by us or
by Googl e because it's conpletely irrelevant to those
third party trademark suits. It's [imted to Rosetta
Stone's advertising of the network.

THE COURT: But, when you say third party
trademark suits, what you're really conplaining of is the

di splay of an ad for a so-called sponsored |ink that m ght
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refer to another corporation or a conpetitor of Rosetta
Stone; is that right?

MR. ROSS: Yes, Your Honor. There are ads
that Rosetta Stone has nothing to do with them They are
bei ng brought -- they are ads by sone third party
conpletely unrelated to Rosetta Stone or our contract with
Googl e.

THE COURT: Those third parties are not
before the Court. So, for exanple, if there is sone
conpany cal l ed, you know, Language, Inc, that you think is
using Rosetta Stone's mark in the simlar fashion because
t hey have authorized Google to present an ad for Language,
Inc on their website, you have not brought theminto this
suit, have you?

MR. ROSS: You're absolutely right. W have
not and we are not required to under the Lanham Act. W
coul d have brought if we wanted to a direct claimfor -- a
claimfor direct trademark infringenent against them
But, why? They would just change their nane and norph
into sonet hing el se.

The only way to stop this sort of conduct is
to bring it against the party that's facilitating and
making it possible and that's Google. And the Lanham Act
clearly allows that. No dispute here. They have not

moved to dism ss our trademark cl ai ns.
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THE COURT: Let's turn to the conspiracy
claimand the issue of whether Google is an interactive
conputer service provider rather than an information
content provider under the CDA

MR. ROSS: Your Honor, there's absolutely no
doubt that they're an interactive conputer system That's
only one of the three prongs that they have to fulfill.

We're arguing the other two prongs which is
that they are an information content provider and this is
not Speech Online. Let ne deal with Speech Online first.

What ' s happening -- what their claim
fundanentally is -- there are pernutations of it. But we,
Rosetta Stone, have people out there who are called
resellers. W have contracts with them They're
aut horized to sell our product. They' re not authorized to
put ads on the Google network. The contract says that.
You can't use our trademark in that context.

Googl e is going to them and sayi ng, hey,
come put an ad on our network, notw thstanding that
contract.

THE COURT: So, induce themto breach their
contract with Rosetta Stone?

MR. ROSS: They're conspiring, yes. And
that has nothing to do about online speech. That's a

conpletely offline activity.
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And the CDA, the immunity for the CDA which
is originally passed for AOLs of the world service
providers, is all about online speech. It's not about
this offline conduct. And that's what that claimis
about, and therefore it's not enconpassed.

Now t he second argunent we make is that they
are al so considered for purposes of the CDA information
content provider. And specifically because it's a
12(b) (6) notion, if you | ook at paragraph 57 of our
conpl ai nt we expressly said that they create content. And
that's the definition of an information content provider
under the CDA

THE COURT: They create content by
di splaying -- creating the witing or the graphics that
appears on the sponsored links on their website.

MR. ROSS: Yes, sir. And they say that
they're nore like editors of a newspaper. They're
neutral. They're just providing sone, you know, editorial
di scretion. And that's not true

If you wanted to advertise on Google, you
woul d have to have the words sponsored |ink on your ad.
Even if you thought that was m sl eading and want to say
this is a paid advertisenent, they nmake you put the word
sponsored |ink.

THE COURT: That | eads to another question

RENECI A A. SM TH-W LSON, RMR, CRR
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What does sponsored |link nmeans to you? |[|s there consumner
confusi on about what a sponsored link is?

MR. ROSS: That's part of the case, yes,
Your Honor. So part of the confusion they're responsible
for and therefore they're creating content and therefore
they don't get the imunity of the CDA

Does that nmake -- does that make sense to
you, Your Honor, because | can el aborate sonme nore.

Here's --

THE COURT: | think that | understand what
you're saying. You're saying that to the extent that
Googl e creates the ad that is displayed on their website,
even if the information is supplied by the client, they
are a content provider.

MR. ROSS: Yes, Your Honor. Now, there are
a couple of cases that they cite in their brief, correctly
cite that say if sonehow you're doing that in a neutra
manner, you know, that the final decision -- here is the
way it's expressed -- the final decisionis with the
adverti si ng custoner.

You suggest to them oh, why don't you
brighten this ad up. You' d get nore business. But it's a
suggestion. They have the final decision

Then you don't becone an information content

provider. What |I'msaying to you is that's not the case
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It's not a suggestion. You have to use their term
sponsored link. You have to have the ad either at the top
or the side. You have to have that little blue -- it's
yel Il ow now, yell ow background coloring. Those are al
things they make you do. It's not a suggestion like the
cases they cite. And therefore, they' re an information
content provider within the unique definition of CDA

THE COURT: Have you set forth a fal se
endor senent cl ai m here?

MR. ROSS: Yes, Your Honor.

THE COURT: And |I'm focused nore
specifically on the issue of the |ikelihood of confusion
as to the source or origin of the goods or services. Wat
does sponsored nean to you?

MR. ROSS: Sponsored neans to sonehow convey
to the consum ng public that you are giving an endor senent
to this product or that you approve it.

And our claimis that the way Googl e goes
about this, the people surfing online are under the
m si npression that Rosetta Stone is sponsored -- is the
sponsor of those sponsored |ink. W think they
del i berately used that word sponsored link for the
pur pose.

THE COURT: Well, you know, in another

context, a sponsor is soneone who pays noney for permanent
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di splay. For exanple, a charitable activity, a sponsor is
listed as a sponsor of the X, Y, Z Ball. That does not
necessarily suggest that the organizati on has adopted the
sponsor, does it?

MR. ROSS: No, it doesn't. You're
absolutely right, Your Honor, and renenber this is a
12(b)(6) notion and so --

THE COURT: Yeah, the issue is -- the test
is one of plausibility.

MR. ROSS: Yes, Your Honor. That's
absolutely right, under Twonbly. Let nme put it this way.
There are specific academ c studies out there that say in
the context of the Internet, commobn users perceive that to
mean, sponsored link to nean that their search for a
speci fi c conpany, Rosetta Stone.

You know, this all starts when you the
searcher put in the term Rosetta Stone. You don't put in
| anguage software. We woul dn't be here conpl ai ni ng.

You punched Rosetta Stone. In your mnd
you're thinking I"'mgoing to get results to tell nme howto
get there. You punch in Rosetta Stone and you get the top
of the page, the sponsored |ink.

All the academ c studi es show that people
commonly think that that neans Rosetta Stone sponsored

that. And soit's alittle bit different where in a
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football, you know, college bow series, year after year
we all know that when they say the Tortilla Doritos Fiesta
Bow , we know what sponsored neans there. |It's different
here. Now, if | may add one other point. | know you' ve
been here very long tinme this norning. Thank you.

THE COURT: This is honest governnent worKk.

MR. RCSS: Yes, it is. Thank you.

Their argunment sort of norphed the opening
brief that Ms. Caruso admtted, and they're no | onger
argui ng about conpetition. They're saying that we
didn't -- they didn't put there nanme Rosetta Stone on
their products. And that's just not required in the
Lanham Act and the words of the Lanham Act answer this
guestion directly.

So, if | may just read to you fromTitle 15
of the United States Code Section 1125(a), if you' d bear
with me, the words are right here.

It says "any person who, or in connection
wi th any goods or services or containers for goods uses in
comerce, any word, term nane, synbol, device, any
conbi nati on thereof" --

THE COURT: Sl ow down, slow down. The court
reporter's got to take this down.

MR. ROSS: |'mso sorry.

THE COURT: And | can't even think as fast

RENECI A A. SM TH-W LSON, RMR, CRR
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as you can talKk.

MR. ROSS: She is actually very fast. She's
very good.

So, false or msleading representation of
fact which, in commercial advertising, what they do
"m srepresents the nature, characteristics, qualities or
geographic origin of his or her or another person's goods
or services". Another person's goods or services.

The notion that the fal se endorsenent has to
be on a Google product is directly belied by the words of
the statute. W don't need a case for that because the
statute says Googl e can put our nane fal sely endorsing
sonme ot her person's goods, and that's a cl ause of action.

THE COURT: Al right. 1've asked you the
guestions that | have. Thank you very nuch.

M5. CARUSO. Thank you, Your Honor. [|'Il
pick up right where M. Ross left off with the | anguage of
t he Lanham Act. And the portion he was reading of the
Lanham Act is not the portion that controls here. That's
the preanble that gets to where the Lanham Act | ays out
what the clains can be.

And, there if again -- the language is a
little cunbersone, but 1'll read it for the record.

THE COURT: Slowy.

M5. CARUSO. Yes. To state this type of
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cl ai m under Lanham Act, the allegation has to be that "the
use of the word, termor trademark is likely to cause
confusion as to the affiliation, connection, or
associ ati on of such person” and that neans the one all eged
to have used the fal se designation of origin here, the

def endant, "w th another person”, which the case lawtells
us is the plaintiff, "or as to the origins, sponsorship or
approval of his or her", the defendant's "goods, services
or commercial activities by another person", the
plaintiff.

And what's inportant, Your Honor, because
it's not inmediately apparently maybe the first tinme you
| ook at it, this by-another-person | anguage. Uniformy,
the case law tells us that that is the plaintiff.

The cases that the defendant -- the Rosetta
Stone cites all say the defendant, the defendant's goods.
It has to be confusion as to the plaintiff's endorsenent
of the defendant's goods.

And, Rosetta Stone has not offered any case
that is to the contrary. |It's just not sinply what the
law is.

|"d like to go back to the forum sel ection
cl ause because | think that really noots this issue.

First of all, the |anguage about -- in the

preanbl e that these terns govern the custoner's
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participation, this |anguage, we don't need to shy away
fromit in any way. It -- these terns are the
requirenents. They're the rules under which the custoner
has to agree to participate in Google's prograns.

The custoner could separately -- it could
choose not to be a custonmer and not to advertise to the
AdWor ds program and separately bring this case. That's
true.

That's not what they did. They agreed to
play it by these rules, the rules in which they agreed to

bring any claimrelating to Google advertising prograns in

Cal i forni a.

And one of the cases that they cite even
makes this point. It says that -- what is the Transfirst
case.

It points out in a forum sel ection cl ause
that the plaintiff's clains relate to their enpl oynent
agreenents but they woul d exist independently of those
enpl oynent agreenents.

But, given the |anguage of that forum
sel ection clause, it covers those clains, even though they
coul d have been brought in the absence of a contractual
rel ati onshi p.

And, what's inportant here is that there is

this contractual relationship. And, it's not necessary
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that the clains to be brought in California relate to the
contractual relationship.

And again, going back to the | anguage of the
contract, this is clear. So, the forum sel ection clause
says all clains, not just arising out of but relating to
this agreenent.

So, if you just stopped right there, already
you have enough | anguage to see that Rosetta Stone's
argunment is not correct, that their interpretation of
the -- of Google prograns woul d add anyt hing el se because
tort clains that relate to this agreenent would clearly be
covered by it.

So, the "or Google prograns” has to add
sonet hi ng.

THE COURT: Al right.

M5. CARUSO And they don't identify or fill
us in with what that m ght be.

In addition, | think it's worth pointing out
that the ternms of -- the advertising programterns aren't
just limted to what's necessary for Rosetta Stone to
advertise on the AdWrds program

| n paragraph four, section B, it specifies
that the custonmer shall not use any automated neans or
form of scraping or data extraction to access, query or

ot herwi se col |l ect Google's advertising related information
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from any program website or property.

So whatever ability Rosetta Stone had to do
that technically or lawfully otherw se, they've now
agreed, just like they' ve agreed to bring any clains
relating to the programin California, not to do that

So, these programterns are all required, do
govern the conditions of Rosetta Stone's participation,
but they're not Iimted just to that advertising
rel ationshi p.

THE COURT: Thank you very nuch.

M5. CARUSO You're wel conme, Your Honor. |If
you would i ke to hear nore about the CDA, | can talk
about that.

THE COURT: |I'mtrying to be polite. Wen
say thank you very much, that neans that | think
under st and your position.

MS. CARUSO  Ckay.

The --

THE COURT: In California, that -- in
Virginia, that neans the judge has heard enough.

M5. CARUSO. Thank you very much, Your
Honor .

THE COURT: Thank you.

This matter is before the Court on the

defendant's notion to dismss. And the parties have
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properly briefed the matter, and there are, | think, three
critical issues, and the first that has to be deci ded at
the outset is whether or not this lawsuit belongs in
Virginia under the forum sel ection clause of the AdWrds
contract submtted by Googl e.

And, of course, such clauses are enforceable
under Virginia law and federal law. And what we're
dealing with here is terns that are set forth in the
AdWbr ds program contract in paragraph nine.

And both parties have briefed the natter.

So, | have to, as | am supposed to, determne if the
clause is clearly comunicated to the other side, whether
it's mandatory perm ssive, whether the clains involved are
subject to the clause, and whether the resisting party has
rebutted the presunption of enforceability under the
Phillips versus Audi o Active case.

Qoviously, the first and the second are net
because the clause is obvious and it is, | think, a
mandatory clause. And it was conmunicated el ectronically
to the Rosetta Stone's marketing manager

And as it relates to the issue of whether or
not the clains are subject to forum sel ection cl ause,
hold that they are not, because none of the clains concern
Rosetta Stone's participation in Google's advertising

progr ans.
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Three of the clains concern Virginia
busi ness law, and five are based on the Lanham Act.

Qobvi ously, the Yahoo case fromthe Fifth
Crcuit is not controlling. But in that case, the Fifth
Circuit upheld District Court's judgnent to not enforce a
forum sel ection clause because the clause in that case
required American Airlines to submt clains to California
foruns and cl ai ns brought by Yahoo against it and the
cl ause i s anbi guous. And the clains between Anerican
Airlines and Yahoo arose out of different circunstances.

Here what we're dealing with is a trademark
i nfringenment claimthat could have been brought
notw t hstandi ng the contract. The cause of action do not
turn on the contractual relationship between Google and
Rosetta Stone.

The clainms arguably turn on Google's
relationship with other advertisers, that is to say the
rel ationship that Google has wth other advertisers who
are being presented on the website as sponsored |inks.
And if that's an i ndependent rel ationship between Googl e
and Rosetta Stone, obviously, the facts would be different
if Rosetta Stone brought a breach of contract clai mwhich
woul d require interpretation of the AdWwrds contracts.

So, because the clains are not subject to

forum selection clause, |'"mgoing to deny the notion to
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dismss as it relates to the forum sel ection cl ause.

That brings us to the false representation
cl ai munder 12(b)(6). Obviously, |I'm applying Bel
Atl antic versus Twonbly and Ashcroft versus Igbal. And it
seens to ne that I"'mgoing to grant the notion to dismss
as it relates to the false representation of the so-called
fal se endorsenent cl aimbecause the plaintiff here has not
sufficiently asserted that there is a |ikelihood of
consuner confusion as to the origin, approval or
endor senent of the product under the Comns -- and Com ns
is GOMNMI-NS versus D scovery Communi cati on case

And | think that a fal se endorsenent claim
can be viable even if the parties are not conpetitors
under the Holland versus Psychol ogi cal Assessnent case.

But what we have here is a failure to, |
think, sufficiently set forth a likelihood of confusion as
it isrequired in the Fourth Crcuit under the Synergistic
case. And Synergistic is spelled SY-NE-GI-S-T-1-C
case, Fourth G rcuit, 2006.

Focusing on the seventh factor which is
actual confusion, while the plaintiff sets forth
background about the information on the Internet, Google
Search Engi ne bei ng based on keyword "advertising”, | do
not think that they sufficiently set forth a show ng that

woul d denonstrate confusion by web users or confusion by
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web users that would all ow web users to think that
sponsored |ink neans that Rosetta Stone sonehow endorses
t he |ink.

| think that it has -- sponsored |inks neans
arguably paid ads, not necessarily ads paid by or approved
or endorsed by Rosetta Stone. And obviously, | give
Rosetta Stone a chance to revisit if they want to repl ead
that. But I1'mgoing to grant the notion as it relates to
the fal se endorsenent cl aim

As it relates to the issue of whether the
conspiracy claimis enconpassed in the imunity afforded
by the Conmuni cations Decency Act, dependi ng upon the
status of Google, | think that Google is an interactive
conputer service provider. And there's no indication here
that Google creates the contents of the ads.

| understand the theory about the banners
and the headings. And | think ny Neiman Ford -- Nei man
Chevrol et case address sonet hing about the banners and
headi ngs. But in any event, | do not think that is
sufficient to plead that Google would fall outside the
Conmuni cati ons Decency Act's inmunity.

Rosetta Stone has cited to the Fair Housing
Counci|l of San Fernando Valley case, and | think that that
case is distinguishable in about three ways.

First, the Roommates.com requires an

RENECI A A. SM TH-W LSON, RMR, CRR




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

interested nenber to conplete a questionnaire. Second,
Roommat es. com sends out e-mails containing nenber's
profile to other nmenbers; and third, information provided
by Roommat es.com nenbers in a comment box are displ ayed
for others to view

In that case, the Court found that
Roommat es. comis an informati on content provider because
as to the contents of the questionnaire and the e-nai
distribution, its content ads fornul ated by Roommates.

Here, Google is displaying its sponsored
i nks based upon the web user query. And a web user has
to decide to use Google. |It's open. |It's the marketpl ace
on the web. It's not the only gane in town. Cbviously
there is Yahoo and Bing, B-1-N-G and ot hers.

So, the displaying of a formatted
advertising is passive. |It's not the sanme as sendi ng out
e-mails and soliciting private information which is shared
wth others. And simlarly the 800-JR Cigar case is
di stingui shable in at | east tw ways.

First the Court did not determ ne whether
t he defendant's conduct made it an information content
provider. Rather it found that the defendant does not
qualify as an interactive conmputer service provider.

And second, the Court held that imunity was

i nappl i cabl e because the alleged fraud is use of the
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plaintiff's trademark in the advertiser's bidding process,
not necessarily adds information fromthe third party that
may appear on the search results page.

So, seens to nme that Rosetta Stone's clains
turn on the Google's relationship with other paid
advertisers regarding the use of Rosetta Stone's narks.

And since the purpose of the CDAis not to
shield parties fromfraud or abuse, arise fromtheir own
pay for priority advertisenent but fromthe actions of
third parties, it is applicable for this case.

For those reasons, |I'mgoing to grant the
nmotion to dismss as it relates to Count VIII.

Thank you for the quality of your
preparation and your patience.

We're in recess.

(Proceedi ngs concluded at 1:11 p.m)
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