Mohamed v. Holder et al Doc. 257

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

GULET MOHAMED,

Plaintiff,
V.

Civil Action No. 1:11cv0050 (AJT/MSN)
ERIC H. HOLDER JR.,et al,

Defendants.
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ME MO RANDUM OPINION

In this action, Raintiff Gulet Mohamed (“Mohamedhaschallenged his presumed
placement othe No Fly List(the “List”), a register of persons compiled by the Terrorism
Screening Center who are prohibited from flying on commercial airlimesupport of his
claims,Mohamed contendbat the No Fly Lists unconstitutional and is otherwise unlawful
when applied to (1) Bnited Statesitizer (2) who has not been conwedl, arrested or charged
with any crime and (3) as to whom the government has not demonstrated that there is probable
cause to believe that he has committed any crime or is about to commit any Thien€ourt

has already addressBhintiff's constitutinal challenge based on procedunaé grocess"

! On December 9, 2014, the parties each filed motions for summary judgniemasamed’s procedural due
process claim only(SeeECF Nos. 158, 161.Yhe Court determined that the DHS Traveler Redress Inquiry
Program (“DHS TRIP"), a process by which a person denied boardingemagst aeview of hisstatuswas
constitutionally inadequate at the time Mohamed was denied boardihthe¢trevised DHFRIP procedures

(“DHS TRIP II") were not constitutionally invalid on their face, and that ¢onstitutional adequacy of the revised
proceduregould not be assessed as applied until after Mohamed requested a statusméeiathveurevised system
and thereviewing ourt had an administrative recdrdfore it SeeMohamed v. Holdef*Mohamed ), 995 F.

Supp. 2d 520 (E.D. Va. 2014tohamed v. Holdef{*Mohaned 11”), No. 1:1+cv-50 (AJT/MSN),2015 WL
4394958E.D. Va. July 16, 2015)In its Order, the Catialso outlined the procedural asabstantive protection the
Court would expect from the revised DHS TRIP review process. Omibexel8, 2015, the Court ordered “that
plaintiff file on or before January 4, 2016, a Notice concerning whetherténdsda ask for review under the
revised DHS TRIP, and if so, how this matter should proceed in lightbtlecision.” (ECF No. 204.) On January
4, 2016, Mohamed filed a notice stating, “Plaintiff Gulet Mohamed WdIdiDHS TRIP complaint no later than
January 18, 2016.” (ECF No. 206.) Despite these representatiappears that thelaintiff has not requested any
such review ohis presumeglacement on the No Fly List.

Dockets.Justia.com


https://dockets.justia.com/docket/virginia/vaedce/1:2011cv00050/261940/
https://docs.justia.com/cases/federal/district-courts/virginia/vaedce/1:2011cv00050/261940/257/
https://dockets.justia.com/

Now pending before the Court are the parties’ cross-motions for summarygnt{@@F Nos.
217 & 221) on Rintiff’s remaining challenges to the No Fly Lt the groundthat theNo Fly
List (1) violates the constitutional guarantee of substantive due process (Countdngjutes
an unlawful agency action (Count I1); and {®latesthe non-delegation principle (Count I¥).
Fifth Amended Complaint§CF No. 205) (the “FAC”).
For the reasanstated below, the Court concludes that the No Fly List is not

unconstitutional on substantive due process grounds, it is not unlawful under tthelegetion
doctrine, and it does neiceed agency authorityccordingly, the Court grants Defendants’

motion, and denies Plaintiff's motion, as to Countg and IV.

. BACKGROUND®

Mohamed, a U.S. citizen originally from Somalia, left the United States in 20@@ at a
sixteento travelto Yemen, Somalia, and Kuwait for the purposegsifing family, learning
Arabic, and studyng. On December 20, 2010, Mohamed went to an airport in Kuwait to renew
his visa, buKuwaiti authorites detained himHe alleges thatver the nextveek,they
interrogated, beaaind otherwise tortured hifnFBI agentsvisited him twice during this time.
On January 16, 2011, Mohamed'’s family purchased an airplane ticket for him to return to the
United States Kuwaiti officials brought him to the airport, but he was denied boarding. On
January 18, 2011, Mohamaétkd this actionagainst the heads of the Department of Justice

(“DOJ”), Federal Bureau of Investigation (“FBI”), Terrorist Screen Cefile8C"), Department

2 Although the parties have only filed motions for summary judgment as to €ldsnbstantive due process) and
IV (non-delegation principle), the parties’ fully briefed positi@ssto Count IV are inseparable from the issues
presented ilCount Il (unlawful agency actionand the Courhas therefore considered and ruled on Couas ||
well.

% The facts, as stated here, are undisputed unless otherwise noted. For a miee cscription concerning the
background of thisase seeMohamed 1995 F. Supp. 2d at 5227; Mohamed 1) 2015 WL 4394958, at *2.

“ Defendants agree that Mamed was held by Kuwaiti authorities but dispute what occurred dusing h
confinement. These issues are not relevant to the prepamitiing motions.
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of Homeland Security (“DHS”), and@ransportation Security Administration (“TSA”)
(collectively, the “Defendants’yeekinginter alia, emergency reliieto return to the United
States The Court held a hearing the same day but continued the hearing when Defendants
advised the Couthatthey would allow Mohamed to renter the United Statedohamed
returnedon a commerciallight three days lateon January 21, 2011 and has beén criminally
charged or detainesince he returned. Haleges that he remains on tino Fly List, however.

TheNo Fly List is a subset of th€errorist Screening Databafd SDB’), sometimes
referred to as thewatchlist,”an archiveof informationwhich is assembled and maintained by
the TSCbased on nominations fromgrnment agencieand supported by identifying
information as well as “derogatory informatidmhich must meetertainsubstantive criteria.
In order to be placed in tlESDB, there must be “reasonable suspicion to establish that the
individual is a known or suspected terrorist[[Peclaration of G. Clayton Grigg, Deputy
Director for Operations of TSC (HCNo. 158-1)“Grigg Decl’) 1 15 and the person must be
“known or appropriately suspected to be or to have engaged in conduct constituting, in
preparation for, in aid of, or related to terrorisfdgclaration of Michael Steinbach, Assistant
Director ofthe FBI Counterterrorism Divisio(ECF No. 158-2)“Steinbach Decl.”)  12See
alsoDirective on Integration and Use of Screening Information to Protect Ageensirism,
HSPD-6 (Sept. 16, 2013).

As articulated by th&overnment, the overarching pusggoof the No Fly List is twofotd
(1) to protect commercial aircraft from terrorism andt@estrict the ability of persan
suspected of terrorism to travel for the purposes of advancing their terroeistivedg. See
Defendants’ Memorandum of Law in Support of Defendants’ Motion for Summary &mtgm

(ECF No. 225) (“Defs.” Mem. Supp. Defs.” Mot.”) 25-26 (“The No Fly List . . . protdeas t



national security by both preventing [radicalized] individuals from travelimgaal to engage in
violence or become further radicalized . . . and by preventing foreign fighters whdr&aeled
to conflict zones abroad from using the transportation system to harm or gain enthgint
United States . . . ."see also idat 23 (“[A] preventative screening system necessarily needs to
cover notonly . . . those who . . . are likely to commit terrorist attacks, but also those who are
reasonably suspected of posing a threat, regardless of whether they are known ¢odrate c
plans to engage in the acts the No Fly List is designed to thwart.”). In addition to ttagubs
criteria that must be satisfied for placement in the TSidg,emenbn the No Fly Listequires
the additional determination thidiere is‘reasonable suspiciorthat
The individual poses a threat of (1) committing an act of international

terrorism(as cefined in 18 U.S.C. § 2331(19y an act of domestic terrorisfas

defined in 18 U.S.C. § 2331(5)ith respect to an aircraft; (2) committing an act

of domestic terroem(as defined in 18 U.S.C. § 2331(®)ith respect to the

homeland; (3) committing an act of international terrorfamdefined in 18

U.S.C. § 2331(1)against any U.S. Government facility abroad and associated or

supporting personnel, including U.S. easbies, consulates and missions, military

installations, U.S. ships, U.S aircraft, or other auxiliary craft owned sedeby

the U.S. Government; or (4) engaging in or conducting a violent act of terrorism

and who is operationally capable of doing so.
Grigg Decl.f 18. Moreover, this reasonable suspicion standard must be supported by

“articulable” intelligence and must be based on the “totality of circumstanceshitligence

reviewed® 1d. ] 16.

Il. LEGAL STANDARD
Under Federal Rule of Civil Procedure 56, summary judgment is appropriate dy if t

record shows that “there is no genuine issue as to any material fact and thatitigepady is

® Although the Government has never made public the number of individohldeéd eithemn the TSDB o on the
No Fly List, it appears from publicly available information that the NolLidy includes substantially fewer
individuals than the TSDB. For this reason, it would appear that tis¢astibe showing to qualify for inclusion in
the TSDB is necessly less than for inclusion on the No Fly List; however, it is notsspifrom the recordow
suspicions and information sufficient to qualify for inclusion in the DS®uld be insufficient foadditional
inclusion on the No Fly List.
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entitled to a judgment as a matter of law.” Fed. R. Civ. P. 5&€eglso Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (198@yans v. Techs. Apps. & Serv. &0 F.3d 954, 958-
59 (4th Cir. 1996). The party seeking summary judgment has the initial burden to show the
absence of genuine issue ahaterial fact.Celotex Corp. v. Catretd77 U.S. 317, 325 (1986).

A genuine issue of material fact exists “if the evidence is such that a reasonabtieujd return

a verdict for the nonmoving partyAnderson477 U.Sat248. Once a motion for summary
judgment isproperly made and supported, the opposing party has the burden of showing that a
genuine dispute existdvlatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87
(1986). To defeat a properly supported motion for summary judgment, the nonmoving party
“must set forth specific facts showing that there is a genuine issue for &iadlérson477 U.S.

at 24748 (“[T]he mere existence sbmealleged factual dispute between the parties will not
defeat an otherwise properly supported motiorstonmary judgment; the requirement is that
there be ngenuineissue ofmaterialfact.”). Whether a fact is considered “material” is
determined by the substantive law, and “[o]nly disputes over facts that mighttaéexitcome

of the suit under the governing law will properly preclude the entry of summamardd 1d.

at 248. The facts must be viewed, and all reasonable inferences drawn, in the light most
favorable to the nonmoving partyd. at 255;see also Lettieri v. Equant Inet78 F.3d 640, 642

(4th Cir. 2007).

. JUSTICIABILITY
Defendand first arguethat Plaintifflacks standing to assert his clasito the extenthat
they relateo his right to exit and enter the United Statdxy traveling internationallyArticle
[l of the Constitution prohibitdederal courts from hearing certain types of casesrder to be

justiciable, a “cad§’ or “controvers[y]” must exist. U.S. Const. art. lll, 8 2, cl. 1. Courts have



developed multiple doctrings determine whether a “case @ntroversy” existspne of which
is the doctrine of standing. At the summary judgment stage, in order to estabidingtthe
plaintiff must set forth specific facts to demonstrate ¢(hahe hassuffered an ‘injury in fact’ . .
. which is (a) concrete and particularized . . . and (b) ‘actual or imminent, not coalj@ct
hypothetical; (2) there exists “a causal connection between the injury and the conduct
complaint of”; and (3) “it must be ‘likely,” as opposed to merely ‘speculatthat the injury
will be ‘redressed by a favorable decisionLujan v. Defsof Wildlife, 504 U.S. 555, 560-61
(1992) (citations omitted).

Plaintiff alleges two formsef injury: (1) that the United States “preventguim] from
boarding an aircraft to return to the United States in January 2011,” FAC { G3) trat he
United Statesha[s] substantially burdened his fundamental right to return to the United Btate
the immediate futured. { 64. Defendants contetttat Plaintiff lacks standing to asseldims
because he successfutbenteredhe United States in January 204hdhis future inability to
reenterthe United Statesitoo speculativeSeeDefs.” Mem. Supp. Defs.” Mot. 33-34. h€
Court has alreadgonsidered andismissed Plaintiff's constitutional claim basedtba events
surrounding his return to the United Stated in January 20awever,n its prior ruling the
Courtdeclined to dismisslaims related to Mohamedalegations ofutureharm

Mohamed claims thatere he not on the No Fly List, as he assuhges he would
traveloutsideof the United States tasit relatives and tdischarge obligationsf his faith, but
has not done so out of fear that he will not be able to reenter tredBidtes Plaintiff's
decision not to engage in international travel because of the difficulties beabhsexpects to

encounter upon return to the United Stagesufficient todemonstrate standingeeSuhre v.

® Briefly summarked, the Court rejected Plaintiff's claim on the grounds that under theytariircumstances, the
four to five-day delay he experienced in returning to the United States did not undugnthiscright of reentry.
Mohamed, 995 F. Supp. 2d at 537.



Haywood Cty.131 F.3d 1083, 108@th Cir. 1997) (Forcing an Establishment Clause plaintiff
to avoid the [Government action] of which he complains in order to gain standing to chatleng
only imposes an extra penalty on individuals already alleged to be suffering aonioitineir
conrstitutional rights’); Hernandez v. Cremge813 F.2d 230, 234-3%th Cir. 1990) (finding
plaintiff who testified that he “would like to return to Mexico, but did not ‘want to run Hieaf
something like this happening again™ had standing to challenge governmerdymabce
requirements for investigating claims of border entry appliqartegtion omitted); see also

Suhre 131 F.3d at 1091 (“[P]ast injury [i]s probative of likely future injury.”). Accordmgihe

Court concludes that Mohamed Istianding to assert all bis claims related téhe No Fly List.

V. COUNT |: PLAINTIFF’'S SUBSTANTIVE DUE PROCESS CLAIM

Plaintiff asserts what he characterizes afaial challengéto the No Fly List and also
an“as applied” challengen substantive due process grounds. However, upon closer
examination of those claimBlaintiff's “facial challengéand “as applieti challenge are
fundamentalljthe samesincePlaintiff’'s “as applied challenge is not based on any claim that
there is an insufficient factual basis to placeRhantiff on the No Fly List based on the criteria
used for that purpose. Instead, Mohamed arthagsheNo Fly List necessarily violates
substantive due process becatlhgecriteria used allowglacement on the No Fly List ohg
person who, like the Plaintiff, (&) aUnited Statesitizeny (2) who has nevdseen convicted,
arrested or charged with any crinaad (3)as to whom the government has not demonstrated
thatthere is probable cause to believe that he has commityectiare or is about to commit any

crime.” In this regard, Mohamed takes the position that because nothing more ghadietite

"In Count |, Mohamed variously articulates his substantive due prebadlenge as “factpecific, as applied,”
“broad, asapplied,” and “facial.” SeeFAC 11 5962. Specifically, he argues in the alternative that (1) his
designation, (2) the designatiof any U.S. citizen not charged with a crime, and (3) the List, in anicafph,
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judgment is used to determine who among the general populafiinnocents” presents a
sufficient threabf future terrorist related conduythe protections of substantive process requires
that the criteria for placement on the No Fly List excltideabove described category of
American citizensFor these reasons, antiile acknowledging that protecting theblic
against terrorist threats is a compelling government inté&viedtamedcontends thahe criteria
used is not narrowly tailoreld pass constitutional mustaénd does not otherwisenstitute a
necessaryegulation furthering a compelling statedrest®

To support his claim that théo Fly List violates the constitutional guarantee of
substantive due process, Maoted centrally relies on the right of movement, as recognized by
the Supreme Court ikent v. Dulles357 U.S. 116 (1958ghapiro v. Thompsoi394 U.S. 618
(1969),overruled on other grounds by Edelman v. Jordéltb U.S. 651 (1974), and subsequent
related holdings. Based on this right of movement, Mohamed claims thksolhas a
constitutionally proteed fundamentatight totravelboth domestically and internationally and
thatthe List violates that righ?

The Due Process Clauséthe FifthAmendmenguaranteethat“[n]o person shall be . .
. deprived of life, liberty, or property, without due process of law.” U.S. Const. aend
Unlike procedural due process, substantive due process “protects individual libamst agai
‘certain government actions regardless of the fairness of the procedures unspliment

them:” Collins v. City of Harker Height$03 U.S. 115, 125 (199%itationomitted). It

each violate substantive due process. Because the Court concludes that nomenoéd/® challenges violates
substantive due process, it does not distinguish betwedréeeforms of his claim.

& Mohamed claims that the No Fly List actually makes us less safe by ayistp allowing those who would do
us harm the ability to gauge tB®vernment’s interest ithemand permitting them to take steps to avoid those
regulations.

° Plaintiff recognizes that “[w]hat Defendants call Mohamed's right oftrgés only an aspect of his general right
of movement.” Plaintiff's Memorandum of Law in Opposition to Defendants’ Motion for &wary Judgment (ECF
No. 232.) (Pl.'s Mem.Opp’n Defs.” Mot”) 30. Other courtghat havedecidel right of reentry claims have also
analyzed such claims as aspects of the right to travel internationally rathexsthistinctive rightsSee, e.g.
Hernandez v. Creme®13 F.2d 230, 234 (5th Cit990).
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“provides heightened protection against government interference witimderidamerl rights
and liberty interest$which are held to a more exacting standard of strict scrutivgshington
V. Glucksburg521 U.S. 702, 719 (1997). Mohamed'’s substantive due proe@sgherefore
depends, in part, on whethdaintiff's fundamental right of travel has been substantially
burdenedandis thereforesubject tostrict scrutiny If a fundamental right is implicated and strict
scrutinythereforeapplies a law will not be upheld unless thevgrnment demonstrates that the
law is necessary to further a compelling governmental interest and has heernynailored to
achieve that interestawkins v. Freemgrl95 F.3d 732, 739 (4th Cir. 1998ge alsdReno v.
Flores 507 U.S. 292, 302 (1993). If a right is not fundamental, themaiv that allegedly
burdens theightis ordinarily subject to rational basis review, and wildeemedonstitutional
unless the plaintiff can demonstrate that it is not reasonably related torekgtbvernment
interest:’

A. Plaintiff's Challenge is Subject to Strict Scrutiny.

1. There isafundamental right to interstate, but not international,
travel.

United States citizens enjtlyeright to engage in botinterstate and internatiahtravel.
It is alsowell establishedhat there is a fundamental right to interstate traele Califano v.
Aznavorian 439 U.S. 170, 176 (1978) (“[T]renstitutional right to interstate travel [has been]
recognized by this Court for over 100 years:"JThe constitutional right of interstate travel is
virtually unqualified.” United States v. Gue€83 U.S 745, 757-58 (1966&ee alsdShapirq

394 U.S.at629 (“all citizens be free to travel throughout the length and breadth of our land

1% Courts have also recognized an “intermediate” level of scrutiny that applassaffecting certaifquask
suspect classesSee Craig v. Borert29 U.S. 190 (1976) (gendeljathews v. Luca#t27 U.S. 495 (1976)
(legitimacy of birth). A lawthat classifies people within these clas$esst serve important government objects
and must be substantially related to the achievement of those obje&e@€raig429 U.S. at 197.
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uninhibited by statutes, rules, or regulations which unreasonably burden or restrict thi
movement.”). However, thesame cannot be said with respect tortgbt to internationalravel
Historically, theGlucksburganalysishasapplied to the determination whether a right
is fundamental.Thatanalysis requires “a careful description of the asserted fundamental libert
interests,” which must B®bjectively, deeply rooted in this Nation’s history and tradition, and
implicit in the concepbf orderediberty, such that neither liberty nor justice would exist if they
were sacrificed.”Glucksburg521 U.S. at 720-21. The Supreme Court’s recent decision in
Obergefell v. Hodgelsasexpanded the scope of that analySeeObergefel] 135 S. Ct. 2584,
2598 (2015)“History and tradition guide and discipline this inquiry but do not set its outer
boundaries.”) Specifically,underObergefel] in addition to considering the United States’
history and traditions, courts muasoevaluate'any history and tradition of animus that
motivates the legislative restriction on the freedoi@turniak v. Lynchl59 F. Supp. 3d 643,
667 (E.D. Va. 2016).
In support of his claim that the fundamental right of travel extends to interdatsoweal|
as interstate travel, tdaintiff relies generally on the historic protections affortiethe
freedom of movement ever since before the foundingi®tthuntry, including protections
provided under the Articles of Confederation and international agreements to whiahttéee U
States is partySee, e.gUniversal Declaration of Human RightsjoptedDec. 10, 1948, art.
XIII (All people have “the right to freedom of movement . . . [as well as] the tigleave any
country, including his own, and to return to his country.”); International Covenant on Civil and
Political RightsadoptedDec. 16, 1966, art. 12.1-12.4 (Everyone has the “right to liberty of
movement . . . [and] shall be free to leave any country, including his own . . . [and] shall not be

arbitrarily deprived of the right to enter his own countrys8e alsd’laintiff’'s Memorandum of
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Law in Support of Plaintiff’'s Motion for Summary Judgment (ECF No. 22R)."'s Mem. Supp.
Pl.’s Mot”) 9-101 Mohamedalsoclaims that Congressasrticle | authority to regulate
commerce with foreign states anticipates an international “zone of movénherdat 11. He
argues that many First Amendmémedoms, such as the free exercise of religion, cannot be
fully enjoyed without recognizinthe right to travel internationally, such as by traveling to
Meccato fulfill the Islamic duty of hajj Id. at12. According to Mohamed, the Citizenship
Clausé? alsoimplies a fundamental right to international travel becausgzenis right to be in
the United States is obstructedhéd or sheannot traveto the United Statefsom an
international destinationlid. at 12-13. Based on this long-standing recognition that the freedom
of movement is a core constitutional valB&intiff asks this Court to “recognize zones of
movement emanating from various constitutional guaranteejust as the Supreme Court in
Griswoldrecognizedzones of privacy’ in threading together various constitutional guarahtees
Id. at11.

There is much to warrant extending the fundametght to travelor movement to
include international travelAs Plaintiff correctlyobservesthe right to international travel is
recognized by international agreements to which the United Statesaui;, and in today’s
world, restricting a person’s right to international travel, garsome circumstancesave 3
profoundan adverse effect on a person’s ability to exercise other liberty interestssasciion
on the right to interstate traveAs the Court has previously observiedierstate and
international travel are increasingly seamlessvaadan no longrreasonably vie interstate

and international travel as discrete and sepagadtieities SeeMohamel I, 2015 WL 4394958,

" These international agreements have the legal force equivalmatti of Congresgroster v. Neilson27 U.S.
(2 Pet.) 253, 315 (1829) (A treaty is “equivalent to an act of thdaddégis . . . .”),overruled on other grounds by
United States v. Perchema3? U.S. (7 Pet.) 51 (1833)).

12« All persons born or natuiiakd in the United States, and subject to the jurisdiction thereof, are citizizes o
United States and of the State wherein they résitleS. Constamend XIV, §1.
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at *6 (“It must be recognized that a meaningful right of travel in today’s world cannot be
understood as cleanly divided between interstate and international travil . . . .

Neverthelesghe United States also has a long history of judicially sanctioned
restrictions on citizens’ international travel in the interests of foreigira#iad national security
that would never have been countenanggt respect to interstate traveicluding, among
others, restrictions on the issuance and use of passports and the imposition of trav8deans.
e.g, Regan v. Wald468 U.S. 222, 242-44 (1984) (upholding regulations “preventingltta
Cuba by mosfAmericancitizers”); Haig v. Agee453 U.S. 280, 293 (1981) (“The history of
passport controls since the earliest days of the Republic shows congressiogaition of
Executive authority to withhold passports . . . .”). Moreover, the Supreme Court has strongly
implied, thoughit hasnot explicitly stagd that there is no fundamental right to international
travel. SeeHaig, 453 U.S. at 307 (The Supreme Court “has often pointed out the crucial
difference between the freedom to travel internationaltiythe right of interstate travél. The
Supreme Court has also observed:

“The constitutional right of interstate travel is virtually unqualified..
By contrast théright” of international travel has been considered to be no more
than an aspect ofie¢“liberty” protected by the Due Process Clause of the Fifth

Amendment. As such thisight,” the Court has held, can be regulated within the
bounds of due process.

Califang, 439 U.Sat 176 (quotingJnited States v. Gues383 U.S. 745, 757-58 (1966)).

Implicitly rejecting the notion that international travel is a fundamental rigatCourt inHaig
explainecthat international travel “is subject teasonablegovernmental regulation.” 453 U.S.

at 306 (emphasis added). And under the reDbetrgefellanalysis, there has been no history or
tradition of Congressional animus that hasited restrict the freedom to travel internationally.
For these reasons, therevesy little jurisprudential basis upon which to recognize a fundamental

right to international travel; anghderthe current state of the lathe constitutionality of the No

12



Fly List based on its effect on any right to international travel must besags@sder theational
basistest. Because the No Fly List will survive that level of review if it wersurvive strict
scrutiny, the Court will first consider the constitutionality of the No Fly Lastdal on its effect
on the fundamental right of interstate travel.

2. The No Fly List significantly interfereswith the fundamentalright to
travel domestically.

A fundamental right will only be implicated by a government policy that, at a mmjmu
“significantly interferes with the exercise of a fundamental rigdiablocki v. Redhail434 U.S.
374, 388 (1978). TheList significantly interferes with Mohamed’s fundamental right to
interstate travel and is therefore subject to strict scrudgeMohamed 1) 2015 WL 4394958,
at *6 (observing within the context of Plaintiff's procedural due process clair® lhatif's
liberty interest was “strong and deserving of strong protections againstessary government
restrictions.”) Although the List does not prevent designees from traveling domestically, it
limits their practicalability to do so. As the Court hakesmdy stated, “a meaningful right to
travel in today’s world cannot be understood as . . . a right without any correlghtewith
respect to the usual and available means in a modern sodiédpdmed 1) 2015 WL 4394958,

at*6.

13 The Government glosses over the List's effect on interstate trasiltaiming th&“courts have repeatedly held
that there is no right to travel by a particular means, even if it is the pwostrient mode of travel.” Defendants’
Memorandum of Law in Reply in Support of Defendants’ Motion for Summatgrdent (ECF No. 242) Defs.’

Reply Supp. Defs.” Mot.”) 13 n.&ee alsdefendants’ Memorandum of Law in Opposition to Plaintiff's Motion

for Summary Judgment (ECF No. 228) (“Defs.” Mem. Opp’n Pl.’s.Mdi5-16. However, none of these non
binding precedents deal withcamplete bamn any particular mode of travel, such as that which the List imposes.
See Gilmore v. Gonzale$35 F.3d 1125, 11387 (9th Cir. 2009) (TSA required passengers to present identification
or be subject to searchjpwn of Southold v. Town of E. Hamptdida7F.3d 38, 54 (2d Cir. 2007) (town law
restricted higkspeed ferry service to and from towhgague of United Latin Am. Citizens v. Brede$&0 F.3d

523, 535 (6th Cir. 2007 statelaw limited issuance of drivers licenses to citizens and lawful permegsgdents);
Miller v. Reed 176 F.3d 1202, 1205 (9th Cir. 1999)atelaw required provision of social security number to renew
driver’s license)Cramer v. Skinngrd31 F.2d 1020, 1031 (5th Cir. 1991) (federal law restricted flights from Texas
airport o the four contiguous states onl@reen v. Transp. Sec. AdmBb1 F. Supp. 2d 1119, 1138 (W.D.

Wash. 2005) (passengers were subject to enhanced security screeningaframdess prior to flying).
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The effect of the No Fly List on the fundamental right of interstate traa¢llesst as
great ather effects on fundamental rights found to constitute significant interfer&mace
example, inZablocki v. Redhail434 U.S. 374 (1978), the Supreme Gdound that a state law
requiring acourt order to marrynder certain circumstargeonstituted &significant
interference” with the fundamental right to mabgcause it “significantly discouradje
marriage. 434 U.S. at 387 n.12s this Court has previously discussed, placement on the No
Fly List doesfar more than “significantly discourage” designees from traveling; it often
absolutely bars them from so doiagd effectively precludes thefmom engagingn a wide
range of constitutionally protectedtivities. SeeMohamed I} 2015 WL 4394958, at *&'

B. The NoFly List Survives Strict Scrutiny.

Under stict scrutiny, a law wilbe struck down unless the Government shihasit is
“necessary to further a compelling governmental interest” and te&harrowly tailored to
further that interest.’Grutter v. Bollinger 539 U.S. 306, 308 (2003ee alsdhapirqg 394 U.S.
at634 (1969) (laws that burden interstate travel must “be necessary to promote a compelling
governmental intere$}.

1. The governmentinterestis compelling.

There is obviouslya compelling government interest in preventing terrorist attacks

against commercial aviatiorSee, e.gHaig, 453 U.S. at 307 (tlis ‘obvious and unarguable’

that no governmental interest is more compelliran the security of the Nation.” (quoting

4 Because the List may be made available withithamong U.S. government agencies, foreign governments, and
airlines and other common carriers, it also has the potential to stigmatizel anlistédual and thereby interfere

with his employment prospects and general enjoyment of life. AlthoughaimifPdoes not specifically allege a
“stigmaplus” claim (presumably because he cannot show the deprivation of a spegiidtaéliberty” or

“property” interest in connection with the stigmsge Paul v. Davjst24 U.S. 693, 7221 (1976), he neverthess
argues that the List restricts his enjoyment of other rights such aglitito freely practice his religion by attending
religious conferences and his abilities to visit his family in Califorstiagly Arabic, travel with friends, and take
vacatiors with his wife. See idat20-21; Pl.'s Mem. Supp. PI's Mot. 15.
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Aptheker v. Seg’of State378 U.S. 500, 509 (1964))). As this Court previously stated,
“[tlhere can be no doubt that the government has the right and obligation to identify . . . and stop
those who premnt such a [terrorist] threatMohamed | 995 F. Supp. 2d at 527. Indeed, it is
“the most compelling of governmental dutiesd.
2. The No Fly List is sufficiently necessary andunder properly applied

procedural protections, narrowly tailored to further the government
interest

To survive strict scrutiny, segulation must be “specifically and narrowly framed to
accomplish” its purposeGrutter, 539 U.S. at 333 (internal quotation marks omitted) (citation
omitted). A regulation that is signifindly under inclusive or ovenclusive is not narrowly
tailored” However, the Governmenkednot first exhaust “every conceivable” alternative
rather,it must show that no “workable . . . alternatives” would achieve the Government’s
interest. Fisherv. Univ. of Texas at Austii33 S. Ct. 2411, 2420 (2013)lere, when
administered with thproperly applied procedural protectidios review of a person’s status that
are now embedded in thevisedDHS TRIP Il review process, the No Fly List is narrgwl
tailored to further th&overnment’s compelling interest in combating terrorism and protecting
national security.

Mohamed argues that the List is both under inclusive andimslesive and thathe
Government could usdternative mean® achievats interest Mohamedclaims that the List is
underinclusive because it (1) only restricts movement by plane, (2) is easitied by changes
in a designee’s appearance or identification to avoid detection, and (3) reéleif@svernment
to disclose its investigative intergiterebyendangeringhational securityy alering potential

terrorists that the Governmestmonitoringthem Pl.’s Mem. Supp. Pl.’s Mot. 19-22.

1> SeealsoZemel v. Rusk381 U.S. 1, 147 (1965).Cole v. Young351 U.S. 536, 546 (195@)nited States v.
Sterling 724 F.3d 482, 509 (4th Cir. 2018)nited States v. GhailanY33 F.2l 29, 47 (2d Cir. 2013}ifry v. FAA
370 F.3d 1174, 1183 (D.C. Cir. 2008)nited States v. Moriso844 F.2d 1057, 1082 (4th Cir. 1988).
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Mohamed als@ontendghattheList is overinclusive becausk (1) bans mostly legal conduct,

(2) classifies individuals based on inaccurate predictive judgments, and ()tpfeva flying
even persons as to whom enhanced screening would adequately address the Government’s
compelling interestld. at22-24. In placeof the List as it is formulated under the current
criteria, Plaintiff claims that the Government cow@dequately protect aviation safety ([dy
searcimg designees prior to boarding, (2) investigating designees more thoroughly, (8hgequi
additional secuty measures on airplanes, (4) ariegt{persons who preseattualthreats to
aviation, and (5) tradkg designees’ movements around the counltly at 24-28.

The Government contends that “the Executive Branch has developed carefulbtedlibr
standatls and criteria geared toward identifying those reasonably likelymondoviolent acts of
terrorism” and “the Government has a host of procedures and safeguards in place to keep the
risk of error to a minimum.” De&f’ Mem. Opp’n Pl.’s Mot. 16-17In that regardthe
Governmentrgues that, while there is some possibility that the List allopsrson suspected of
terrorism to learn of the government’s investigativerest andvith that knowledge engaged in
activities designed to evade detectiom, List provides protections not otherwise obtainable and
on balance provides a measure of security that exceeds any of the possible coasdbfatthe
Plaintiff cites. The Governmeriurther argues that it is entitled to madteategic decisions about
the types of travel (i.e., by plane) tlzemost susceptible to terrorism because no single
counterterrorism measure can thwart every aftagiother measuresxistto address other
threats. Concerning the List’s alleged over inclusiveness, the Goeetitlaims that the List
does not prevent legal condagtart fromtraveling by airplane and that U.S. security analysts
are trained and over time have proven effeativeaking the predictive judgments involved

with the List, as Congress directed thesExtive Branch to makelt also points to the graduated
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nature of the entire watchlist system, which accounts for several difteeagories of
threatening individuals but denies boarding to only one of them. It highlights that nonmsrtat
the Listare subject to five independent levels of review, which narrow it to thethmeatening
individuals.

The Governmendlso arguesbased on the testimony of counterterrorism professionals,
thatPlaintiff’'s proposedilternatives are inadequat8eeDefs.” Mem. Supp. Defs.” Mot. 26-33.
As an example, the Government contends that no level of screening can protecsaganst
threats,such as those that use an “insider” airport employee, unless certain individuals a
prevented entirely from accessing secured areas or boarding airtafts31. It alsoargues
that Plaintiff's alternative of excluding U.S. citizens notvicted o chargedwith a crimeis not
a workable alternative because tharetimes when(1) theGovernment has a reasonable belief
thatanindividual poses aubstantiaterrorist thregtbutis not yet in a position to charge a crime;
or (2) theGovernment has probable cause to believe the individual has committed éatirhe,
would be dangerous strategically detrimentdab begin criminal proceedingsd. at27.

Assessing whetheheList isappropriately tailored to pass constitutional musteses
unsettled issues concerning how and to what extesttypes ofExecutive Branch judgments
are subject to judicial revieW. As a general proposition, in the realm of national security,
governmental determinatiorsjch as thesare due deferendmutare not unreviewableSee
Humanitarian Law Projec¢t561 U.S. 1, 34 (201@When “it comes to collecting evidence and

drawing factual inferences in this aré&he lack of competence on the part of the courts is

'8 |In opposing the Government’s motion for summary judgntbatPlaintiff has taken the position that

evidentiary hearing is necessary for the Court to determine whhthBlio Fly Listis “narrowly tailored” to achieve

its objectives The Court has concludehat given the deference to be accorded national security judgments, and the
facial reasonabfeess and plausibility of the Government’s positions, as supported ligdekaclarations of high

level agency officials, the constitutional issues can be resolved on syjueigment. Howevethis conclusions
subjectto reasonable debatés the Cout has previously observed, the No Fly List represantunprecedented
assertion of Executive Branch authority dtaintiff's position concerning the necessary record upon which to

decide theconstitutional issueis notinsubstantial.
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marked, and respect for the Government’s conclusions is appropriate.” (interaibicit
omitted); see alsliendienst v. MandeK08 U.S. 753, 770 (1972) (concluding thdiere the
government has provided a facially legitimate and bona fide reason, “the coluntstiver look
behind the exercisef that discretion, nor test it by balancing its justification against the First
Amendment interests of those who [claim they are injured by the visa dgnfégfshington v.
Trump 847 F.3d 1151, 1161 (9th Cir. 2017).

In assessing whether the No Eigt is narrowly tailoredo sene a compelling
government interest, the relevant context is not, as Plaintiff contends, alddpublic
transportation that may be vulnerable to a terrorist threatathér, specificallycommercial
aviation, with is special vulnerabilities In that regard, the Government has providegent
reasons as to why each of the alternatives to the List that Plaintiff haastdyg/ould be
inadequate. Moreover, whether the No Fly List is narrowly tailored also cannoteedi
from the procedures in place to review whether someone should be astthAd reflected in
the Court’'sMemorandum OpiniodatedJuly 16, 2015the Court expects th#troughtheDHS
TRIP review processa person who thinks he is on the No Fly Wit have ameaningful
opportunity to know and respond to the factual basis for his inclusion. The Court also expects
thatan administrative recomdill be createdhat gives a reviewingcourt the necessary
information to determine whether the applicable criteria has been satgfigtierthere hasin
fact, been a meaningful opportunity to know and challeangederogatory information, and
whether the “predictive judgments” embedded in that criteria are sufficemthored in facts to
justify the substantial infringements that are imposed on a person by virtuaraflisson on

theNo Fly List. SeeMohamed 1) 2015 WL 4394958, at *13.
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For all these reasons, Court finds that the List is necessary ainiesitiff narrowly
tailored to achieve a compelling government interest and therefore does et Rlalatiff's
substantive due process rights.

C. The NoFly List Pases Rational Basis Review as Applied to International
Travel.

Under rational basis review, the plaintiff bears the butdefemonstrate that the
Government’s chosen means is frationally related to a legitimate state interestity of
Cleburne, Tex. v. Cleburne Living Ct4.73 U.S. 432, 440 (1985). For the above reasons, the
Government’s interest here is compelliagd the means chosen to achieve it are narrowly
tailored. Therefore, the Lisisosurvives rational basis review as it applies to international

travel.

V. COUNT IV : NON-DELEGATION

In Count IV, Plaintiff claims I) that Congress violated the ndalegtion doctrine and
(2) thatTSC and TSA have exceeded their authorgeFAC 11 7172 (“Congress’w] atchlist
[d]elegation wagu]nconstitutional and Defendant T§Aacks [cpngressiondlaJuthorization to
[a]dminister DHS TRIP as [t]urrently[e]xists.” ).

The non-delegation doctrine holds th&@ohgress may not constitutionally delegate its
legislative power to another branch of Governmeiiiouby v. United StateS00 U.S. 160, 165
(1991). This doctrine “is rooted in the principle of separation of powers that underlies our
tripartite system of GovernmentMistretta v. United State488 U.S. 361, 371 (1989).
However, “[s]o long as Congress ‘. . . lay[s] downlégislative act an intelligible principle to
which the person or body authorized to [exercise the delegated authority] isdliecbnform,
such legislative action is not a forbidden delegatiolegiSlative power.™ Id. at 372 (quoting

J.W. Hampton, Jr., & Co. v. United Stat@36 U.S. 394, 409 (1928)).
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The Supreme Couhas only twicesustained a nodelegation challengeln Panama
Refining Co. v. Ryar293 U.S. 388 (1935), the statute at issue “provided literally no guidance for
the exercise ofliscretion.” Whitman v. Am. Trucking Ass;r831 U.S. 457, 474 (2001). In the
only othersuccessful nowlelegation challeng¥ the statuté conferred authority to regulate the
entire economy on the basis of no more precise a standard thalatstigitine economy by
assuring fair competition” Id.

After the September 11, 2001 terrorist atta€ksngress gave the TSAgsponsiblility]
for security in all modes of transportation.” 49 U.S.C. § 114%pecific to aviation security,
TSA must work with tle FBI to “assess current and potential threats to the domestic air
transportation system” and “decide on and carry out the most effective methodtfouous
analysis and monitoring of security threats to that system.” 49 U.S.C. § 44904(a)tess
directed TSA to “share . . . data on individuals identified . . . who may pose a risk to
transportation or national security” and to “notif[y] . . . airport or airline sgcafficers of the
identity of [such] individuals.” 49 U.S.C. 8§ 114(h)(®). TSA must alsg

in consultation with other appropriate Federal agencies and air carriatgisést

policies and procedures requiring air carriers (A) to use information from

government agencies to identify individuals on passenger lists who may be a

threat tocivil aviation or national security; and (B) if such an individual is

identified, notify appropriate law enforcement agencies, prevent the individual

from boarding an aircraft, or take other appropriate action with respect to that
individual.

49 U.S.C. § 114(h)(3).

Congress also required that DHS “establish a timely and fair progessifoduals who
believe they have been delayed or prohibited from boarding a commercidt @ecause they
were wrongly identified as a threat under the regimes utilized by][T&#fted Sates Customs

and Border Protection, or any other office or component of [DHS].” 49 U.S.C. § 449E6(a).

7 SeeA.L.A. Scheater Poultry Corp. v. United State®95 U.S. 495 (1935).
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that regard, DHS is requiréd “establish a procedure to enable airline passengets appeal
such determination [that they pose a securttgdtjand correct information contained in the
system.” 49 U.S.C. 84903(j)(2)(C)(iii).

Plaintiff largely conflates his argument concerning the non-delegation dogitinkis
claim thatTSA exceededts statutoryauthority heargueghat the statutes drafted too vaguely
andthatthis Court shouldhereforeexercise constitutional avoidance so as to construe it in a
way that disallowshe List. Thestatute does not provide an “intelligible principléhé Plaintiff
contends, because it does not dpeadly describe what level of threat is necessary for TSA to
deny a passenger boarding.

Upon review of the applicable statutes, the Court concludes that Congress haglprovide
“intelligible principles”bothas to thegoalsTSA should seek to achievedalsohow it should
go about achieving themuhile leaving the dayo-day implementation of the schemeniBA.
Most importantly, Congress has specifically directed TSA to “prevent thadodi [who may
be a threat to civil aviation or national secyrftpm boarding an aircraft,” 49 U.S.C.

8§ 114(h)(3)(B), which is exactly what the List does.

V1. COUNT I'I: UNLAWFUL AGENCY ACTION
In Count I, Plaintiff claims that the Defendants haeenmitted unlawful agency action
andasks this Court to construe 49 U.S.C. § 114 in such a way that the creation and use of the No
Fly List exceeds any delegated authotftyAs discussed abov€pngressiasprovided TSA

with three different tagible means of addressing thgaine of which is to prohibit passengers

18n further support of this positioRlaintiff also argues that in order to avoid the constitutional issues raised by the
Defendants’ exercise of what tBefendantslaim is their delegated auttity, the Court shouldunder the doctrine

of “constitutional avoidancgéconstrue that authority in a walyatprecludethe No Fly List, as it presently exists
under the criteria for inclusion. Given that that the Court hastegjédaintiff's constitutional claims, there is no

need to avoid any constitutional issue with respect to the No Fly Listegadsirof the exercise of delegated

authority.
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from boarding aircrafts. TSA, in turn, has used that statutory authority to respond to different
threat levels in different ways. For example, while some individuals are denied boarding, others
who are perceived as lesser threats are placed on the Selectee List and are subject to additional
screening. TSA has not undertaken an unlawful agency action that is arbitrary. capricious, an
abusc of discretion, or not otherwise in accordance with law or contrary to a constitutional right
but, rather, has acted within the scope of the authority delegated to i."? Accordingly, the Court

grants Defendants summary judgment on Count [V.

VII. CONCLUSION
For the reasons set forth above. this Court GRANTS Defendants’ motion for summary
judgment and DENIES Plaintift™s motion for summary judgment as to Counts I, Il and IV, and
those counts are DISMISSED.
The Court will issue an appropriate order.
The Clerk is directed to forward a copy of this Memorandum Opinion to all counsel of

record.

Anthony J. 'l'rén?af’/

United State [)’strict Judge
Alexandria, Virginia
July 20, 2017

' Although not briefed in his motion for summary judgment, Plaintiff has alleged in his complaint the related claim
that “Congress has not delegated to TSA the authority to create a process that can cuiminate in the removal of
individuals from the TSDB™ and that “Congress’s delegation to TSA to create a redress process is defective because
the Executive Branch has allocated watchlist authority in a manner that prevents TSA from creating a redress
process.” FAC €€ 74-75. In fact, Congress has specifically directed TSA to “establish a timely and fair process for
individuals identified [under TSA's passenger screening system] to appeal to [TSA| the determination and correct
any erroncous information.” 49 U.S.C. §§ 44903()(2)(C)(iii)(I), (5)(2)(G)(i). Defendant has done that in the form
of DHS TRIP and has revised its procedures in response to judicial decisions, including one in this litigation.
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