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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

WHOSHERE, INC. )
)
Plaintiff, )
V. ) Civil Action No. 1:13ev-00526AJT-TRJ

)
GOKHAN ORUNd/b/a/ )

WhoNear; Who Near; whonear.me, )
)
Defendant. )
)

OPINION

Plaintiff WhosHere, Inc. movefibr permission t@erve procesy alternative methods
on defendant, Gokhan Oriin, who is allegedly located in Turkey. Dkt. Ndn¥&.cordance
with Fed. R. Civ. P. 4(f)(3), plaintiff proposed to sepreces on defendant bynaail and
through two social networking sites, Facebook and Linkebtin.

Thecourtgrarted plaintiff's motionand orderedhatplaintiff serve process on defendant
by trarsmitting copies of the summons and complaint along thgtorder (no. 16) by: 1) email
to gokhan@whonear.m@) email togokhanorun@gmail.con®) Faceboolat
https://www.facebook.com/OrunGokhan; af)d_inkedIn at
http://www.linkedin/in/gokhanorumNo. 16. This opinion explains the basis for that order.

|. Background and Procedural History

On April 30, 2013, plaintiff brouglthis actionagainst dfendantallegingamong other
thingstrademark infingement, unfair competition and cybersquattiRtaintiff is a company
that offers a socialrpximity networking application that allows itssers to create online profiles

and meepeople rar them with similar interest€Compl. § 7. Launched in 2008, the
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WhosHere applicationan be operated on mobile and technology devices including smartphones
and tablets Id.

Defendant allegedly is andividual residing in and having his principal place of business
in Turkey. Compl. I 2. &fendant allegedly does business as “WhoNead“&whonearme”
which plaintiff asserts involves theauthorized usef imitations ofthe WhosHere@ademark.
Compl. § 21. Plaintiff allegebat ceferdant developed a social proximity networking
applicationand created a websiteyww.whonear.mg(“defendant’s website pffering
defendant’s application. Compl. {1 23-25; Exs. DDefendant is listed as the registrant and
administrative contact for www.whonear.me. Compl. § 24.

On multiple occasions, plaintiff notified defendant of #flegedinfringing activitiesbut
hecontinuedo use the “WhoNear” nandespite requests by plaiifito cease Compl. § 27,
No. 9-2 at  3.Plaintiff sent email communications addressed to defendant in hope of engaging
in discussions to resolve the issue. No. 14 at Ex. 1. On April 1, 2012, defendant responded by
email to plaintiff's communtatiors using the email address, gokhan@whonearltheln this
emailcorrespondence, defendatiegedlystated that “[this is Gokhan, I'm founder and
developer of WhoNeardndfurther stated that hgould “like to talk” 1d. Defendanprovided
plaintiff with additional contact information including a secontad address,
gokhanorun@gmail.conand a ypeusername: gokhanorurd.

In July 2013, plaintifeent a courtesy copy of theraplainthereinto defendanvia
emailto gokhan@whonear.mdd. at 4. Defendant did not respond to this communication or
any further communicationdd; No. 14 at 2.

Plaintiff attempted to serverocess omlefendantunderRule 4(f)(1)pursuant to the

Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial
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Documents in Civil or Commercial Matters (“Hague Conventiorilp. 92 atEx. B. On

August 19, 2013plaintiff contacted the Turkish Ministry of Justice and provided it with copies
of the summons andmplaint translated into Turki$ho be served on defendant at the address
that wadisted on defendant’s websitil. at 5. As the initial service deadline was
approaching, on August 22, 2018aintiff requested aaxtension of time to serve the summons
and complaint. No. 6. ©Septembed, 2013, the court granted plaintiff’'s motion and extended
the time to serve poesson defendant through February 7, 2014. No. 8.

On November 19, 2013, the Turkishmtry of Justice returned the summons and
complaint to the United States Office of Foreign Litigat{t@FL") because defendaoduld not
be located at the addrgzovided by plaintiff. No. @ at {16-8; Exs. C, D. Plaintiffeceived
these documents bafom theOFL on December 16, 2013d. at 7.

On January 22, 2014, plaintiff filed its second motion for an extensiomeftd serve
process on defendaimt accordance with thdague Convention. No. 9. On January 28, 2014,
plaintiff filed the present motion proposirigat plaintiffbe allowed tserveprocess on
defendant throughneail and social networkingrebsitespursuant to Rule 4(f)(3). No. 13.

1. Legal Standard

In order to serve process on an individual in a foreign couatigderaplaintiff must
comply withbothconstitutionaldue process noticequirementsand Rule 4(f).In order for
service to satisfy due proce#ise methods of service must provide “notice reasonably calculated,
under all the circumstancds, apprise interested parties of the pendency of the action and afford
them an opportunity to present their objectiomdullane v. Central Hanover Bank & Trust Co

339 U.S. 306, 314 (1950ee alsBP Prods. N. Am., Inc. v. Dagra32F.R.D. 263, 264 (E.D.

! Defendant’s April 1, 2012 correspondence with plaintiff was in Bhgliindplaintiff's email correspondencasith
defendant were in EnglistiNo. 9-2 at  3Dkt. No. 14, Ex. 1
2U.S.ConsT. amend. V (“No person ...shall be deprived of life, liberty, or propevithout due process of law...”
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Va. 2005). Rule 4({11)-(3) governs service of process an individualin a foreign country and
provides three mechanisms of service:

(1) by any internationally agreed means of service that is reasonably caltolgtesl

notice, such as those authorized by the Hague Convention on the Service Abroad of

Judicial and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an international agreafoerg but

does not specify other means, by [certain specified means outlined in the Rule]

reasonably calculated to give notice;. or

(3) by other means not prohibited by international agreement, as the court orders.

Recent decisionsstablish thatourtsapplying Rule 4(f)(3xan order any means of
service so long as grovidesreasonablessurance that defendant will betified of the lawsuit
and is not prohibited binternational agreementeeRio Props. v. Rio Int'l InterlinR84 F.3d
1007, 1016-17 (9th Cir.20028P Prods. N. Am., Inc232 F.R.D. at 268E.D. Va.2005);
Liberty Media Holdings, LLC v. Sheng Gafo. 11CV-02754MSK-KMT, 2012 WL 122862t
* 2 (D. Colo. Jan. 17, 2012JItimately, the decision whether to order alternative service of
process under Rule 4(f)(3 withinthesound discretion of the courdenry Teichman v.
Caspian Flat Glass 0JSQ013 WL 1644808, at *1 (W.D. Pa. April 16, 201BP Prods. N.
Am., Inc, 236 F.R.Dat271.

It is well-established that Rule 4(f) does ®establish a hierarchy of the three
mechanisms of service ofquess.See United States v. Lebanese Canadian B28&F.R.D.
262, 266 (S.D.N.Y. 2012)The Ninth Circuit inRio Props. VRio Int'l Interlink succinctly
explained thaservice pursuant tRule 4(f)(3) is “neither a last resort nor extraordinary relief.
is merely one means among several which enables service of process on anoinérnati

defendant.” 284 F.3d at 1015. Thesle 4(f)does not impose an exhaustion requirement and

the courtcanorder service pursuant Rule 4(f)(3)without requiring glaintiff to first attempt



service pursuant tBule 4(f)(1) orRule 4(f(2). 1d; Seealso MorningStar v. Dejur2013 WL
502474, at *1 (C.D. Cal. Feb. 8, 2013).

In applying Rule 4(f)(3), a court may tailor the metlwddervice to the circumstances so
long as that methotl) is not prohibited by international agreement and 2) comports with
constitutional notions of due procesSeeAnticevtic 2009 WL 361739, at * 3. Courtiserefore
haveflexibly applied Rule 4(f)(3) to authae service byliffering modes of electronic and
online communications includingrail and social networking sites like Facebo®&ee, e.g.
PCCare247 InG.2013 WL 841037 at *3-4 (S.D.N.Y Mar. 7, 2013) (permitting servicerbgile
and Facebook)n re Int'l Telemedia Associates, In245 B.R. 713, 720 (Bankr. N.D. Ga. 2000)
(applying Rule 4(f)(3), to authorize service on defendant by faxearail address)Rio
Properties, Inc.284 F.3d at 101@ermitting service by emailghanel,Inc. v.
acheterchanel.con2012 WL 3544844, at *3 (S.D. Fla. Aug. 16, 2012) (authorizing service of
process by email pursuant to Rule 4(f)(3)).

[11. Discussion

Thecourt finds that service of process on defendaningileand social networking
websitesdentified bydefendangas belonging to himomplieswith bothRule 4(f)(3) and
constitutional due process.

A. The Proposed M eans of Service Through Email and Social M edia Websites Are
Not Prohibited By an International Agreement

Defendantis dlegedly aresident of Turkey. The United States and Turkey are both

signatories to the Hague Conventibrrticle 2 of theHague Convention requires all judicial

% While a plaintiff need ndbe required talemonstrate exigent or special circumstances before seekindean
pursuant to Rule 4(f)(3¥till acourtin its discretiommay requirea plaintiff to demonstrate why court intervention is
necessary to effectuate servicgeeBP Prods. N. Am., Inc. v. Dagra32 F.R.D. 263, 264 (E.D. Va. 2005

* The Hague Convention on Private International law maintains a lisjrdtsiries available at
http://www.hcch.net/index_en.php?act=conventions.status&cid=17.
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documents in civil matters to be served througeatral Authority.> However Article 10
permitssavice of process throughlternativemeandike “postal channels” and “judicial
officers” provided that thelestination statdoes not object to those me&ndlthough Turkey
has objected to the means listed in Article 10, its objection is specifically limited to the
enumerated means of servinéArticle 10.” Where a signatory nation objects to the methods of
service listed in Article 1Ghecourt can order alternative methods of service not explicitly stated
in Article 10. See Richmond Tech2011 WL 2607158 at *12-18arung v. Malhorta279
F.R.D. 215, 219 (S.D.N.Y. 2011) (“Where a signatory nation has objected to only those means of
service listed in Article[10], a court acting under Rule 4(f)(3) remairestdrerder alternative
means of service that are not specifically referenced in Articlg’[1®nticevtic 2009 WL
361739 at * 4 (permitting service by publication when recipient nations did not explicitit obje
to such method of serviceHere, Turkey has not speatially objected to service byrail or
social media networking sites which are not explicitly listed as m#fasevice under Article
10.

Several courts haygermittedservice of process by email and other electronic
communicationsvhere thecountry in which thelefendantesidesonly generallyobjects to
Article 10. Garung v. Malhorta279 F.R.D. 215, 219 (S.D.N.Y. 201E)T.C. v. PCCare247
Inc., 2013 WL 841037 at *3-4 (S.D.N.Y Mar. 7, 201Be(mitting service by emadind
Facebook)Facebook Inc. v. Banana Add.C, 2012 WL 1038752, at *2 (N.D. Cal. Mar. 27,

2012) (refeencing cases where service byal did notviolate the Hague Convention).

® Hague Convention on Service Abroad of Judicial and Extrajudicial Docsraen®, Nov. 15, 185, 20 U.S.T.
361, 658 U.N.T.S. 163.

®1d. at Art. 10.

" SeeDeclarations and Reservations, Hague Convention on Private Inteahatéom available

at http://www.hcch.net/index_en.php?act=authorities.details&aid=277
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Likewise, the court finds that the alternative methods proposed by plagrtHtio not violate
any international agreement.

B. The Proposed M eans of Service Comport With Due Process Because They Are
Reasonably Calculated Under the Circumstances To Provide Notice

Thecourt finds that serveeof process through all four means of serviegy email and
two social networking accounts ostensibly belonging to defendant, comports with dessproc
because it is reasonably calculated under the cireunoss to provide defendant notice of this
suit. Collectively, thesdour methods are highly likely to provide defendant notice af thi
litigation, because defendahimselfprovided plaintiffwith theseemail contactsandalso
referred plaintiff to thesocialnetworkingprofileswhich appeaito beregularlyviewed and
maintained by defendafitNo. 14 at 6; Ex. 1.

Here,on April 1, 2012, defendantsingthe email addresgokhan@whonear.me,
responded to plaintiff@mail correspondencevhich wasaddressed to defendaait
gokhan@whonear.mdd. In this enail, defendanstatedthat he was the “founder and
developer of WhoNear” argtatedthat he would like to talk” with plaintiff further about the
matter Id. In that emaildefendant provideglaintiff with thealternative enail address,
gokhanorun@gmail.comwith aproceeding note stating that “you can find me in all social
network][sic] with this email address.Id. Plaintiff identified that defendamias Facebook and
LinkedIn accounts under the name, Gakliaun which contain information about defendant’s
involvement in the social networking and mobile technology business including WhoNear. No.
14 at 6; fn. 4. Moreoverhé facs thatgokhan@whonear.mmntains the email host

“WhoNear.me”, thallegedinfringing applicationandhis alleged social networking accounts all

8 No. 14 at 6; fn. 4 (plaintiff describing that “Mr. Oriin last posted to hiBook page on January 22, 2014 and
subsequently responded to a commenS8arehttps://www.facebook.com/OrunGokhan. He also last updated his
LinkedIn page sometime in Januaryl20Seehttp://www.linkedin.com/in/gokhanorun.”).

7


mailto:gokhan@whonear.me
mailto:gokhanorun@gmail.com

containdefendant’dirst andlast namdinking him to WhoNear strongly corroborates the
assertion that these emaddresseand social networking accounts belong to defendiant.
addition, he content of defefant’'semail to plaintiff containing his social networking and email
contacts strongly implies that these aregneferred methods of communication which he
regularly uses

Moreover, prior to and after the filing of the lawsuit, plaintiff electronically
communicated with defendant about the basis of the lawsuit and madlec defendant a copy
of the complaint. No. 2-at 1 36. In tailoring alternative methods ofpcesspursuant to Rule
4(f)(3), courtshawe taken into consideration whetltafendant alreadyossessedither
knowledgeof suit or that he may be the subject to a sBR. Prods.N. Am., InG.236 F.R.D. at
272. Inthe case at hand, plaintiff has shown that defendant is presumably abreasthaf bot
subjectmatter of the litigation and is likeireadyin receipt of the complaintFor these
reasonsthe court finds that the proposed methods of service comport with due process because
theyare reasonably calculatéal givedefendant notice of the suithis holding finds support in
the decisions of other courts discussed above.

Finally, while thecourt finds that plaintiff could have sought an order pursuant to Rule
4(f)(3) without first resorting to Rule 4(f)(1) or (2), the court notes teagnwere this not so, this
plaintiff did seek unsuccessfully to effectuate service on the defendant througltgthe Ha

Convention pursuant to Rule 4(f)(1). Thasenif Rule 4did create a hierarchy afiethods of

° Additionally, the court finds that service of process by email and sastiabrking sites is particularly appropriate
here considering that defendant is in the technology busamelsallegedly identifie himself as arhobile

technology enthusiast” on his LinkedIn padg&gee Philip Morris v. Veles Ltd2007 WL 725412 at *3 (S.D. NY

Mar. 12, 2007) (authorizing service by email and fax where “defésdanduct business extensively through their
Internet vebsite and corresponds regularly with customers via ema#gLinkedIn,
http://www.linkedin.com/in/gokhanorun (last visited February 11, 2014)
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service, groposition that this court hasjected, this plaintiff would still be entitled to use the
means of service orderéere under the circumstances presented.
V. Conclusion
For these reasons, the court has entered an order (no. 16) granting plaintitis (moti

13) and approving service of the summons and complaint pursuant to Fed. R. Civ. P. 4(f)(3).

Is/
Thomas Rawles Jones, Jr.
United States Magistrate Judge

February 202014
Alexandria, Virginia



