
IN THE UNITED STATES DISTRICT COURT FORTHE
EASTERNDISTRICT OF VIRGINIA

AlexandriaDivision

JOHN KRPAN. )

)
Plaintiff. )

)
v. ) No. 1:15-cv-458(LMB/MSN)

)
REGISTRY OF INTERPRETERS FOR THE )

DEAF, INC., )

)
Defendant.

MEMORANDUM OPINION

Plaintiff John Krpan("plaintiff or "Krpan") instituted this civil action against defendant

Registryof Interpreters for the Deaf, Inc. ("defendant" or "RID"), alleging that certain

certifications RID provides and the testing processes for thosecertificationsviolate Title III of

the Americanswith DisabilitiesAct ("ADA"). In Count I of the two-countComplaint,plaintiff

alleges that the National Interpreter Certification ("NIC") exam violates Title III of the ADA by

measuring the sensory skillsofNIC candidates rather than their"aptitudeor achievement level"

and by acting "as a certificate to prospective employers" that an NIC-certified individual is not

disabled. Compl. [Dkt. No. 1]ffi| 24-25, Apr. 8, 2015. In Count II, he alleges that the Certified

Deaf Interpreter ("CDI") credential violates Title IIIof the ADA by measuring anapplicant's

sensory skills rather than aptitude and by acting "as a certificate to prospective employers that

the [CDI credential] holder is disabled, which the ADA would otherwise forbid the prospective

employerfrom askingduring the interviewprocess."Id fl 27-28.

In additionto seekingattorneys'fees andcosts,plaintiff seeksa permanentinjunction

that would bar RID from inquiring into anapplicant'sdisability status,from requiringthat an

applicanthave a certaindisability status, and fromstatingthat holdersof a credentialhave or do
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not haveadisability. kL at 4.KrpanalsoseeksanorderrequiringRID topermithim toapplyfor

the NIC certificationand to sit for the NIC exam"with all accommodationsotherwiserequired

by 28C.F.R.§36.309,includingbutnot limited to aninterpreterto translateKrpan'sASL into

spokenEnglish." Id. at4-5.RID respondsthatplaintiffs claimsaretime-barredandthatplaintiff

lacksstandingto pursuehisclaimregardingtheNIC exam.RID alsocontendsthatneitherthe

NIC nor CDI credentialsor examsviolate the ADA and that theplaintiffs requestedchangesor

accommodationswould place anundueburden on RID.

Before the Court are the parties' cross-motions for summary judgment. For the reasons

thatfollow, defendant's motion will be granted andplaintiffs motion will be denied.

I. BACKGROUND

Plaintiff is a legallydeafindividual who is categorized as "profoundly deaf." Dep. of

JohnKrpan [Dkt. No. 48-1] ("PL's Dep.")37:3-4.Althoughhe can hear somesounds,plaintiff is

unableto "interpretwhat those sounds mean" and "cannot hearverbalcommunicationat all."

PL's Dep. 37:5-10. There is also no indication in the record thatplaintiff can or does

communicateverbally. Plaintiff characterizeshimselfas "adeafpersonfluent in AmericanSign

Language ("ASL") and other formsof nonverbalcommunication"who "makes his living as an

interpreterfor peoplewho are deaf and hard ofhearing."Mem. of P&A inSupp.of PL'sMot. for

Summ.J. [Dkt. No. 45] ("PL's Br.") at 1, Oct. 9,2015.

Defendantis a non-profit 26 U.S.C. § 501(c)(3)organizationthat providescredentialing

services for different typesof interpreters for thedeafand hardof hearing. Def. Registryof

Interpretersfor the Deaf, Inc.'sMem. in Supp.of its Mot. for Summ.J. [Dkt. No. 48] ("Def.'s

Br.") at 4, Oct. 9, 2015; Compl.ffl[ 9-10.RID's National InterpreterCertification ("NIC") and



CertifiedDeafInterpreter("CDI") credentialare the onlycredentialsat issuein thisaction. See

Compl.HI 11,20; Def.'sAnswer[Dkt. No. 5] ("Answer") fl 11,20, May 8,2015.RID's

DepartmentofCertificationestablishesthestandardsfor theexaminationsinterpretersmusttake

to obtain NIC and CDIcertificationsand reviews any requests for accommodations by test-

takers.Def.'sBr. at 5. "[A]ll of [RID's] tests are driven by market demands" and are meant"to

capturethequalitiesandskill sets thatapractitionerneedsto beabletofulfill" invarious

situations.Dep.of Registryof Interpretersfor theDeaf, Inc., by andthroughitsCorp.

RepresentativeAnnaWitter-Merithew[Dkt. No. 48-2] ("Witter-MerithewDep.") 57:16-21.

RID providesacandidatehandbookfor eachcertification.TheNICCandidateHandbook

statesthat theapplicationprocessis "open tointerpretingprofessionalswho: are at least18 years

of age;arehearing;havethe [requisite]knowledgeandskills...;meetRID'scurrenteducational

requirement;andagreetoabideby theNAD-RID Codeof ProfessionalConduct."NIC

Candidate Handbook2015 [Dkt. No. 48-3] ("NIC Handbook") at 8. According to RID, the term

"hearing"asusedin theNIC Handbookrefersto"someonewhomovesthroughtheworld

receivinginformationdirectly auditorily" and who is "bilingual" in ASL and spokenEnglish.

Witter-MerithewDep. 19:6-12. Although the NIC Handbook states that the process is "open" to

professionalswho "arehearing,"NIC Handbookat 8,neitherthehandbooknoranyother

evidence in the record shows that candidates are required to provideproofof their hearing ability

beforeor duringtheapplicationprocess.Moreover,the parties agree that the NIC examsdo not

1PlaintiffsComplaintalsorefersto theSpecialistCertificate:Legal ("SC:L") that RID provides,
seeCompl.^ 16,but plaintiffdoes notincludethe SC:Lcertificationin eithercount in whichhe
allegesviolationsof Title III of the Americanswith DisabilitiesAct, nor does plaintiffdiscuss
the SC:L certification in anyof his summaryjudgmentpleadings; therefore, this certification
does not appear to be at issue in the action.
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requirethatcandidatesundergoan"audiogram"tomeasuretheirhearingability. SeeDef.'sBr.

at 9; PL's Opp'n to Def.'sMot. for Summ.J. [Dkt. No. 54] ("PL's Opp'n") at 2,Oct. 23,2015.

Instead,the NICapplicationprocessincludesa written"NICKnowledge"test and an oral

"NIC InterviewandPerformance"exam("the exam"),the latterof which is at issue in this

litigation. SeeNIC Handbookat 9;Compl.K14. Theexamis"designedto test thespecific

marketrequirementsfor anindividual who is bilingual and cansimultaneouslyrenderfrom

spokenEnglishinto ASL andfrom ASL into intelligible spokenEnglish."Witter-MerithewDep.

27:14-18. The hour-long exam uses "video-based vignettes" during which "the candidate

watches the exam problems on a video screen and thecandidate'ssigned and spoken responses

are recorded." NIC Handbook at 21. The vignettes present both ethical dilemmas and real-world

situations and require that the candidate provide simultaneous interpretation both from ASL to

spokenEnglishandfrom spokenEnglishto ASL without pausingor changingthetiming of the

testonce itbegins.Id. at 22.

Candidates must be able to"directly hear the information and simultaneously,

instantaneously render it into sign language" and also to"watchsign language and

simultaneously,immediately render it into clear intelligible spoken English."Witter-Merithew

Dep. 21:21-22:3.As a result,test-takersareevaluatedon their "spoken Englisharticulation

competencies,intonation,use ofinflection, reciprocity,pacing,[and] stress."Witter-Merithew

Dep.43:14-16.Due to theserequirements,RID hasdeterminedthat anindividual who is

profoundlydeaf couldnot pass the exam asstructuredand hasfurtherdeterminedthat it could

not provide an accommodation in the formof an interpreter to a profoundlydeafindividual

without fundamentally altering the test and placing an undue burden on RID. SeeDef.'sBr. at 6-

7.



In contrastto the NIC certification,the CDI credentialis limited to interpreting

professionalswho "are deaforhard-of-hearing."CDI CandidateHandbook2013 [Dkt. No. 48-6]

("CDI Handbook")at 8.Becausethe exam is"designedto evaluatedeafinterpreters,"CDI

candidates must provide "[a]n official letter from a physician or audiologist providing

verification of hearing loss" before they can apply. Id. at 12. The Performance Exam does not

measure spoken English competence, Witter-Merithew Dep. 74:15-16; instead, it "measures

someone'sability to work...monolingually" by "go[ing]from print text to[ASL], [and] from

signlanguageto signlanguage."Witter-MerithewDep.19:19-21,71:17-18.Specifically,the test

requirescandidatesto "interpret a written text to a Deafconsumer;""provide ASLinterpretingto

theDeafconsumer while working with a hearing interpreter as a team;""providesimultaneous

interpretationtoconsumerswho areDeaf-Blindor Deaf-close-visionfor a Deafpresenter;"and

"providemirrorinterpretingfor audiencemembers'commentsafter a forum." CDIHandbookat

24.

RID explains that the CDI Performance Exam and credential are intended "to capture the

life experienceof individualswho movethroughsocietyas visual, spatial,gestural

communicators,and who couldbring to the interpretingtask auniqueand moresophisticated

level of competence than is available with the NIC interpreters," because hearing interpreters do

not "share the common life experience" of a deaf individual. Witter-MerithewDep. 58:1-7. That

common life experience, according to RID, allowsdeafinterpreters "to deal withdeaf

individuals who may not be sufficiently competent in [ASL]" or who may "have very

idiosyncraticwaysof usingsign languagethat surpassthe experienceof mosthearing

interpreters,"becausea deaf interpreter is betterequippedto recognizenon-ASLsigns and "to



creatively use gesturesand iconic behaviors that convey complex information." Witter-

Merithew Dep. 59:17-60:8.

In thewordsofRID'sexpertDr. PatrickBoudreault("Boudreault"),3professionalswho

obtain CDI credentials "have native or near-native proficiency in ASL, and share theDeaf

experiencewithsemi-lingualdeafconsumersor evenbilingual deafconsumers;this 'sameness'

is animportantfactorin establishingrapportandcommunicatingeffectively."ExpertReport

[Dkt. No. 48-4] ("BoudreaultReport")at 7. Byway of contrast,Boudreaultstatesthathearing

interpreterstypically lack "theintrinsic characteristicsrequiredto navigatethe 'Deaf-World'

experienceand the flexibilityof visual-gestural communication" because they have not been

"immersed in the visual-gestural world" and therefore cannot "broaden their linguistic and non-

linguistic rangebeyondnormallinguistic channels."4Id As aresult,whenservingforeign, semi-

lingual, illiterate,deaf-blind,or other types of deafconsumerswho do not usetraditionalASL,

these NIC interpreters and other hearing interpreters often "team up with CDIs to ensure that the

quality of communication[is] beingmaintainedthroughouttheinterpretationprocess."Id.

Therefore, a CDI interpreter's job duties may include translating the communicationsofa less

literatedeafindividual into standardASL that an NIC interpretercan thentranslateinto spoken

English.Witter-MerithewDep. 37:19-38:1.

2Witter-Merithewprovidesvariousexamplesof the typeofconsumerswho merit theservicesof
a CDI interpreter,such as deaf juveniles, deaf children with idiosyncratic behaviors, deaf
immigrantsthat do not know ASL, individuals with cerebral palsy that do not use ASL in a
standardized way, deaf-blind individuals, individuals with cognitive limitations, and illiterate or
uneducatedpersons.Witter-MerithewDep.39:6-11,40:2-11,60:1-8,61:9-10,71:18-20,71:15-
18.

3Plaintiff did not retainanexpertorprovideanyevidencetorebutdefendant'sexpertreport.
4Boudreaultstatesthatchildrenraisedby deafparents,"commonlyknownasChildrenof Deaf
Adults (CODAs)," may possess the"necessaryqualities"ofa deafinterpreter, Boudreault Report
at 7, but thatCODAsstill typically "preferto work with a CDI to ensureincorporationof a clear
and accuratecommunicationprocesswith a lessliteratedeafindividual." IcL at 5.
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Krpantakesissuewithaspectsof both theNIC andCDI certifications.Krpanfirst

complainedto RID aboutits use of"deaf' in 1993,whenthecredentialwascalled"Certified

DeafInterpreter-Provisional."Def.'s Br.at13; PL'sDep.85:9-13.After thenamechangedto

CDI, plaintiff renewedhiscomplaints.3Between2010and2015,plaintiff sentmultiple emailsto

RID demandingthat RID changethe name andexplainingwhy he believes thenameto beillegal

and a"hindrancefor interpretingjobs." See PL's Dep. Ex. 16; see also PL's Dep. Exs. 11, 13,14.

AlthoughKrpanstatedat onepoint that herefusedtoobtaintheCDI credentialbecausehe

"objected]tothename,"PL'sDep.Ex. 13 at 3,heneverthelessappliedfor thecredential"four

orfive times"between2002and2012,6PL'sDep.97:16-98:5,andobtainedCDI certificationin

April of 2014 afterpassingthe exam in June of 2013. PL's Dep.106:2-7.

KrpanbegancomplainingabouttheNIC examin 2010.Def.'sBr. at 28; PL's Opp'n at 3.

Plaintiff testifiedthat he met with former RIDExecutiveDirectorClay Nettles("Nettles") in

2010 to discuss the NIC exam, and thatNettlestold plaintiff that the NIC was"for hearing

interpreters,theCDI's for deafinterpreters."PL'sDep. 128:22-129:1;Def.'s Br.at12. In 2013,

plaintiff metwith former RID ExecutiveDirectorShaneFeldman("Feldman")byvideo

conference and asked why he"wasn'table to take the NIC," to which Feldman responded by

"referring] [plaintiff] to the website"and tellingplaintiff that "the NIC was forhearing

interpretersandthatCDI was for deafpeople."PL'sDep.126:8-127:10.Plaintiffalsoclaimsthat

hewastoldbyEarl Fleetwood,then-Directorof theRID Departmentof Certification,that

5Krpan believesthattheuseof theword "deafin theCDI nameis illegal becauseit announces
that aCDI-credentialedindividual is disabled,therebyenablingdiscriminationin employment
and publicly announcing private medical information. PL's Dep. 87:2-22.
6Dueto gapsin thedepositiontranscriptprovidedby theparties,it is unclearhow manytimes
Krpan took the CDI exam and how many times hepassedor failed, but he admits tofailing the
examin 2008.PL'sDep. 97:14-15.
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plaintiff wasnot permittedto apply for theNIC andshouldinsteadapply for theCDI credential.7

PL'sDep. 73:12-74:19.Despite these discussions with RID employees, plaintiff has never

applied to take the NIC exam. PL's Dep. 73:9-11.

Plaintiff commencedthis civil action on April 8, 2015, by filing atwo-countComplaint.

The parties have completed discovery and filed their cross-motions for summaryjudgment,

which motionsare nowbeforethe Court,and haveengagedin oral argumentof their motion. For

the reasonsthat follow, summaryjudgmentwill be grantedto thedefendant.

II. DISCUSSION

Both parties have moved for summaryjudgmenton both countsofplaintiff s Complaint.

Plaintiff argues that the NIC violates the ADA by impermissibly measuringcandidates'impaired

sensory skills and contends that noneof the exceptions in the regulations are applicable. Mem.of

P&A in Supp.of PL's Mot. for Summ. J. [Dkt. No. 45]("PL's Br.") at 6. Similarly,plaintiff

argues that the CDIillegally measuresapplicants'impairedsensoryskills and"requiresthe

holderto have acertaindisability status which isunnecessaryto the actual skills beingtested,"

because a hearing individual could pass the test.IcL at 8-9. In making this argument,plaintiff

alludes to a purported desire on the partof the hearing membersof RID to restrict CDI holders to

"narrowcategoriesof work." Id. at 9.Additionally, plaintiff arguesthat therelevantregulations

deservedeference,that the ADA's statementof purposeand legislativehistory supporthis

contentions,andthat hesatisfiesthe standardsfor issuinga permanentinjunction.

In its cross-motion,defendantarguesthat plaintiffs Complaintis completelytime-barred

and thatplaintiff lacksstandingto pursuehis claim regardingthe NIC exam.Def.'sBr. at 3.

With regardsto the substantivemeritsof plaintiff s claims,defendantarguesthat the NIC

7 It is not clearfrom the recordwhen that communicationoccurred.



examination legallymeasures a candidate's ability to simultaneously translate spoken English

into ASL and vice versa, as well as that theplaintiffs requestedchangesto the test and

accommodationswould fundamentallyalter thetestand place anundueburdenon RID. Id at 2.

As to the allegationsin Count II, defendantcontendsthat its useof "deaf' in the CDI credential

does not violate the ADA because the ADA does not require confidentiality in this context and

that the term"deaf is not adiscriminatoryterm but isinsteada termof empowerment.Id

Finally,defendant argues that the requirement that CDI candidates bedeafor hard of hearing

does not violate the ADA because it does not discriminate against any individuals with a

disability. Id.

A. Standard of Review

Summaryjudgment is merited where the record demonstrates that "there is no genuine

dispute as to any material fact and that the moving party is entitled tojudgmentas a matterof

law." Fed. R. Civ. P. 56(a). When a court is presented withcross-motionsfor summary

judgment,it mustconsidereachmotion "separatelyon its own meritsto determinewhether

eitherof the partiesdeservesjudgmentas amatterof law." Rossignolv. Voorhaar.316 F.3d 516,

523 (4th Cir. 2003) (quoting Philip Morris Inc. v. Harshbarger. 122 F.3d 58, 62 n.4(1 st Cir.

1997)) (internalquotationmarksomitted).Therefore,with respectto each motion, the court must

"resolve allfactualdisputes and any competing, rational inferences in the light most favorable to

the party opposing that motion," id. (quoting Wightman v. Springfield Terminal Ry. Co., 100

F.3d 228, 230 (1st Cir. 1996)) (internal quotation marks omitted); however, all inferences drawn

in the nonmovant'sfavor must"fall within the rangeof reasonableprobabilityand not be so

tenuousas toamountto speculationor conjecture."ThompsonEverett.Inc. v. NatT Cable

Adver.. L.P., 57 F.3d 1317, 1323 (4th Cir. 1995).



Furthermore,"[t]he mereexistenceof a scintilla of evidencein supportof the [opposing

party's] position will be insufficient" to merit summaryjudgment.Anderson v. Liberty Lobby.

Inc.. 477 U.S. 242, 252 (1986);seealsoAm. Arms Infl v. Herbert.563 F.3d 78, 82(4th Cir.

2009)("[A] nonmovantcannotdefeatsummaryjudgmentwith merelya scintilla of evidence.").

Rather, agenuineissueof material factexistsonly "if the evidenceis such that areasonablejury

could return a verdict for thenonmovingparty," Anderson,477 U.S. at 248, and anyexisting

factual dispute must be both"material"and"genuine,"such that it has the potential to "affect the

outcomeof the suitunderthe governinglaw." Hooven-Lewisv. Caldera,249 F.3d 259,265 (4th

Cir. 2001).

A movant may prevail on a Rule 56 motion by showing"that there is an absenceof

evidenceto supportthenonmovingparty'scase."CelotexCorp. v.Catrett,477 U.S. 317, 322-25

(1986) ("[T]he plain languageof [Rule 56(a)] mandates the entryof summaryjudgment...against

a party who fails to make a showing sufficient to establish theexistenceof an element essential

to thatparty'scase, and on which that party will bear the burdenof proofat trial."); see also

Rhodesv. E.I, du Pontde Nemours& Co.. 636 F.3d88, 94 (4th Cir. 2011)("[S]ummary

judgmentis properif the nonmovingparty fails to make asufficientshowingof an essential

elementof that party'scase.").The nonmovingparty mustprovide"specific facts," notsimply

"metaphysical doubt[s]," establishing that there is a genuine dispute for trial. Matsushita Elec.

Indus. Co. v.Zenith RadioCorp.,475 U.S.574, 586-87(1986)(internalquotationmarks

omitted).Should thenonmovantfail to do so withrespectto an"essentialelement"of his case,

the movantis entitledto summaryjudgmentas amatterof law. Rhodes.636 F.3d at 94.
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B. Standing

Defendantbriefly raises the issueof standing only with respect toplaintiffs NIC claim

and only aftermakingits substantivearguments;however,becausestandingis part of the case or

controversy"thresholdrequirement,"this opinion will address the issuefirst. See Cityof Los

Angeles v. Lyons, 461 U.S. 95, 101 (1983). Defendant argues thatplaintiff has not suffered an

injury-in-factwith regardsto CountI because"heneverappliedto take theNIC examination,

formally requestedtheaccommodationof a secondinterpreter,or was everformally deniedthat

accommodation," and because NIC candidates are not required to prove their hearing ability or

lack thereofbeforeapplying.Def.'s Br. at 21. Plaintiffrespondsthat he has shown likelyinjury

due to RID's policiesbecauseRIDemployeeshave told plaintiffhe could notapply,the NIC

materials state that the test is limited to hearing individuals, and the NIC materials communicate

to prospectiveemployersthat an NIC holder is notdeaf.PL's Opp'n at 8.

The"irreducibleconstitutionalminimum of standing"requiresthat aplaintiff (1) have

suffered"aninjury in fact" thatinvades"a legally protectedinterest"and isboth"concreteand

particularized"and"actualor imminent;" (2) thatinjury is fairly traceableto thedefendant's

challengedconduct;and (3) it is"likely, asopposedtomerelyspeculative,that theinjury will be

redressedby afavorabledecision."Luianv. Defendersof Wildlife, 504U.S. 555,560-61 (1992)

(internalquotationmarksandcitationsomitted).Theinjury-in-fact "mustbeboth 'real and

immediate,'not 'conjectural' or 'hypothetical.'"Lyons,461 U.S. at 102(citationsomitted).

Plaintiff citesShaywitzv. AmericanBoardofPsychiatryand Neurology,675 F. Supp. 2d

376 (S.D.N.Y. 2009) for the proposition that this constitutional minimum is satisfied when a

licensingentity'spoliciesare likely to cause aninjury to aplaintiff. PL's Opp'n at 8. The

Shaywitzplaintiff, whosufferedfrom severaldisabilities,passedthewritten portionof the

II



Board's psychiatrycertification exam but after three attempts was unable to pass the oral and

performanceportionof the exam.Shaywitz,675 F.Supp.2d at380-81.In resolvingthe

defendant'smotion todismiss,the Shaywitzcourt ruled that theplaintiff had allegedsufficient

facts to establish "the inference that he [would] suffer real and immediate future discrimination

by theBoard"becausehe hadrequestedcertificationby taking the exam,makinga "pre-suit

demand,"andfiling thelawsuit. Id, at 383. The court explainedthat the plaintiffalsofacedfuture

discrimination because his demonstrated"eagerness"to obtain certification in order to practice

psychiatryat hisdesiredlevel meantthathewould apply for certificationagainandagainbe

denied;however,the plaintiffwas notrequiredto registeragain to have standingbecausehis

previousattemptsshowedthatsuchaneffort would be"futile." Id. at384.

Shaywitzdid not alter the requirement that an injury-in-fact be "actual or imminent" and

doesnotsupportplaintiffs contentions.Unlike theShaywitzplaintiff, Krpanhasnotshownthat

heactuallyappliedfor certification,requestedanaccommodationfor therequiredexam, or took

the exam, nor has RID rejected an application or demand for certification by Krpan. Therefore,

Krpan hasnotallegedasconclusivelyas theShaywitzplaintiffthatsucheffortswould befutile

or thathe would suffer real and immediatefuture harm.

On the other hand, Krpan presents unrebutted evidence that several high-ranking RID

employeestold him thathecouldnotapplyfor theNIC examand that theNIC examis notopen

to deaf individuals like Krpan. Although it is undisputed that RID does not require proof of

hearing ability to obtain NIC certification, the NIC handbook states that the exam is "open" to

"hearing"individuals,and RID states that"that'sthe audience that [RID is] trying to capture," an

audience with "the requisite skill set to do what the exam requires." Witter-Merithew Dep.

17:22-18:3.Moreover,the recordestablishesthat adeafindividual like Krpan lacks that"skill
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set" and could not pass the NIC performance exam absent the accommodation or changes in the

examthat he seeks.

Although the issue is close,plaintiffs unrebutted evidence that RID employees have told

him he cannot or should not take the NIC exam, that the NIC handbook states it is open to

hearingindividuals,and that he could not pass the exam absent anaccommodationopposedby

RID is sufficientto showthat plaintiffhassufferedor will suffer an actual orimminentinjury-in-

fact. Plaintiffhas showna desire to obtain NICcertification,has been overtlydiscouragedfrom

applying, and could not pass the examination as it exists, because RID opposes any typeof

accommodation or change Krpan wants and would need to be able to pass the exam. Therefore,

Krpan hasstandingto pursuehis NIC claim.

C. Statute of Limitations

Defendant raises another threshold issue with respect to both countsofplaintiff s

Complaint by arguing that they are time-barred. Specifically, defendant argues that the one-year

statuteof limitations under theVirginia Rights of Personswith DisabilitiesAct, Va. Code Ann.

§§ 51.5-40 et seq„("Virginia DisabilitiesAct") applies toplaintiffs claims and that his claims

accruedyearsbeforehe institutedthis action becausehe knewor had reasonto know of his

purported injuries as early as 2010.Def.'sBr. at 15-16, 21-22.Plaintiff responds that his claims

are not barred becauseRID's allegedviolationsareongoingandtherefore"the statuteof

limitations period starts over with each new day that RID does not change its policies." PL's

Opp'nat 5-6.

Title III of the ADA establishesthat a court may awardinjunctive relief to "any person

who is being subjected to discrimination on the basis of disability in violation of this subchapter

or who has reasonable grounds for believing that such person is about to be subjected to
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discriminationin violation of section12183of this title." 42 U.S.C. § 12188(a)(1);see also 42

U.S.C.§ 12183(regulatingnewconstructionandalterationsin publicaccommodationsand

commercialfacilities). Title III further providesthat "a person with adisability" is notrequired

"to engagein afutile gestureif suchpersonhasactualnotice" thatanindividual doesnotintend

tocomplywith theADA. Id. Title III doesnot, however,provideastatuteof limitations,and

courtsmust instead"borrow the statestatuteof limitations that appliesto themostanalogous

state-law claim." ASoc'vWithout a Name, for People Without a Home, Millennium Future-

Present v. Virginia, 655 F.3d 342, 347 (4th Cir. 2011). The Fourth Circuit has determined that

theone-yearstatuteof limitationsestablishedby theVirginia DisabilitiesActcontrolsADA

claimsbroughtin Virginia. Id at348.Like otherfederalcivil rightsclaims,anADA claim

accruesand thelimitationsperiod begins to run "when the plaintiffknows or hasreasonto know

of the injur>' which isthe basisof theaction." Id. (quotingCox v. Stanton,529F.2d47, 50(4th

Cir. 1975))(internalquotationmarksomitted).A claim maystill betimely beyondthis periodif

theplaintiff establishesthat theallegedinjury is dueto acontinuingviolation ofthestatute,and

courts outside of the Fourth Circuit have interpreted § 12188(a)(1)as clarifying that continuing

or threatenedviolationsof the ADA are violationswithin the meaningof the Act. SeeScherrv.

Marriott Intern.. Inc., 703 F.3d 1069, 1075-76 (7th Cir. 2013)(citing Pickemv. Holiday Quality

Foods.Inc., 293 F.3d1133,1136(9th Cir. 2002)).

To show that an allegedviolation is acontinuingone, a plaintiffgenerally"mustestablish

that theunconstitutionalor illegal act was a fixed andcontinuingpractice,"meaningthat it "did

notoccurjustonce"butinsteadinvolved"a seriesof separateacts"where"thesamealleged

violation wascommittedat the timeof eachact" and thelimitations period therefore"beg[an]

anewwith eachviolation." Soc'vWithout a Name,655 F.3d at 348(quotingNatT Adver. Co. v.
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City of Raleigh, 947 F.2d 1158, 1166 (4th Cir. 1991)) (internal quotation marks omitted). Only

"continual unlawful acts" establish a continuing violation, whereas the"continuingill effects of

anoriginal violation" do not. Id (citing City of Raleigh,947 F.2dat 1166).Forexample,inA

Society Without a Name, for People Without a Home. Millennium Future-Present v. Virginia,

655 F.3d342 (4th Cir. 2011), the FourthCircuit rejected theplaintiffs argumentthat the state's

decisionto locatea homelessshelterin an area"removedfrom Richmond'sdowntown

community"constitutedacontinuingviolationof theADA, id. at344-45,reasoningthat"[t]he

fact that the Conrad Center is still located on Oliver Hill Way and continues to offer services to

the homeless...does not amount to a continuing violation, but rather amounts to the continuing

effectof theoriginal decisionto locatetheConradCenteron OliverHill Way." Id at348-49.

Defendantarguesthatplaintiffs claimsaccruedas early as 2010, when he began

complainingtoRID abouthis concernsregardingtheNIC andCDI certifications.Def. Registry

of Interpretersfor the Deaf, Inc.'sReply in Supp.of itsMot. for Summ.J.[Dkt. No. 56] ("Def.'s

Reply") at6, Oct. 29, 2015.Plaintiff respondsthatRID's allegedADA violationsarecontinuing

ones and citesScherrv. Marriott Intern., Inc., 703 F.3d 1069 (7th Cir.2013),andPickemv.

Holiday Quality Foods. Inc., 293 F.3d 1133 (9th Cir. 2002), for thepropositionthat the statuteof

limitationsperiodcontinuesfor aslong asRID continuestomaintainitscurrentpolicies.See

PL's Opp'n at5-6. Defendantcontendsthat thisauthorityis inapplicablebecauseit relatesto

public accommodationsratherthantotesting,andurgestheCourtto look insteadtoSoignierv.

American Boardof Plastic Surgery, 92 F.3d 547 (7th Cir. 1996), and related case law finding

that the statuteof limitations runs when aplaintiff discovers the original ADA violation, not

whenthe plaintiff confirmsthattheact isunlawful orrealizesits full consequences.Def.'sReply

at 5 (citing Soignier, 92 F.3d at 551-52; Lever v. Northwestern Univ., 979 F.2d 552, 553 (7th
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Cir. 1992); and Cada v. Baxter Healthcare Corp., 920 F.2d 446, 449-50 (7th Cir. 1990)).

Defendant also argues thatplaintiffs ongoing complaints between 2010 and 2015 should be

considered"mere requests to reconsider" that do not extend the limitations period. Id. at 6

(quotingDelawareStateCollegev. Ricks,449U.S. 250, 258 (1980))(internalquotationmarks

and alterationomitted).

Thepartiesagree that there is noFourthCircuitprecedenton point, and theauthoritieson

which the parties rely are not exactly on point. Nonetheless, an evaluationof the relevant

authorityand of theFourthCircuit's treatmentof continuingviolation claimsdemonstratesthat

plaintiffs claimsshouldbeconsideredtime-barred.Plaintiffreliesfirst onPickem,in which the

plaintiff, aparaplegicconfinedto awheelchair,soughtinjunctivereliefrequiringthedefendant's

grocerystoretoeliminate"architecturalbarriers"thatmadehisaccessto thestoredifficult.

Pickem, 293 F.3d at 1135. The district court granted summaryjudgmentto the defendant on the

basisthat the plaintiff"had notattemptedto enter the store during thelimitationsperiod" and

therefore "had not actually encountered any barriers during that period," meaning that his claim

wasuntimelyandhelackedstanding.Id. The Ninth Circuitreversedand held that theplaintiffs

claim was nottime-barredbecause"oncea plaintiff hasactuallybecomeawareof discriminatory

conditionsexistingat a publicaccommodation,and istherebydeterredfrom visiting or

patronizingthataccommodation,the plaintiffhassufferedaninjury," one thatcontinuesfor "[s]o

long as thediscriminatoryconditionscontinue,and solong as a plaintiffisawareof themand

remainsdeterred."Id at 1136-37.The court further determinedthat theplaintiff had standing
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because he had actualknowledgeof the store'sbarriersto accessand wasdeterredby them. Id.

at 1138.

The SeventhCircuit followed this line of reasoningin Scherr,in which thedisabled

plaintiff wasinjuredby aspring-hingeddoorcloserat aCourtyardMarriott Hotel andmorethan

four yearslatersoughtinjunctivereliefagainstthatMarriott hotelandfifty-six otherCourtyard

Marriott hotelsunderthe ADA. Scherr,703 F.3d at 1071.The district court ruled that Scherr's

suit wastimely but that shelackedstandingto sue the otherMarriottsand thengrantedjudgment

on thepleadingstoMarriott, finding that thespring-hingeddoorclosers"compliedwith the

applicableADA regulations."Id. at1073.The SeventhCircuit affirmedthatScherronly had

standingto sue theMarriott whereshesufferedtheinjury becauseshehad notshownanyintent

to visit the other Marriotts.Id at 1074-75. ApplyingIllinois's two-year limitations period for

personalinjury actions,thecourt thendeterminedthat thestatuteof limitationsdid not bar

Scherr's suit because Scherr had "alleged that she [was] currently awareof... ongoing ADA

violations" and that "she wouldreturnto the hotel but for [those]ongoingviolations."Id at

1075-76.

The SeventhCircuit reacheda different result,however,in Soignier.The plaintiff in

Soignierhadfailed theoralportionof theboardcertificationexaminationfor plasticsurgeons

four times, which he attributed to his disabilities. Soignier, 92 F.3d at 549. When the plaintiff

took the oralexamfor a fifth time in Novemberof 1992, thecertificationboardgrantedhim

some but not allof the accommodations that he had requested, and he again failed the exam. Id.

8Defendantarguesthat thecourtsin PickemandScherrevaluatedthestatuteof limitations issue
"only tangentially,as part of a standinganalysis."Def.'s Reply at 6.Althoughtheopinions
demonstrate that the limitations and standing analyses are related, the Pickem court clearly
addressed each issue as a standalone requirement, and the Scherr court did the same, albeit more
briefly.
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at549-50.The plaintiffinternallyappealedhisfailure and sought to retake the exam with

additional accommodations, but in Mayof 1993 the board denied theplaintiffs request to retake

the exam, and in Novemberof 1994 the board denied theplaintiffs appeal and determined that

the1992testingprocedureswerefair. kL at550. In May of 1993,the plaintiffsued,allegingthat

the accommodationsfor the fifth examwereinsufficientand that the board'stestingprocedures

violated the ADA.Id The district court appliedIllinois's two-year personal injury statute of

limitationsandgrantedthe board's motion todismiss,concludingthat an ADA claimregarding

testing"accrueswhenacoveredentity refusesto offeranexaminationin amanneraccessibleto

anotherwisequalifieddisabledAmerican"andthat the plaintiffsallegationsshowedthat his

claim accrued when the board refused to grant him all requested accommodations for the fifth

exam. Id. at 550-51.

The Seventh Circuit affirmed that decision, rejectingSoignier'sargument that the board

had"engagedina'continuouscourseof conduct'againsthim," andreasoningthat"discoveryof

theoriginal actof discrimination,notfutureconfirmationof theinjury ordeterminationthat the

injury isunlawful, iswhenthestatuteof limitationsbeginstorun." Id at551 (emphasisin

original). Soignierwasawareatthetime of the fifth examthatthe Boardhadnot providedall of

hisrequestedaccommodations;therefore,hisclaim accruedon thatdate.Id.at552.Moreover,

the board'srefusals to void the resultsof that exam or toallow Soignierto takeanotherexam

weresimplya"confirmation"or consequenceof theoriginal decision,rather than "new,separate

discriminatoryacts,"particularlybecausetherecouldbe "onlyone 'discovery' date for the

statuteof limitations." Id at 552-53(internalquotationmarksomitted).

The result in Soignier,in combinationwith the FourthCircuit's requirementthat a

continuingviolationconsistof acontinualseriesof unlawful acts,demonstratesthat RID's
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purportedviolationsdo notconstituteacontinuingviolation suchthat thestatuteof limitations

periodrenewswith eachday that RID maintainsitspolicies.As the defendantargues,the broad

principleestablishedin PickernandScherrwasdevelopedin thecontextof public

accommodationsrather than testing, and there is no indication that the Fourth Circuit has

adoptedsuchaprinciple regardingcontinuingviolationsundertheADA or itstestingprovision.

Therefore,PickemandScherrare notcontrollinghere.

The facts at bar are not entirely analogous to those in Soignier, becauseKrpan's

allegationsstretchbeyondonerequestandonedenial.Thereissomeindicationthatthe Fourth

Circuit might find thatKrpan'srepeatedcomplaintsandRID'srepeatedrefusalstochangeits

policiesconstitutenotacontinuingviolation but are insteaddiscreteactsof discrimination,each

of which triggeredaseparatelimitationsperiod. In anunpublished2014opinionnot referenced

by eitherparty,the FourthCircuit ruledthatalthoughrepeateddenialsoftheplaintiffs repeated

requestsfor accommodationsindefendants'housingcomplexdid notconstituteacontinuing

offense,theydid constitute"multiple discreteactsof discrimination"in violation of the

RehabilitationAct. Hill v. HampsteadLesterMorton CourtPartnersLP,581 F. App'x 178, 181

(4thCir. 2014)(percuriam).TheHdl courtdistinguishedsuch"multiple, discreteacts"from

requeststoreconsiderasingleactorcomplaintsregardingthe"ongoingeffectsofasingle

discriminatoryact." Id at181 (quotingJerseyHeightsNeighborhoodAss'n v.Glendening,174

F.3d180, 189(4th Cir. 1999))(internalquotationmarksomitted).This decision,althoughnot

bindingandnot madein thecontextof ADA testingaccommodations,castsdoubtondefendant's

argumentthat plaintiffscomplaints"aremostaccuratelydescribedasrequeststoreconsider

RID'sposition"thatcannotextendthestatutorylimitationsperiod,see Def.'sBr. at6; however,

thedecisionalsoconfirmsthat RID's maintenanceof its testingandcertificationpoliciesdo not
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constituteacontinuingviolation such that the statuteoflimitationsperiodcontinueswith each

day the policies continue.

Moreover,althoughplaintiff claims he hadmultiple meetingsandcorrespondenceswith

RID abouthiscomplaints,therecorddemonstratesthatthesecomplaintsformedanongoing

courseof conduct rather thandiscreteindividual acts in the sensecontemplatedby the Hill court.

Forinstance,defendantprovidesanextensivechain of emails between plaintiffand an RID

employeeduringwhich plaintiff repeatedlyasksRID tochangetheCDI name.SeePL'sDep.

Ex. 13. These communications demonstrate thatplaintiffs complaintswere ongoing and

essentiallycontinuous,asopposedtodiscreterequeststhatwere individually deniedby

defendant.As plaintiff saysin oneemail,"I havebeentelling RID [of my complaints]for years,

for solong, I lost thecount."Id, at5. Plaintiff clearlyknewof his purportedinjuries"foryears"

beforehefiled thisComplaintandcouldnotidentify discreteinstanceswhenhecomplainedto

RID. Toallow Krpantoessentiallysit on hisADA claimsfor yearsis contraryto bothlaw and

sound policy considerations.

Furthermore,evenif some or allof RID's responses to Krpan's complaints constituted

new discrete acts, the most recent instance identified byplaintiff occurred in November 2013,

morethanayearbeforehefiled thisaction.SeePL'sDep. 126:11-127:10(statingthatplaintiff

met with Feldmanand discussedhis concernswith both the CDI andNIC certifications).

Therefore,even if defendant'srepeatedrefusalsto change its policiesconstituteddiscreteacts of

discrimination,they fall outsidetheone-yearstatuteof limitations.Consequently,Krpanfails to

showeitherthat RID's actsconstituteda continuingviolation existinguntil defendantchangesits

policiesorthatanydiscretediscriminatoryrefusalby RID in responsetoarequestby plaintiff

falls within theone-yearstatuteof limitations.
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Accordingly, the Court finds that bothcountsof Krpan'sComplaintaretime-barred.

D. Count I: NIC

Even thoughKrpan'sclaimsaretime-barred,the substantiveaspectsof his ADA claims

will be addressedbecausethey appearto presentissuesof first impressionin this Circuit that

merit discussion.Plaintiff contendsthat the NICviolatesthe ADA by measuringan applicant's

impairedsensory skills when thoseskills are not the factors theexaminationpurportsto measure

and bythen"broadcasting]to prospectiveemployersthatany NIC holderdoes nothavethe

disability of deafness."PL's Br. at 6-7. Plaintiff further arguesthat RID's "marketjustification"

fails. Id at 7-8 (internalquotationmarksomitted). In contrast,defendantclaimsthat plaintiffs

NIC claim fails becausehearingand speechareamongthe factorsthe NIC exammeasures,the

accommodationsoughtby plaintiff would fundamentallyalter the NICexamination,andaltering

the examwould unduly burdenRID. Def.'sBr. at 17-21.Plaintiff respondsthat the test is not

intendedto test for hearingand doesso only inadvertently,that his proposedaccommodation

would not fundamentallyalter theexam,and that anychangeswould not unduly burden RID

becauseRID is alreadyplanningto redevelopthe test.Pi's Opp'nat 6-8.

Plaintiff reliesfor his argumenton 42 U.S.C. § 12189,which providesthat

Any person thatoffersexaminationsor coursesrelatedto applications,licensing,
certification,or credentialingfor secondaryor post-secondaryeducation,
professional,or tradepurposesshall offer suchexaminationsor coursesin a place
and manneraccessibleto personswith disabilitiesor offer alternativeaccessible
arrangementsfor suchindividuals.

The regulationsapplicableto this sectionestablishthat:

Any privateentity that offers examinationsor coursesrelatedto applications,
licensing,certification,or credentialingfor secondaryor postsecondaryeducation,
professional, or trade purposes shall offer suchexaminationsor courses in a place
and manneraccessibleto personswith disabilitiesor offer alternativeaccessible
arrangementsfor suchindividuals.
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Critical to evaluating the meritof Krpan'scomplaint is the requirement that a private

entity "select[] and administer[]" the examination

so as to best ensure that, when theexaminationis administeredto anindividual
withadisability thatimpairssensory,manual,or speakingskills, theexamination
results accurately reflect the individual's aptitude or achievement level or
whatever other factor the examination purports to measure, rather than reflecting
theindividual'simpairedsensory,manual,or speakingskills (exceptwhere those
skills are thefactorsthat theexaminationpurportsto measure).

28 C.F.R. §36.309(b)(1)©(emphasis supplied). Moreover,

A privateentity offeringanexaminationcoveredby this sectionshall provide
appropriateauxiliary aidsfor personswith impairedsensory,manual,or speaking
skills, unless that private entity can demonstrate that offering a particular auxiliary
aid would fundamentallyalter the measurementof the skills or knowledgethe
examinationis intendedto testor would result in an undueburden.

28 C.F.R. § 36.309(b)(3) (emphasis supplied).

The essentialissuehereis whetherthe NIC examinationpurportsto measurean

applicant'ssensoryorspeakingskills andthereforemeetstheexceptionin 28C.F.R.

§36.309(b)(l)(i).PlaintiffarguesthatRID admitsthat the testmeasureshearingorspeaking

ability only inadvertentlyratherthanintentionallyandthat the testthereforedoesnotsatisfythe

requirementthatRID "bestensure"that theexammeasurescandidates'aptituderatherthantheir

impairedsensoryskills. PL's Opp'n at 7.Defendantcountersthat theNIC measuresan

28 C.F.R.§ 36.309(a).
10 This sectiongoeson toclarify that

Auxiliary aids andservicesrequiredby this sectionmay include taped
examinations, interpreters or other effective methodsof making orally delivered
materialsavailableto individualswith hearingimpairments,Brailled or largeprint
examinationsandanswersheetsor qualified readersfor individualswith visual
impairmentsor learningdisabilities,transcribersfor individualswith manual
impairments,and other similarservicesandactions.

28 C.F.R.§ 36.309(b)(3).
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individual'sability to"directly hearthe informationandsimultaneously,instantaneouslyrender

it into sign languageandsimultaneously,immediatelyrender[sign language]into clear

intelligible spokenEnglish,"andthatacandidatecannotaccomplishthis without beingableto

hearandspeakEnglish.Def.'sReplyat10. Plaintiff essentiallyacknowledgesthis fact by stating

that"adeafperson,by definition, cannotpossiblytranslatespokenEnglishinto ASL withoutan

accommodation."PL's Br. at 7.

AlthoughRID admitsthattheNIC examisnot anaudiogram,theexamnonetheless

obviouslypurportsto measureanapplicant'sability to hearEnglish,to translatethatEnglishinto

ASL, andto thenspeakEnglishby translatingthatASL into spokenEnglish.Theskills of

hearingandspeakingareessentialaspectsofthis test,andthereforeareamongtheprimaryskills

that,besidesbeingabletocommunicateinASL, theNIC exampurportstomeasure.Moreover,

theregulationdoesnot includethe intentionalityrequirementthatplaintiff seeksto imposeon

RID. RID maynot havespecificallyintendedtotesthearingandspeaking,but doingso is

logically andpracticallyinseparablefrom thesimultaneoustranslationskills RID doesintendto

test.Therefore,theexamdoesnotviolateTitle III of the ADA on thisbasis.

Anadditionalissuewithregardsto theNIC exam iswhetherplaintiffs requested

accommodation"would fundamentallyalter themeasurementof skills" the exam is meant to test

or whether it would result in an undue burden on RID. See 28 C.F.R. § 36.309(b)(3). Plaintiff at

onepoint statesthathe isnot seekinganaccommodationfor theNIC exambut isinstead

challengingaprerequisitethat thecandidatebehearing,PL'sBr. at 6;however,plaintiff clearly

statesinhis Complaintandelsewherein hismemorandathathe isseekinganaccommodationin

the form of a"hearinginterpreter[who] would rendertheaudiblespeechportionsof theexam

into ASL andrenderMr. Krpan'sASL into spokenEnglish."PL's Opp'n at 6.Plaintiff also
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proposesthat the testbealteredbyallowing thevideovignettesto bepausedtoallow for what

would amountto consecutiveratherthansimultaneousinterpretation.Id; see alsoDef.'sReply

at 7.

Defendantcorrectly argues that both proposals would fundamentally alter the natureof

the NIC exam. The test is "designed to test the specific market requirements for an individual

who isbilingual and cansimultaneouslyrenderfrom spoken English intoASL andfrom ASL

into spokenEnglish."Witter-MerithewDep. 27:14-18.Thetestthereforeis focusedspecifically

andexclusivelyonbilingual individualsandtheir ability tohandleinstantaneoustranslation,an

ability that iscrucial in avarietyof situationswheresimultaneousinterpretationis necessaryor

desirable.It is undisputedthat plaintiffcannothearspokenEnglishandcannotspeakit. It

appearsthathecanperformsomelip-reading,but portionsof theNIC examsimulatereal-world

situations where the candidate is not facing the speaker and therefore cannot read lips. Def.'s Br.

at 18n.4.Therefore,if plaintiff took the exam with hisrequestedaccommodationof ahearing

interpreter,it would bethehearinginterpreter,ratherthanplaintiff, who would beratedon his

bilingual capabilitiesand his ability to hear and speakEnglish.Plaintiffs rolewould be

essentiallysuperfluousand hecouldonlyberatedon theASL that hemirroredbackto the

hearinginterpreterafterthe interpretersignedthatsameASL to plaintiff.1' Moreover,pausing

the video wouldfundamentallyalter the test's intention to simulate real-world situations where

instantaneoustranslationis required.As aresult,plaintiffs requestedaccommodationswould

completelydefeattheoverarchingpurposeof theNIC examandthe testwould "becomeafarce."

Def.'sReply at 9.

11 Plaintiff repeatedlystatesthathe"canconvertASL...andnon-ASLsign languageinto his own
highly skilled ASL." PL'sOpp'n at12. Plaintiff doesnot explainwhatmakeshis ASL "highly
skilled" or whatsignificancethis ability has on whetherhe could pass the NIC exam as it is
currentlystructured.
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Ironically, plaintiff admitsto hiring NIC interpretersin the pastand usedNIC interpreters

during hisdepositionin this litigation. Plaintiff also admits that"therearecertaincircumstances

wheresimultaneousinterpretingwould be, or ismoreappropriatethanconsecutiveinterpreting,

and states that there are"really a lotof times"and"evenmillions" of timesthat simultaneous

interpretationis needed.See PL's Dep. 58:1-4, 58:11-12, 62:11-14.Plaintiffsadmission that

simultaneousinterpretationis necessaryor desirablein "millions" of situationsclearly

establishesthat hisrequestedchangesor accommodationswould fundamentallyalter the nature

oftheNIC exam.

Additionally, the evidence in the record shows that theplaintiffs proposed changes to the

examwould result in an undueburdenon defendant.An accommodationunderthe ADA causes

an undueburden"when it requiressignificantdifficulties or expensewhenconsideredin light of

a numberof factors,includingthe type of serviceor productbeingoffered."Rawdinv. Am. Bd.

of Pediatrics,985 F. Supp. 2d636,656 (E.D. Pa.2013)(citing Powell v. NatT Bd. of Med.

Exam'rs,364 F.3d 79, 88 (2d Cir.2004)).The budgetand sizeof the entity, typeofoperation,

and natureand costof the accommodationrequestedare all relevantto the undueburdeninquiry.

28 C.F.R. §42.511(c)(implementingregulationsfor Section504 of the RehabilitationAct of

1973); accord45 C.F.R. § 84.12(c)(reasonableaccommodationsby employers).

Defendantpresentsunrebuttedevidencethat to meetplaintiffs demandsit would have to

changethe entireNIC exam,in part by training new ratersto assesshearing-impairedcandidates.

SeeWitter-MerithewDep. 79:2-81:7.Defendantalso providesunrebuttedevidencethat it cost

between$750,000and$1,000,000to developthe NIC examin 2002,Wiiter-MerithewDep.

81:3-7,and thatchangingthe test in the wayscontemplatedby plaintiff would requirea similar

expenditure.Witter-MerithewDep. 82:11-83:8.Additionally, RID would have toprovidean
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accommodationto non-hearing individuals who wanted to take the exam and would have to pay

approximately$120perexamtohire an interpreter,Def.'sBr. at20,eventhoughRID already

absorbsa lossof about$55 on eachexam.12Witter-MerithewDep. 81:17-22.Finally, RID

contends that the NIC certification would be completely devalued because it would no longer

signify to employersthatan individual couldperformsimultaneousbilingual interpretation

without an additional interpreter. Def.'s Br. at 20-21.

Plaintiff arguesthatRID isalreadyplanningtospend$500,000to$750,000toenhance

theNIC as itages—primarilybyupdatingquestionsso thatrepeattest-takersarenot

advantaged—andthereforehis requestedchangestotheexamwould not constituteanundue

burden.PL'sOpp'nat8(citing Witter-MerithewDep.99:10-110:313).Defendantcorrectly

respondsthatthis updateis "wholly independentandseparate"from the additionalcostsof

fundamentallyalteringtheexamif it hadto meetplaintiffs requests.Def.'sReplyat10-11.

Defendant's other unrebutted evidence further demonstrates that RID, a non-profit entity, lacks

sufficient funds to overhaul the NIC exam in this way, see Witter-Merithew Dep. 82:11-83:8,

anddefendantconvincinglyarguesthatevenif RID couldafford tochangetheexam,it would

then face substantial additional costs in continuing to offer the exam, both in termsof the value

of itscredentialsand intermsof operatingcosts.Def.'s Br. at20-21.Thisevidenceissufficient

todemonstratethatplaintiffs requestedaccommodationswould constituteanundueburdenon

RID.

12 Defendantalso states thatapproximately30 states havelicensurelawsreferencingRID
certifications and those laws would need to be addressed should the exam change. Witter-
MerithewDep.46:1-19.
13 It doesnotappearthateitherpartyhasprovidedtheCourtwith thisportionof thedeposition
transcript.
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The final issueraisedin CountI is whetherthe NIC certificationimpermissiblypromotes

discriminationbycertifying to third partyemployersthat a holder of an NICcertificationis not

deaf.PlaintiffraisesunsupportedcontentionsthatRID seeks to enablediscriminationby

employers,arguingthatRID doesnotwant tochangeitsNIC requirementsbecausethe

certification would lose its value by no longer guaranteeing to employers that they will not need

toprovideanaccommodationtoanNIC interpreter.PL'sOpp'nat7. Plaintiff contendsthat

RID's purported"businessneed"enablesandperpetuatesdiscrimination,id; however,plaintiff

providesno authoritydemonstratingthatRID's provisionofacredentialthatcertifiesthatan

individual isequippedtoprovidesimultaneousinterpretationin anyway violatesTitle III. The

precedingdiscussiondemonstratesthatRID's testingpracticesareinaccordancewith theADA,

and the record as a whole shows that RID seeks to providedeafindividuals access to interpreters

inavarietyofsituations,includingonesin which theinterpretermustbebilingual andcapableof

simultaneousinterpretation.

Accordingly,becauseno reasonablejury couldfind that theNIC examandcertification

violate Title III of the ADA, defendantwill be grantedsummaryjudgmenton Count I.

E. Count II: CDI

In Count II, Krpancontendsthat the CDIimpermissiblymeasuresan applicant's

impairedsensoryskills, illegally tells employersthatCDI holdersaredeaf,andrelegatesCDI

holdersto asecond-classcategoryof interpreters.PL's Br. at 8-9. Defendantrespondsthat

includingthedescriptiveword "deafin the CDI certificationdoesnotviolatetheADA because

theADA does notrequireconfidentialityon the part oflicensingentities, that the CDIdeafness

requirementneitherdiscriminatesagainstdisabledpersonsnor measuresdeafness,andthatany

alterationsor accommodationsin the CDI test wouldfundamentallyalter the CDI and impose an
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undue burden ondefendant.Def. Registryof Interpretersfor the Deaf,Inc.'sOpp'nto PL John

Krpan'sMot. for Summ.J. [Dkt. No. 55] ("Def.'s Opp'n") at16-21,Oct. 23, 2015.Defendant

also argues that any purported discrimination by third party employers against CDI holders is not

attributableto RID. Defs Br. at 23.

Plaintiff responds todefendant'sarguments by insisting that the CDI is discriminatory

because a hearing person could theoretically possess the skills CDI seeks to test but is barred

from taking the exam and that the CDIcredentialoperatesas a "consolationprize" that enables

discrimination by employers.Pi'sOpp'nat 10-11.He further argues that the fundamental

alteration and undue burden exceptions do not apply where he ischallenginga prerequisite rather

thanseekinganaccommodation.14PL'sReply to Def.'sOpp'nto PL'sMot. for Summ.J. [Dkt.

No. 57] ("PL's Reply") at 12, Oct. 29, 2015.

The same statutory section and accompanying regulations govern analysis of the CDI

claim.15The initial issue here is whether the CDI certification violates Title III by labeling CDI

credentialedindividualsas"deaf." RID relieson Third Circuit authority for the propositionthat

Title III does notexplicitly requireconfidentialityfrom the parties regulatedunder that title,

unlike Title I of the ADA which explicitly requires employers to protect the confidentialityof

14 Eliminatingthe requirementthatacandidatebedeafis notanaccommodationthatwould
entail the use of an auxiliary aid. Therefore, thefundamentalalteration and undue burden
exceptionsare notapplicablewith respecttoCountII and the parties'argumentson this point
will not be addressedin any further detail.
15 Plaintiff repeatedlyarguesthatthe"bestensure"languagein 28 C.F.R.§36.309(b)(l)(i)
shouldbe accordedChevrondeference,seeChevron.U.S.A., Inc.. v. NaturalRes.Def Council.
Inc.. 467 U.S. 837 (1984), because Section 12189 is ambiguous as to the meaningof "in a place
and manner accessible to persons with disabilities." See PL's Br. at 10. As defendant correctly
argues,plaintiffs deference discussion "wholly misses the mark."Def.'sOpp'nat 21. Defendant
does not contest that this regulation deserves deference or is controlling in this action; rather,
defendant argues that the CDI exam is obviously accessible to persons with disabilities and that
it measuresthosecandidates'abilities to translatenon-ASL into ASL ratherthanmeasuringtheir
impairedsensoryskills.

28



their disabledemployees.Def.'s Br. at 24 (citing Doe v. NatT Bd.of Med. Exam'rs.199 F.3d

146, 148 (3d Cir. 1999)).Plaintiff does not provide any authority to rebut this showing and

largely concedes the point by failing to address it in detail in his opposition brief, instead

claimingonly that "RID placeditself in violation of Title III whenit createdan inferior

credential that flagged its holders asdeafeven though deafness is not necessary in order to

develop the skills tested." See PL'sOpp'nat 13.Plaintiff does not point to any statutory text or

regulationsprohibitinga credentialingentity like RID from using"deafin its name. Instead,

plaintiff relies on policy arguments that doing so perpetuates discrimination, arguments that RID

refutes by presenting unrebutted expert testimony that the term"deafhas been used and widely

accepted for at least two decades as a termof empowerment andof cultural and linguistic

identity. SeeBoudreaultReportat 10.Therefore,RID hasneithera statutorynor a moral duty to

removethe word "deaf from its CDI credential.

Furthermore,plaintiff fails to show that RIDviolatesthe ADA by limiting CDI test-

takers tonon-hearingindividuals.Again, thestatutorytext weighsagainstplaintiffs arguments.

Plaintiff contends that theADA's legislative history shows that it is intended to work against

"exclusionary qualification standards andcriteria...andrelegation tolesser....benefits,jobs, or

other opportunities." PL'sOpp'nat 12 (quoting 42 U.S.C. § 12101(a)(5)) (internal quotation

marks omitted).Plaintiff arguesthat the CDIconfinesdeafinterpretersto a narrow realmof

more limited opportunity and measures disability rather than aptitude, thereby functioningas a

second class"consolationprize credential."PL's Opp'nat 11(internalquotationmarksomitted).

Defendantdoesnot disputethat the ADA is intendedto preventexclusionarycriteriaand

discrimination,but argues that the ADA only barsdiscriminationagainstandexclusionof

disabledpersons.Def.'sReply at 12. Asdefendantcorrectlystates,the recorddemonstratesthat
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thereare legitimatereasonsfor excludinghearingindividualsfrom theCDI exam,butnoneof

those reasons matter because excluding non-disabled persons is not illegal. Seeid 42 U.S.C.

§ 12189requiresthatanentity like RID offer itsexaminations"in aplaceandmanneraccessible

to personswith disabilitiesor offeralternativeaccessiblearrangementsfor suchindividuals."

Neitherthis provisionnoranyof theregulationsrequirethat theexambemadeaccessibleto

personswithout disabilities.

Moreover, RID does not violate Title III by testing for deafness rather than acandidate's

aptitudeorachievementlevel. Plaintiffsargumentthatthe"deafrequirementisaprerequisite

demonstratesthatalthoughcandidatesmust submit proofof their lack of hearingability before

takingtheexam,theexamitselfdoesnot testfor deafness.Rather,theunrebuttedevidenceis

that the CDI testmeasuresa candidate'sability to work monolinguallyand creativelyusing ASL,

gestures,mime,props,andothertoolstocommunicate.SeeWitter-MerithewDep. 19:19-21,

60:6-8;CDI Handbookat 34.Unlike the NIC exam, whichdoes measurehearingability to some

extent, the CDI does notmeasurehearingability in any respect.

Lastly,plaintiffofferednoevidencetosupporthisclaim thatinterpreterswith theCDI

credentialaredisadvantagedby having lessopportunityto work. Thisfailure undercutshisclaim

that the CDIcredentialis somehowa lessercredential.As RID's expertstates, thedifferences

betweenthe NIC and CDIcredentials"doesnot meanoneis lessqualified thanthe other; they

simply havethemoreappropriatetools for specificsituations."BoudreaultReportat8. For these

reasons,RID'sexclusionof hearingindividualsfrom the CDIcredentialis neitherillegal nor

unjustified.

On this record,becauseno reasonablejury could find that the CDI exam andcertification

violate Title III of the ADA, defendantwill be grantedsummaryjudgmenton Count II.
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III. CONCLUSION

For the reasons stated above, defendant's Motion for Summary Judgment will be granted

andplaintiffs Motion for SummaryJudgmentwill bedeniedby an appropriateOrdertobe

issuedwith this MemorandumOpinion.

Entered this _#_ dayof March, 2016.

kL (/ mo
Alexandria,Virginia LeonieM. Brinkema

UniiedStatesDistrictJudge
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