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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION
KANCOR AMERICAS, INC., et al.,
Plaintiffs,
V. Case No.: 1:15-cv00588BL-IDD

ATC INGREDIENTS, INC.,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court &aintiffs Kancor America, Inc.(*Kancor Americas”)
and Kancor Ingredients, Ltd‘Kancor India”) (collectively as“Plaintiffs or Kancof)’s and
DefendantATC Ingredients, Inc(“Defendant”)’'s CrossMotions for Summary Judgmentnder
Federal Rule of Civil Procedure §bocs. 119, 11) This is a suit brought by spice suppliers
Kancor Americas anancor IndiaagainstATC Ingredients, Inc(*ATC”), an entity engaged to
sell Kancor spices in the United States. Kancor asserts that it had a sales agreenféntwath
distribute Kancor spices to customers faroamissionfee that was negotied between Kancor
and ATC. Kancomasserts that under the sales agreenitewould send an invoice to ATC for
each transaction, and AT@ould collect the spice customer sales price, deduct ATC'’s
commissionfee and handling costs, and hold or remit the left over balance or “margins” back to
Kancor. Kancor assertamong otherhings,that ATC lreached its contract by failing to remit
“margins” to Kancor.Conversely ATC denies it has supplier sales contract with Kancor India,
or any obligation beyond transaction invoices, &WC argues it hadho contractual duty to
remit the “margins.” ATC argues that Kancor is liabfer joint venture, tortious interference,

and other claims.
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There arenine issues before the CourfThe first issue is whether Plaintiffslaims for
breach of cotract(Count I) unjust enrichmenfCount Il), and conversioriCount Ill) are time
barred by the statute of limitationsThe Court GRANTS Plaintiffs’ motion andDENIES
Defendant’s motioras to Defendant’s statute of limitations defebseausehe Court finds that
Plaintiffs’ claimsfor breach of cotmact, unjust enrichment, and convers(@ounts |, I, and IIJ
respectively are not timebarred

The second issue is whether, by refusing to pay Plantifbniesallegedly owed,
Defendant breachedny contractual obligation to Plaintg#f(Count 1) The Court DENIES
Plaintiffs’ and Defendant’s motios as to Plaintiffs’ claim for breach of contrac{Count I)
becausea genuine issue of material faztistswith respect tovhether a valid contract existed
concerning Defendaist alleged obligationto surender the“margins to Plaintiff Kancor
Ingredients Ltd.

The third issue is whethdPlaintiffs are entitled t@sserta claim of unjust enrichment
against Defendanwhere noexpress agreement existed for Defendant to reamRlaintiffs the
margins(Count 1l). The CourtDENIES Plaintiffs’ and Defendant’'s motions as Riaintiffs’
claim for unjust enrichment (Count llpecausea geuine issueof material fact existsvith
respect to whether an expraessoralagreement exied for Defendant to remit tHenarging to
Plaintiff Kancor Ingredients, Ltdthat would resulin Defendant withholding more than the
negotiated amount.

The fourth issue is whether Defendant wratlgf interfered with Plaintiffs’ property
rights under the theory of conversiq@€ount Ill). The Court DENIES Plaintiffs’ and

Defendant’s motions as ®laintiffs’ claim for conversion (Count lllpecausa genuine issue of



material fact existsas to whetherthe “margins” were part of an identifiabfend to which
Plaintiff is entitled

The fifth issue is whether theagiies were involved in a joint venturas opposed to an
agentclient relationship(Counterclaim 1l—- specific performance, Counterclaim H#lbreach of
contract,Counterclaim V- unjust enrichment). The CouBRANTS Plaintiffs’ motion and
DENIES Defendant’s motioras toDefendant’s claira of gecific performance (Counterclaim
II), breach of contract (Counterclaim Ill), and unjust enrichment (Counterclaimrelding to
the alleged joint venturbecause (1pefendanthas not come forward with evidence showing a
genuine issue of material faes to a joint venture relationship between the parties, (2) the
Virginia Statute of Frauds bars Defendant’s joint venture cdaend (3) Defendant’s joint
venture clains aretime-barred.

The sixth issue is whether Defendant has provided any evidence of itsséadés,
Plaintiffs’ misappropriation of said trade secrets, or any resulting danf@gesiterclaim VI)

The CourtGRANTS Plaintiffs’ motion andDENIES Defendant’s motioras toCounterclaim

VI, Defendant’s trade secret claibecausdéefendant has not provided any evidence of its trade
secrets, evidence of Plaintiffsiisappropriation of said trade secrets, or evidence of any resultant
damages.

The seventh issue is whether Pldis tortiously interferedwith Defendant’s business
expectang (Counterclaim VII) The Cout GRANTS Plaintiffs’ motion and DENIES
Defendant’s motioras toCounterclaim VII,Defendant’sclaim for tortious interfereae with its
business expectanchecause PlaintifKancor Ingredients, Ltdis a party ¢ the contract and

cannot intefiere with itsown contract.



The eighth issue is whether Plairgifbreacked the purported distribution and resale
agreemerst (Counterclaim 1) orits implied covenant of good faith and fair dealing owed to
Defendan{CounterclainV). The CourtGRANTS Plaintiffs’ motion andDENIES Defendant’s
motion onDefendant’s clainfor breach of contracts to thepurported distribubn and resale
agreements (Counterclaim &nd onDefendant’s claim thaPlaintiffs breached theiduty of
good faith and fair dealingCounterclaim V)becauseDefendant presents no evidencetlod#
contract or oPlaintiffs’ duty or breach.

The ninth issue is wheth@Ilaintiffs’ Amended ©mplaint states a claim foprayer for
punitive damagesThe Court GRANTS Defendant’s motion as to Plaintiffprayerfor punitive
damages becaupenitive damages are not available for breach of contract claims.

l. BACKGROUND
A. The Parties

Plaintiff Kancor Americas, Inc(*Kancor Americas”)is a company organized and
existing under the laws of New Jerg®oc. 76). Kancor Americass awholly owned subsidiry
of Kancor hdia. I1d. Paintiff Kancor Indiais a company organized and existing under the laws
of India with its principal place of business in Indi&dd. Kanaoor India manufactures spices,
spice extracts, essential oils, mints, menthol, afttter commodities for import and sale
throughout the worldId.

Defendant ATC Ingredients, INCATC”) is a company organized and existing under the
laws of Virginia with its principal place of business in Virginid.

B. Plaintiff Kancor and Defendant ATC’s business relationship
In or around 2006Kancor Indiaand ATC began their business relations{ijoc. 76)

Kancor Indiaentrusted ATC with its name, reputatiaesourcesand products.ld. Kancor



India offered trainings tAATC both in business and products, andancor Indiaaccompanied

ATC on visits to clientsld. Throughout their business relationship, ATC served as a sales agent
for Kancor Indias spices and other gooddd. Before any sale was made, customers would
work with Kancor Indiato ensure that the spices and other goods they sought to order met the
specifications that they desiredld. To meet these specificationsancor Indiaused its
extensive experience and oesces to engineer the desired spices and other gtshds.

During their eightyear business relationship, the parties agreed upon a course of business
dealings (Doc. 76).Kancor Indiaset the final prices of the spices and other goods for the
customer, and ATC did not hatiee right to quote a price to the customiet. Customers would
then pay ATC, andn turn, ATC would payKancor Indiathe amount of the invoice less
commission.ld. The parties set Defendant’s sales commission on abgas&se basis for each
transaction (Doc. 147). ATC’s commission plus sevkaaddlingchargeswere deducted from
the final price (Doc. 173). The difference that ATC received from the custemdd serve
against these chargekl.

Kancor Indiadirectly instructed ATC on which customers to pursue for the sale of
Kancor India products (Doc. 147).ATC always disclosed t&ancor Indiacomplee details
regarding customers (Doc. 120). At no point wasdhany explicit agreement betwaeancor
India and ATC to form a joint venture (Doc. 76).

C. Decline ofKancor India and ATC’s business relationship

In or around 2009, ATC began to seek to secure larger accounts and cu$muers)

ATC began working with thirgharty vendors in addition tworking with Kancor India Id.
Kancor Indiamanagement agreed to a rexclusive relationship.ld. Thereafter, ATC dealt

with these thireparty vendors for specific products and stopped doirginbas withKancor



India with respect to these prodactld. Around that time, ATC also developed a relationship
with Kancor Indias sister company, VKL Seasoning Pvt. Ltd. (“VKL")d. However, when
Olam International (“Olam”)acquired VKL in November 2011, Olam decided it would no
longer work with ATC. Id. ATC then began to work with a number lgancor Indias
competitors.Id. Fearing that ATC wouldeak information abouKancor Indias customers and
business strategi{ancor Indiareduced its business dealings with AT(l.
D. Kancor Americas, Inc. Is Formed

On November 6, 2013, Kancor Americagms launched and incorporated with its
headquaers in Morristown, New Jersey (Doc. 76Kancor Americasestablished a number of
warehouses around New Jersdgl. Some of the spices for transactions at issue were shipped
from these warehouses to customers who purchased Kancor spices througld ATC.
E. Legal Actions and Allegations

Plaintiffs Kancor Indiaand Kancor Americas alleghat Defendant ATC owes Plainsff
roughly $650,00¢Doc. 76). Plaintiffs now bringthis lawsuitalleging three claimd-irst, under

"l Defendant

Count |, Plaintiffs allegethat by refusing to payXancor Indiathe “margins,
breached its contractual obligations Kancor India 1d. Second,under Count Il,Plaintiffs
assertan unjust enrichment clainagainst Defendant because Defendant would be unjustly
enriched if allowed to keep the “margins” or proceett$. Third, under Count lll,Plaintiffs
arguethat Defendantvithheld funds fronKancor Indiaunder the theory of conversioid.

ATC asserts seven causes of actioits counterclaim and thirgarty complaint First,

under Counterclaim IATC assertghat Kancor India breacheids 2006 and 2009 agreements

! The “margins” aredefined as the difference between the invoice ATC sent to its

customers (“ATC Invoice”) less its “sales commission” and handling chaage the invoice
Kancor Indiasent to ATC (the “Kancor Invoice’(Doc. 112).



with ATC for distribution and resale (Doc. 195econd,under Counterclaim IIATC alleges

that the 2006 and 200®8greemers created a joint venture between Kancor India and ATC for
thedistribution resale,and marketing of Kancor products in the United States, and ATC requests
that the Court order Kancor India to comply with the purported joint venture agmneeihd.
Third, under Counterclaim Ill, ATC asserts that Kancor India breached the joimtree
agreement.|d. Fourth,under Counterclaim IVATC dlegesthat Kancor India was unjustly
enriched when it failed to reconcile inventory issues and repay ATC for itealkegedly
removed from ATC’s inventory.ld. Fifth, under Counterclaim VATC asserts that Kancor
India breached its duty of good faith and fair dealing toward ATC when it inténfate ATC'’s
customer relationships, reduced ATC'’s discount below 5%, converted ATC'’s inventoty for i
own benefit, transferred the sale of its produat the United States to Kancor Americas, and
failed to issue to ATC the 10% ownership in Kancor Ameridds. Sixth, under Counterclaim

VI, ATC asserts that Kancor India misappropriated trade secrets from ghiB@ed them with
Kancor Americas, and canues to use ATC’s trade secretlsl. Seventhunder Counterclaim
VII, 2 ATC allegesthatKancor India tortuously interfered with ATC’s business expectancy when
it conveyed ATC's trade secrets to Kancor Americas and intentionallyfergdrwith ATC'’s
cugomer relationshipslid.

Plaintiffs arguethat their Motion for Summary Judgment should be grantedfdar
reasons (Doc. 120). First, Plaintiffs argue that the Court should grant summamnenidgn
Defendant’s Joint Venture clainfer specific performance (Counterclaim 1), breach of contract
(Counterclaim 111), and unjusgtnrichment (CounterclairtVV), because no meeting of the minds

occurred between the Partieggarding the formation of a joint venturéd. Second, Plaintiffs

2 Counts VIl in Defendant’s counterclaim and thoaity complaint are incorrectly

numbered as V (Doc. 19).



argue that the Court should grant summary judgmentDefendant’s Trade Secret claim
(Counterclaim VI) because Defendant cannot establish the existence of any trade, secrets
misappropriation, or damages relating to said misappropriatthn.Third, Plaintiffs argue that
the Court should grant summary judgment on Defendant’s tortious interfeidare
(Counterclaim VII) because Defendant cannot establish the first three elements of tortious
interference. Id. Fourth, Plaintiffs argue that the Court should grant summary judgment on
Defendant’s Breach of Contract (Counterclaimanyl Breach of Goo&aith and Fair Dealing
claims (CounterclaimV) because Defendant has not pointed to any agreement to show that
Kancor India is responsible for Defendant’s leftover inventory and because Defeadaot
prove its inventory damage#d.

In response, Defendant brings a cross Motion for Summary Judgment seéakiages
and specific performanc@oc. 11). In addition to the counter argums assdged against
Plaintiffs’ claims, Defendant also asserts that its Motion for Summary Judgment should be
grantel for four additional reasons (Doc. 11&irst, Ddendant alleges that Plaintiffslaimsfor
specifc performance (Counterclaim Jlbreach of contract (Counterclaim Ill), anghjust
enrichment (Counterclaim 1V) aterred because tiparties were engaged in a joint ventule.
Second, Defendant alleges that Plaistifmisappropriated Defendant’s trade secrets
(Counterclaim VI) Id. Third, Defendant allegethat Plaintifs tortiousy interfered with
Defendant’s business expectan@ounterclaim VII) Id. Fourth, Defendant alleges that
Plaintiffs breachedthe purported distribution and resale agreemé@ounterclaim [)and

breachedheir duty of good faith and fair dealif@ounterclaim V) Id.



. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56, the Court must grant summary judgnhent if t
moving party demonstrates that there is no genissue as to any material faotd that the
moving party is entitled to igment as a matter of law. Fé&d.Civ. P. 56(c) (2013).

In reviewing a motion for summary judgment, the Court views the facts in a light most
favorable to the nonmoving partyoitnott v. Corning, Inc.669 F.3d 172, 175 (4th Cir. 2012)
(citing Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986)). Once a motion for summary
judgment is properly made and supported, the opposing party has the burden of showing that a
genuine dispute existdatsushita Elec. Indus. Co. v. Zenith Radio Cofjg5 U.S. 574, 5887
(1986); Bouchat v. Baltimore Ravens Football Club, 1846 F.3d 514, 522 (4th Cir. 2003)
(citations omitted). “[T]he mere existence of some alleged factual disputedrethe paies
will not defeat an otherwise properly supported motion for summary judgmengghieement
is that there be no genuine issue of material faBmimett v. Johnso®32 F.3d 291, 297 (4th
Cir. 2008) (quotingAnderson477 U.S. at 247-48).

A “materialfact” is a fact that might affect the outcome of a party’s cagelerson477
U.S. at 248JKC Holding Co. v. Wash. Sports Ventures, 1864 F.3d 459, 465 (4th Cir. 2001).
Whether a fact is considered to be “material” is determined by the substamtjvand “[o]nly
disputes over facts that might affect the outcome of the suit under the iggviaw will
properly preclude the entry of summary judgmerriderson477 U.S. at 248HooverLewis
v. Caldera,249 F.3d 259, 265 (4th Cir. 2001).

A “genuine” issue concerning a “material” fact arises when the evidence is sufficient to
allow a reasonable jury to return a verdict in the nonmoving party’s f&esource Bankshares

Corp. v. St. Paul Mercury Ins. Calp7 F.3d 631, 635 (4th Cir. 2005) (quotiAgderson477



U.S. at 248). Rule 56(e) requires the nonmoving party to go beyond the pleadingsitnd by
own affidavits, or by the depositions, answers to interrogatories, and admissions,on file
designate specific facts showing that there is a genssue ifor trial. Celotex Corp. v. Catrett,
477 U.S. 317, 324 (1986).
. ANALYSIS

The Courtgrants in paranddenies in parPlaintiffs’ Motion for Summary Judgment and
Defendant’'s Motion for Summary Judgmédat numerousreasons. First, the Court finds that
Plaintiffs’ claimsfor breach of contradqiCount I), unjust enrichmenfCount II), and conversion
(Count Ill) are not timebarred by the statute of limitations. Secot@re isa genuine issue of
material fact as to the existence ofatract between the parties tbe “margins” or proceeds
(Count I) Third,a genuine issue of material fact exasstoPlaintiffs’ claim that Defendant was
unjustly enrichedCount Il) because no express agreement existed for Defetmlaamit the
margins Fourth,Plaintiffs havenot provided sufficienevidence that Defendant held Kancor
India’s monies in trus{Count lll). Fifth, the @rties were notnivolved in a joint venturethey
merely had angentclient relationshigCounterclaim I specific performancg)Counterclaim |l
— breach of contract) (Counterclaim Hlunjust enrichment) Sixth, Defendant has not provided
any evidence of its trade secrets, evidence of Plaintifisappropriation of said trade secrets, or
evidence ofany reslting damages (Counterclaim VI)Seventh Plaintiffs did not tortiously
interfere with Defenaht’s business expectan¢@ounterclaim VII) Eighth Defendant presents
no evidence ofhebreach othe purporteddistribution and resalagreemerst(Counterclaim 1) or
of Plaintiffs’ implied covenant ofduty of good faith and fair dealing owed to Defendant
(Counterclaim V) Finally, the CourtdeniesPlaintiffs’ prayerfor punitive damages because

punitive damages are not available for breach of contract claims.
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A. Plaintiffs’ Claim is Not Time-Barred

1. Defendant’s continuing breach theory is inapplicable

The Courtdenies Defendant’'sclaim that Plaintiffs’ causes of actiorfor breach of
contract(Count ), unjust enrichmen(Countll), and conversiorfCountlll) are timebarred by
the statute of limitations becausach potential breach constitutes a separate and distinct
occurrence thatould giverise toseparate clais

Virginia Code8 8.01246(4) provides a thregear statute of limitations for breach of any
unwritten contract, express or implied, and Virginia C&d8.01243(B) provides a fivgear
statute of limitations for conversion. Under Virginia law, the right of actiondeerhed to
accrue and the prescribed limitation period shall begin to run from the .datden the contract
occurs.” Va. Code. Ann§ 8.01230. In order to calculate the date from which the limitation
shall run, the Court must first determine whetherdlveas one breach or a series of breadcees
evidenced by the facts of the cas@m. Physical Therapy Assoc. v. Fed’'n of Statds Bof
Physical Therapy628 S.E.2d 928, 92¥4. 2006). The party raising the statute of limitations as
an affirmative defense must prove that the other party’s claims are time bidees.of Roberts
v. Coal Processing Corp369 S.E.2d 188, 19¥é&. 1988).

Under the continuing breach theory, “[w]hether the [defendant]'s actions constituted a
single continual breach . . . or a series of separate breaches . . . depends upon the ré&dévant fac
Hunter v. Custom Bus. Graphid®35 F. Supp. 2d 420, 431 (E.D. Va. 2009). The continuing
breach theory applies where “the wrongful act is of a permanent nature gmaduce ‘all the
damage which can ever result from it . . . Hampton Roads Sanitation Dist. v. McDonn8d80
S.E.2d 841, 843 (Va. 1987). If stthe entire damages must be recovered in one actith.”

However,“if the wrongful acts are not continuous and ‘occur only at intervals, each occurrence

11



inflicts a new injury and gives rise to a new and separate cause of actidm:’Physical
Therapy Assa¢360 S.E.2d aB44 (quotingNorfolk v. W. Ry. Co. v. Allel87 S.E. 558 (Va.
1915)).

Plaintiffs asserthree claims against Defendant tmeach of contract (Count 1), unjust
enrichment (Count II), and conversion (Count I(Doc. 76). At the time of the breach,
Defendantallegedy failed to remit the rarginson its very first sale of product to client Mi
Flavors (Doc. 112).

Defendant argues that Plaintiffslaims are timéarred (Doc. 112 Defendant argues
that under the continuing breach theory, regardless of which statute of limitatioesapgher
Virginia Code 8§ 8.01246(4)’'s threeyear statute of limitations for breach of any unwritten
contract, express or impliedr Virginia Code8§ 8.01243(B)’s fiveyear statute of limitains for
conversion, Plaintiffstlaims are timéarred as the alleged breach occurrelhie 2006 or early
2007, roughly eight years ago. In ethwords, Defendant argues thatr the purpose of
calculating the statute of limitations, the first alleged breach ighebreach, andPlaintiffs’
claims arghereforeuntimely.

The Court, bwever,finds thateach breach constitutes a separate and distinct occurrence
thatgivesrise to separate claims (Doc. 14Bee als¢tHampton Roads360 S.E.2d at 84@L987)
(holding that the continuing breach theory is inapplicable and premature imstemes where
harm can still occur).The evidence shows thBtaintiffs setDefendant’s sales comssionon a
caseby-case basisof each transaction (Doc. 147)Plaintiffs seek to recover monies that
Defendant hasallegedly withheld in these separate transactions (Doc. 14There were
numerous sales to customers over several yéddrs.firstallegedbreach could not haveaused

and did not cause “all the damage” possibla. other words, each time Defendailegedly
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withheld more than its agreeghon commission from sales proceeds, it committed a new
potentialbreach (Doc. 147).

Accordindy, the Courtgrants Plaintiffs’ Motion for Summary Judgment ardenies
Defendant’s Motion for Summary Judgmestto Defendant’s defense that Plaintiffs’ clasns
time-barred becaus®efendant’salleged failure to transfer sufficient funds to Plaingifin
connection with eactransaction is a newotentialbreach that inflicted a new injury. As such,
Plaintiffs’ claims are not timéarred by the statute of limitations.

2. Plaintiff s are not equitably estopped from assertig these claims and
Plaintiffs have not waived theirright to assert these claims

The Court finds thalPlaintiffs arenot equiably estopped ém asserting theelaims nor
havePlaintiffs waived theiright to do so by waiting to bring these clainBlaintiffs’ delay in
bringing thee claimsmay havebeencaused by Defendantalegedmisrepresentations, which,
in turn, equitably estop Defendamtom raising its statute of limitations defense against
Plaintiffs.

The doctrine of equitable estoppel precludes a defendant from raising a statute of
limitations defense when the defendant’s own misremtasions caused the plaintifidelay in
bringing suit. City of Bedford v. James Leffel & C&58 F.2d 216, 218 (4th Cir. 1977).0
establish that equitable estoppel defeats the application of the statute of limitdijons
sufficient [to show] that the aggrieved party reasonably relied on the woddsoaduct of the
person to be estopped in allowing the limitations period to expide.”

Defendant argues that Plaintiffs aeguitibly estopped from asserting thelaims and
that Plaintifs waived theirclaims because¢hey waited too long(Doc. 112). Since 2012,
Plaintiffs requested that Defendant conduct a “reconciliation” obawts and determine the

amount of leftover proceeds it owed to Kancor India, to which Defendant did not object.
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Defendantallegedly concealed that it had withheld more than its share of commissions for
several years (Doc. 147 ritically, Defendant waghe only party in possession of information
and documentation necessary to reconcile the accolthtdzurther,Defendanis the only party
that knew its expenses for warehousing, transportation, shipping, and damage to pradlucts.
However,Plaintiffs allegeDefendant did not disclose tancor Indiathat a significant amount
of money was left over from th&ales proceeds after Defendartosts and commission were
deducted from the final sales prickl. Based on these facts, a reasonable jury may easily find
that Defendant misleBancor Indiaabout the payment of the leftover sales proceeds. In other
words, Defendanis equitably estpped from raising the statute of limitations defense because
Defendantallegedly misrepresented the finances Kancor Indiafor several yearsbut once
Kancor Indiadiscovered thasmisrepresentations, Plainsifued Defendant

Accordingly, the Court finds Defendant’s argumeneritlessbecause even if Defendant
had carried its burden of showing that the statute of limita has expired for Plaintdf claims,
Defendantwould not be entitled to summary judgme@ee City of Bedforcb58 F.2d at 21:20
(reversing summary judgment where the jury would have found that a buyer of defective
machinery reasonably relied on the seller's promise to rectify the prelaechthus did not file
suit earlier). Therefore the CourtgrantsPlaintiffs’ Motion for SummaryJudgment andlenies

Defendant’s Motion for Summary Judgment as to Defendant’s defensdaimdiff8’ claims are

time-barred.

B. There is a Genuine Issue of Material Fact as to Whether There Was a Contract
Requiring ATC to Hold, Account For, and to Remit Funds or “Margins” to
Plaintiffs

The CourtdeniesPlaintiffs’ and Defendant’s Mgtions for Summary Judgmeras to

Plaintiffs’ claim for breach of contra¢Count I) because a genuine issue of material fact exists
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as towhether the parties entered into agreementaind valid contractoncerningDefendant’s
duty to remit to Plainti§ the margins

To establish breach of contract, the plaintiff must first establish the exastérec valid
contract. Sykes v. BradBushey Ford, Inc§9 Va. Cir. 219, 2192005). The essential elements
of a valid contract are offer, complete acceptance, and valuable considel@tidiere must be
“mutual assent of the contracting parties to terms reasonably certain mdectmstances” for
the contract to be legally enforceablBevil's Advocate, LLC v. Zurich Am. Indlo. 1:13CV-
1246, 2014 WL 5161197, at *5 (E.D. Va. Oct. 10, 2014) (quotihgn v. Aetna Cas. & Sur.
Co.,281 S.E.2d 818, 820 (Va. 1981As a result, tier, acceptance, and consideration must be
present to support a binding compromise settlemiglantagna v. Holiday Inns, Inc269 S.E.2d
838, 844 (Va. 1980).

Defendant argues that it is entitled to judgment as a matter of law because no
consideration, and therefore no valid contraciuld existfor Plaintiffs’ attempt to unilaterally
modify the parties’ agreement to retroactively invoice Defendant (Dd2). According to
Defendant, “no valid contract exists that would allow Kancor India to issue esv/éaz and
receive payment on these rewbee billings.” Id. However, Plainti§ arenot attempting to
“retroactively bill” Defendant(Doc. 147). Instead, Plaintdfarguethat Defendant breached a
contemporaneousexisting contractual obligation by refusing to pésincor Indiathe monies
owed as determined by the termsaofalleged contractld. The issue here is the existence of
contractbetween Plaintiffs and ATConcerning the argins.

Defendant arguethat Kancor Indias invoices are the complete sales contracts aad th
no valid contract existedoncerningthe obligation forDefendant to remit to Kancor Indtae

sums earned from customers in excess of its agreed commission plus expeng@oc. 176).
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Plaintiffs conversely arguéhat the parties created an enfotmeacontract pertaining to the
margins through eml communications betweeKancor India and ATCstating that the
difference between the amount that Defendaaeived from the customer amkfendants
commission and charges would serve against Defesdaantdling charges (Doc. 173).

Plaintiffs fail to provideuncontrovertecevidence to show mutual assent to Defendant’s
allegedduty to remitthe margins, andhere is conflicting evidenceith respecto any contract
concerning this dut§ The record reflects numerousyeil communications between the parties
in which the parties agree on specific commission rates for Defendant mtgansactions (Doc.
147). The emails also show that PlainKiincor Indiaasked Defendant to report gxpenses
against the proceeds collected from customer and to submit several accountitg ripor
However, he emails lack any mention @f situationinvolving surplus funds In an email
communication Kancor Indiastates that the differenc®efendan receives from the customer
would serve againghe chargesncurred by sales (Doc. 1421). However,the emailfails to
mention what Defendant should do with any money received that is in excess of thssiomm
plus expenseslid. As a resulta genuine issue of material fagtists as to whethahat there
was mutual agreement, and therefore a valid contract, for Defendaransferto Plaintiff

Kancor Indiaany money received from sales in excess of the commission and charges

3 Defendant argues that Plaintiffs’se of Defendant's 201d4greement to send Kancor

India money in several installments is inadmissibke a settlement negotiation (Doc. 176).
Under Federal Rule of Evidence 408, conduct or statements made during compromise
negotiations about the claim may not be admissible on behalf of any party eithewéoopr
disprove the validity or amount of a disputed claim. Fed. R. Evid. 408(a)(2). Howeteis

case, there was no claim at the time of the discussions because no disputeaexisteiine
regarding the leftover sums (Doc. 173). Defendant did not send a litigation threuidil
severalmonths after the discussionkl. Therefore, these discussions and the intended payment
of an installment may be used as evidence.
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Accordingly, the Court denies Plaintiffs’ and Defendant’s Motioa for Summary
Judgments to Count | because a genuine isdumaterial factexistsasto whether the arties
had a valid comtct regarding the transfer of thergins.

1. The parties’ business relationship continued into 2014

The Court finds that a genuine issue of material fact exists as to the pataésnship
through 2014.Plaintiffs arguethat theirdamages arise from Defendandeged failure to pay
margins from D10 through at least 2014 (Doc. 112). Defendant argues that Kancor America
and Defendanthad no agreement during that timéd. Defendant submits that after Kancor
America started operationBgfendanfurchased Kancor products through Kancor Amerioa, n
Kancor India; therefore, Kancor India has no breach of contract claim aDaiestdantfor the
period it was purchasing from Kancor America.

However, Defendant’'s argument it is not developed and lacks sufficient citatdiding t
record (Doc. 147). Defendant does not cite to any evidence that would lead a j@agotwaidy
conclude that Defendant was not engaged in a business relationship with Mamtidir India
up until 2014 Defendant has only cited to Exhibit 32 to support its argumenghibit 32 in
fact shows that &r January 1, 2014, Defendawas still conducting business with Kancor India
(Doc. 112).

Accordingly, the Courtholds that Defendant’s argument raises a dispute of fact that
cannot be resolved at summary judgmemherdore, Plaintiffs’ and Defendant’'s Motions for

Summary Judgment as to Coumiré denied
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C. Plaintiff s Properly Assert Their Unjust Enrichment Claim. However, a Genuine
Issue of Material Fact Exist as toWhether the Parties Entered into a Contract
Concerning the Margins
The Courtgrantsin partanddeniesin part Plaintiffs’ Motion for Summay Judgment and

deniesDefendant’s Motion for Summary Judgment as to Coutietdause whilélaintiffs are

entitled to raise the argument of unjust enrichment as an alternative theetiefar genuine
issueof material fact existasto whether an express agreement texidor Defendant to remit

the marginsthat would result in Defendant withholding more than the negotiated amount.

1. Plaintiffs are entitled to raise the argument of unjust enrichment as an
alternative theory of relief

The Court finds that Plaintiffs properly raise the alternative argument afstunj
enrichment(Count 1)) in their Complaint Under Virginia law, a plaintiff alleging the existence
of a quasicontract and unjust enrichment must satisfy three eleméhfs benefit conferred on
the defendant by the plaintiff; (2) appreciation or knowledge of the benefit lmetbedant, and
(3) retention of that benefit by the defendant in circumstances which would make it ibkguita
for the defendant to retain the benefit without reimbursing the plaintiff for the vaceived.
Nossen v. Hqy750 F. Supp. 740, 744 (E.D. Va. 1990).

First, Defendant argues that a claim for unjust enrichtniemot available to Plaintiffs
becausePlaintiff Kancor Indiaand Defendant had an “express agreement” that was satisfied
when Defendant paid the invoicetherefore,Plaintiffs must seek a remedy pursudnt the
agreement (Doc. 112). In other words, Defendant posits that@ied contract claim cannot
stand where there is an express contradere, however, Plaintiffs arentitled to advance a
competing and alternative theory at trial and ask the jury that even if they fintehzarties did
not have an express or implied agreement, Defendant should still repay sums that it ha

wrongfully withheld from PlaintiffKancorIndia because Defendant would be unjustly enriched
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if allowed to keep the monies owed Kancor India SeeRaymond, Colesar, Glaspy & Huss,
P.C. v. Allied Capital Corp 961 F.2d 489, 49@4th Cir. 1992) (noting that two alternative
theories, breach of atract and quantum meruit, were tried to a jury). Therefore, the Court finds
that Plaintiffs are entitled to raise the argument of unjust enrichment as aataléetheory of
relief.

Thus, the CourgrantsPlaintiffs’ Motion for Summary JudgmerinddeniesDefendant’s
Motion for Summary Judgment as to Countbkcause Plaintiffs are entitled to raise unjust
enrichment as an alternative theory at trial.

2. Plaintiff s are not entitled to summary judgment onits unjust enrichment
claim

The Court finds that there is a genuine issue of material fact as toawbBstfendant was
unjustly enriched because it is unclear if the parties entered into a contractncundbe
margins.

Defendantargues that in issuing invoigelsancor India sold itsproducts to Defendant
and should not be allowed to “force [Defenddntpay a second time for products it has already
purchased and resold” (Doc. 112Dhefendant’s argument assumes that the invoices sent from
Plaintiff Kancor Indiato Defendant form the extent of the parties’ agreement and that
Defendant’'s payment of the invoices fudd the terms of their contract. However, as stated
above, there is a genuimesueof materialfact with respect to whether the invoices formed the
entirdy of theparties’ contracor whether the parties entered into an agreement for Defendant to
remit the nargins.

Accordingly, the Courtdenies Plaintiffs’ and Defendant’'s Motios for Summary
Judgmentas to Plaintiffs’ unjust enrichment claigCount Il) becausea genuine dispute of

material fact existasto whether Defendantas obligated to remit the margins
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D. Defendant’s Conversion of Plaintiffs’ Property Rights

The Court denies Plaintiffs’ and Defendant’s Motions for Summary Judgaseno
Plaintiffs’ claim for conversion (Count lllpecause a genuine issue of material fact exists as to
whether the margins were part of an identifiable ftendthich Plaintiff was entitled

1. There is a genuine dispute of material fact as twhether the margins were
part of an identifiable fund to which Plaintiff was entitled

The Court finds that there is a genuine issue of material fact wbdtherthe alleged
converted property, the margins, is specifically identifiadahel as to whether Plaintiff was
entitled to the margins

Conversion is “any distinct act of dominion wrongfully exerted over the property of
another, and in denial of his rights, or inconsistent therewitederal Ins. Co. v. Smitli44 F.
Supp. 2d 507, 52718 (E.D. Va. 2001) (quoting/niversal C.I.T. Credit Corp. v. Kaplgn92
S.E.2d 359, 365 (Va. 1956)). A plaintiff asserting a conversion claim must prove by a
preponderance of the evidence (i) ownership or right of possession at the time of conwersion a
(i) the defendant’s wrongful exercise of dominion or control over the plamtiffoperty,
depriving the plaintiff of possessiomd. at 518.

Under Virginia law, “money can only be the subject of a conversion claim itetdm
circumstances, including when it is part of a segregated or identifiable fétallard v. Bank of
Am., N.A. No. 1:15CV-416 LMB/JFA, 2015 WL 5579904, at *8 (E.D. Va. Sept. 22, 2015)
(quotingJones v. Bank of Am. CorfNp. 4:09CV162, 2010 WL 6605789, at *5 (E.D. Va. Aug.
24, 2010));see alsoOpportunities Dev. Grp., LLC v. Andryshklo. 1:14CV-62, 2015 WL
2089841, at *9 (E.D. Va. Apr. 30, 2015) (quotifgNamara v. Picker950 F. Supp. 2d 193,

194 (D.D.C. 2013)) (“Money can be the subject of a conversion claim . . . if the plaa#ithé

right to a specifiddentifiable fund of money.”). A segregated or identifiable fund is one
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separate from the defendant's general funds ameito which plaintiff is entitled See e.g.
Opportunities Development Grou@015 WL 2089841, at *9 (holding that the plaintiff had
alleged sufficient facts to support a conversion claim when the defendant, a corpicate of
made unauthorized transactions for personal use with a company credit ataettdbssed a
specific corporate bank accounBtallard, 2015 WL5579904, at *8 (holdingunder District of
Columbia lawthat the allegedly converted funds were not segregated or specificallyiaddati
because the money the plaintiff allegedly overpaid was not in any waytb&om the other
amounts he pa)d See generalhAllied Inv. Corp. v. Jasen731 A.2d 957, 966 (Md. 1999)
(“[C]onversion claims generally are “recognized in connection with fundshhe¢ been or
should have been segregated for a particular purpose or that have been wrongfully obtained or
retained or diverted in an identifiable transaction.”). Furthermore, a claimofwversion of
funds will not lie when there is only a failure to repay by the defenaadtthe relationship
between the parties is one of a delsi@ditor. Seeln re McKnew 270 B.R. 593, 642 rb5
(Bankr. E.D. Va. 2001)see alsdGoodrich v. E.F. Hutton Grp., Inc542 A.2d 1200, 1203 (Del.
Ch. 1988) ¢tating that in Delawaré [m]oney is subject to conversion only when it can be
described or identified as a specifitattel, but not where an indebtedness may be discharged by
the payment of money generdjly

Defendant reliebeavily onAirlines Reporting Corp. v. Pishvaida argue that Plaintiffs’
claim for conversion cannot lie because the parties’ relationship was thadetft@creditor
ratherthan that of an agemrincipal (Doc. 112). InAirlines Reporting the parties Ia an
agreement that provided thie defendnt would hold blank ticket stock “in trust” for plaintiff.
155 F. Supp. 2d 659, 662 (E.D. Va. 2001). In addition to the ticket stock, the agreement allowed

defendant to withdraw sales proceeds, minus a commission, from a bank account that the
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plaintiff designated for this specific purposéd. The defendant could comingle these sales
proceeds with its other company fundd. An audit by the plaintiff revealed that the defendant
was selling tickets, collecting money for the sale of those ticketsth@mdfailing to report the
sales to the plaintiff.1d. at 663. In analyzing whether the plaintiff could assert a claim for
conversionover the sales proceedbie court held that a showing that the defendant held the
proceeds “in trust” would establish the first element of conversion, namely owmnersinght of
possession of the funds$d. at 664. Absent a showing that sales proceeds were held in trust, the
court articulated that conversion cannot lie, and the relationship is merelpftlaatdebtor
creditor. 1d. In other words, where there is only a delm@ditor relationship, an action for
conversion of the funds representing the indebtedness cannot be brought againsbthdéddebt
As to the ticket stogkthe court held that the defendanldhiie ticket stock “in trust” because the
agreement laid out that the defendant held the stock in trust, that the ticket stock would be
surrendered to the plaintiff on demand, and because the defendant could only issue the ticket
stock in accordance with the agreemeid. at 665. In addition, the defenddirongfully
deprived plaintiff of possession of the ticket stock” when it issued the stock to customer
contrary to the provisions laid out in the agreeméaht.

This case differs fundamentally froAirlines Reporting. In this caseunlike the parties
in Airlines Reportingthere is no agreement redarg the margins to analyze the parties’ intent
as to whether the funds were to remain separate from Defendant’'s compasy vitnether
Defendant was to hold the money “in trust,” or whether Defendant kept the gsommdrary to
any provisions laid outybthe parties There is conflicting evidence regarding the nature of the
parties’ agreement and conduct with respect to the margins, and neither papsovided

sufficient evidence to prove their positiohMost importantly, as stated above, the partiave
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not offered into evidence an express agreement concerning Defendant to hold gims mar
trust. Therefore, it is unclear whether the parties intended Defendant to holdr Hiadia’'s
money in trust because no clear agreement existed as to aityigesarplus funds.

Additionally, there is a genuine issue of material act as to whether the snengyi@ part
of a segregated or identifiable funBefendant argues th&i&ancor India placed no restriction on
Defendant’'s commingling or use of funds from customers and that Kancor India knew that
Defendant was working with other vendors throughout their relationship (Doc. 1iR)
response, Plaintiffs assert that while Kancor India allowed Defendant t@awgments from
various customers, Defendant only used money obtained from customers to pay KKdizor |
and that Kancor India did not allow Defendant to pay invoices using Defendant’s own money
(Doc. 147). In addition, Defendant argues that Plaintiffs cannot prove ownership oofright
possession over the margins at the time of conversion bekams®r India did not control
Defendant’s collection and handling of the fundt$. Therefore, ajenuine issue of material fact
existsas to whether the margins were a segregatedttumdnich plaintiff is entled or whether
Defendant could comingle the allegedly converted funds with itscompanyfunds.

Accordingly, the Court denies Plaintiffs’ and Defendant’s Motions for Summary
Judgment as to Plaintiff€laim for conversion (Count lllpecause a genuine issue of material
fact exists with respect twhether the alleged converted property, the margins, is specifically
identifiable.

2. A genuine issue of material fact exists as to whether Kancor India consented
to any potential conversion

The Court finds thahere is a genuine issue of material fact as to whether any conversion

occurred to which Kancor India could consent.
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Defendant further argues that Plaintiffs should not be able to assert tna@rsion claim
because Kancoindia impliedly consented to Defendant’s control over the leftover proceeds
(Doc. 112). Kancor India regularly invoiced Defendatit. According to Defendant, because
Kancor India did not object to Defendant’s retention of the excess sums, Kancaromgikcity
consented to Defendant’s interference and Defendant has not exercised “wronibi! ¢boc.

112). However, the starting point of the consent analysis is whether Defendant ebnvert
Kancor India’s property, which as stated above, is a quesfimaterial fact.

Accordingly, this disputed issue is left for trial upon resolution of Plaintdtsiversion
claim. Thus, the Court denies Plaintiffs’ and Defendant’s Motions for Summarynguatigs to
Plaintiffs’ conversion claim(Count Ill) becase there is a genuine issue of material fact as to
whether any conversion transpired to which Kancor India could consent.

E. Plaintiff s HaveEstablished that Parties Were Not Engaged in aloint Venture

The Courtgrants Plaintiffs’ Motion for Summary Judgment ardkeniesDefendant’s
Motion for Summary Judgmeitsto Defendant’s claira of ecific performance (Counterclaim
II), breach of contract (Counterclaim IIl), and unjust enrichment (CounterclainelBting toan
alleged joint venture for four reasons. First, no reasonable jury can find a meeting aidse m
between Defendant and Plaintifancor Indiaregarding the formation of a joint venture.
Second, the Virginia Statute of Frauds bars Defendant’s joint venturescldinird, Defendant
canrot prove its requested damagésnally, Defendant’s joint venture claims are thimared.

Counterclaim Il rguests specific performance as to its purported 10% stake in Kancor
Americas, asserting that Kancor India, in violation of the joint venture, did not cdovey
Defendant its 10% interest (Doc. 19). Counterclaim Il brings a breach ohcbotaim as to

the same failure of Kancor India to convey to Defendant its alleged 10% istakancor
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Americas. Id. Counterclaim IV states that Kancor India was unjustly enriched when Kancor
India failed to convey to Defendant the 10% stake after Defendant rendeeeéfda to Kancor
India under the assumption that it would receive the interest in Kancor AmddcaBefendant
states that it believes its damages for the alleged joint venture claims aresa ekten million
dollars. I1d.

1. No meeting of the mind existsbetween Defendant and Plaintiff Kancor
India regarding the formation of a joint venture

The Court finds10 meeting of the minds betwedme parties regarding the formation of a
joint venture. Under Virginia law, “[a] joint venture is established by contragiress or
implied, where two or more persons jointly undertake a specific business eatdqurprofit,
with each to share in the profits or losses and each to have a voice in thd aodtro
management.”Ortiz v. Barrett 278 S.E.2d 833, 840 (Va. 1981). Applying Virginia law, the
Fourth Circuit has deemed critical to the formation of a joint venture contraatebence of two
elements:(1) an “agreement to share in the profits or losses,” and (2) that each of the partners
the alleged venture “ha[s] a voice in the control and manageméiliy’ Mortg. Corp. v.9
McElhone 841 F.2d 531, 539 (4th Cir. 1988) (quotddiz, 278 S.E.2d at 840).

Defendant argues that the parties wergaged in a joint venture and that a reasonable
jury could find in favor of the joint venturg’existenc€Doc. 140) If a jury were tdind in favor
of the existence of a joint venture, Defendantuldobe able to assert its claiof specific
performance(Counterclaim II) against Plaintif. However, here, several years omail
communications between Defendant’s CEO and PlaiKtiicor Indiaaffirmatively disproves
Defendant’s allegation that it entered iat¢oint venture agreement with Kancor Indfeurther,
Defendant cannot point to any document that would permit a reasonable jury to finldethat

parties enterednto a joint venture agreement (Doc.0)2 The only evidence presented by
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Defendant is an agent letter drafted in 2006 and a questionnaire drafted in 2009. Defendant
argues that both documents evince the formation of a joint venture agre@oent140)
However, neither document is what Defendant clairld. The February 2006 letter says
nothing about a joint venture.ld. Further, the questionnaire cannot be construed as an
agreement because it in fact shows that the parties at best diselmsgatid not agree on the
formation of a subsidiary in the United States.

Accordingly, the Court holds thatDefendant’'s claimm of specific performance
(Counterclaim II) breach of contract (Counterclaiifl), and unjust enrichment (Counterclaim
IV) relating to the alleged joint venture faicause no reasonable jury can find a meeting of the
minds between Defendant and Plaistifégarding the formation of a joint ventur&herefore,
Plaintiffs’ Motion for Summary Judgment grantedand Defendant’'s Motion foBummary
Judgment isleniedas to Defendant’s joint venture claims.

2. The Virginia Statute of Frauds barsDefendant’s joint venture claims

The Court finds thathe Virginia Statute of Frauds bars Defendantams of gecific
performance (Counterclaim JIpreach of contract (Counterclaim Ill), and unjust enrichment
(Counterclaim IV)relating tothe alleged joint venture. Under Virginia’'s statute of frauds, an
action for breach of an alleged contract that cannot be performed within & Yeared unless
“a promise, contract, agreement, representation, assurance, or i@tificasome memorandum
or note thereof, is in mting and signed by the party to be charge¥&a. Code Ann. § 1-P.
Further, to comply with the Statute of Frautisere must exist a writing that (1) evidences a
contract for the sale of goods; (2) is signed by the party against whono ibésenfored; and

(3) specifies the quantity of the goods to be s@dverman v. Bernp39 S.E.2d 118, 12VA4.
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1977) (stating thdtwhen it appearby the whole tenor of an agreement not in writing that it is to
be performed after the first year, then the ettis within thestatute and must be in writihg

Defendant points to the same two documents to support its argument here (Doc. 19).
Defendant argues that the February 2006 agent letter created a joint venteenk@efendant
and Plaintifs. 1d. Defendant further argues that among other thir{gncor India
acknowledged the joint venture by signing an August 22, 2006 Confidentiality Agreement on
behalf of “ATC Kancor Ingredients Ltd.” with one of ATC’s customerkl. In addition,
Defendant agues that in the questionnaire issued on February 23, Ra@@pr Indiarequested
information from ATC regarding the “Kancor ATC subsidiary and operations in $e Id.

Here, Defendant has not identifiadw any of the aforementioned documents evidence
the formation of a joint venture agreement (Doc. 120). The documents magtshgtfeancor
India considered “in due diligence stagie formdion of aUnited Statesubsidiary with an
entity perhaps othahan Defendant, but nothing moreld. As seen in th®©rteck case, these
communications do not constitute a signed writing sufficient to satisfy tha&&tdtFrauds.See
Orteck 704 F. Supp. 2d 499, 513 (D. Md. 201Bdlding that an email fails to meet the Statute
of Frauds bar for lack of specificity).

Accordingly,the Court holds that Defendant’s allegations fail because the document and
email communications presented are insufficient to meet the Virginia StatutewaisFbar.
Therefore, Plaintfs’ Motion for Summary Judgment grantedand Defendant’'s Motion for
Summary Judgment deniedas toDefendant’s claira of ecific performance (Counterclaim
II), breach of contract (Counterclaim Ill), and unjust enrichment (Counterclaimrelding to

the alleged joint venture.
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3. Defendant cannot prove its requested damages

The Court finds that Defendant cannot prove its requested damage#s claims of
specific performance (Counterclaim ,lIpreach of contract (Counterclaim Ill), and unjust
enrichment (Counterclaim IV)elating tothe alleged joint ventureThis Court has made clear
that “[a] party generally cannot recover profits from new business because naedses are
speculative: a new business relies on unestablished variables suchuas bargains, market
status, and other contingencies that do not allow the Court to fix the measummagedd
Vienna Metro LLC v. Pulte Home Corf@86 F. Supp. 2d 1076, 1086 (E.D. Va. 2011) (Lee, J.).
In addition, a plaintiff “must prove that tlteefendant’s breach actually and proximately caused
the claimed damages.Plaintiff must prove damages with reasonable certainty; contingent,
speculative, and uncertain damages are not recoverableld. . .”

In this casePefendant seeks “in excess df7$3 million” for an alleged 10% ownership
in Kancor Americas- a new business entity that began operations in a0t eased to epate
in September 2015 (Doc. 140-47). Defendant also seeks damages totaling ance$#B8& @00
for “lost revenue from Kncor America market sales/ lost revenue from clientis.” Defendant
points tothe testimony of its CEO and its fourth supplemental interrogatory respimnskew
its methodology for computing various damages, including not limited to the damage$or
its joint venture claims (Doc. 140). Defendant asserts that it arrived at itgesmwaculation
from its estimate valuation of Kancor Amerjoahich Defendant's CEO stated came from a
“Business Opportunities” maghat Kancor India’'s CEO showed hirbefendant’spurported
10% interest in Kancor America, the lost revenue from Kancor America sales, Kiuta's
annual projection of gross revenue from Defendant’s clients, and other eshnidemcor

documents (Doc. 140). However, Defendant’s damages claims are purely speculative.
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Defendant’'s CEO explaineid his deposition testimony that the $17.3 million damages claim
represents 10% of $173 million, which according to him “Kancor can mak#own the road.”
(Doc. 140-10). The “Business Opportunitiésmap that is the origin of the $173 million market
estimationdoes not contain any realized figures, only projections and estimations (Doé¢. 120).
The Courtidentifies at leastsix reasonswhy Defendant's damages calation is
fundamentally flawed First, as to Defendant’s damages request arising from any interest in
Kancor AmericasPefendantnever submitted an expert report to substantiate its damages, and
there is no evidence to suggest tKaincor Americasvould actually emn the amount that is
statedin the Business Opportunities map (Doc. 140-10efendant’s CEO stated that that he did
not know how long it would take Kancor Americas to reach this amount, only that it cokéd ma
$173 million “down the road Id. Second, the Kancdkmericas Business Oppartities map
contains Plaintiffsestimation of the total size of the spice and color marketeitthited States,
not Kancor America’sactual businesgDoc. 120). In fact, during its two years of operations,
Plaintiff Kancor Amertasnever participated in the colors market, and Defendant itself has never
done any business witkancor Indiain that market sectorld. Third, the markesize estimate
in the business opportunities map is based on gross revenue, not pndfefardanthas not
provided any evidence regarding customary margins in the spice and color ©ukineghus,
even if Kancor Americasiad gained 100% market share in both spice and color markets
immediately, there is no reason to believe that Defendant’'sst#e would leatb a profitin
excess of $17.3 millionld. Fourth, Defendant’s damages calculation does not take into account

the fact that in its two years of operations, Plaifi#incor Americasoperated at doss. Id.

4 In its opposition, Defendant states that the ream@EO could not testify about the

“quantum of cedin damages’in his deposition wa because Plaintiffs’ attorney “refused to
accept or otherwise interrupted his answers” (Doc. 140). This attempt toneapiay the lack
of evidentiary support is not persuasive.
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Fifth, Defendant's damagesalculation does not address the undisputed experttrepdr.
Mark Zyla, Plaintiffs’ valuation expert report, who has opined that a 10% share in Kancor
Americaswould have no fair market valueld. Sixth, it does not appear that Defendant has
accountd for inflation or the present value of moneld. In fact, Defendants’ CEO testified
that he does not know how long it would tad@ncor Americaso allegedly make the profitsah
Defendant seeks to recovdd.

Accordingly, the Court finds thaDeferdant’s claims fail because Defendant cannot
prove its requested damages. Therefore, Plaintiffs’ Motion for Summary Judgrgranted
and Defendant’'s Motion for Summary Judgmendesiedas to Defendant’s claisnof gecific
performance (Counterclaim JIpreach of contract (Counterclaim Ill), and unjust enrichment
(Counterclaim IV)relating tothe alleged joint venture.

4. Defendant’s joint venture claims aretime-barred

The Court holds thabDefendant’s clairm of gecific performance (Counterclaim ,II)
breach of contract (Counterclaim 1ll), and unjust enrichment (Countercl@imelating tothe
alleged joint ventureare time-barred because they were filed after the applicastiatute of
limitations expired In Virginia, the statute of limitations is rée years for breach of an
unwritten contract and five years for a written contract. Va. Code Ann. § 8.01-246.

Here, even if Defendant were able to overcome fbeementioned bars to its clasm
Defendant’s claims arstill time barred. Plaintiffs arguethat it is clear from the parties’
communications that Defendant was aware at least since August 2009 thatf Rlamddr India
did not believe that the parties had entered into a joint venture agreement (Doc. 120).
Defendant’'s CEO explicitly statl in August 2009 that “[n]othing is really happening and we

have not made any decisions or made any plans” with retspée proposed joint ventu(Boc.
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120). Mr. Jacob further acknowledged that he “never heard back from” Pldfatif€or India
regading his responses to the questionnairéd: Defendant did not assert its counterclaims
until May 6, 2015, (Doc. 19), which is more than five years after Defendanha@deaware that
Kancor India did not believe that the parties had formed a joint venkwen if a jury were to
find that a joint venture agreement Haekn formed, Defendant’s clasnwvould be timebarred.
Thus,Defendant clairmultimately fail becausthey argtime barred.

Accordindy, the Courtgrants Plaintiffs’ Motion for Summary Judgment ardenies
Defendant’'s Motion for Summary Judgmead to Defendant’s claisnof ecific performance
(Counterclaim 1) breach of contract (Counterclaim 1ll), and unjust enrichment (Counterclaim
IV) relating tothe alleged joinventure for four reasonsFirst, no reasonable jury can find a
meeting of the minds between Defendant and Plaiéficor Indiaregarding the formation of a
joint venture. Second, the Virginia Statute of Frauds bars Defendant’s joint eveteirs.
Third, Defendant cannot prove its requested damageslly, Defendant’s joint venterclaims
aretime-barred.

F. Defendant Fails to Establish Trade Secret Misappropriation

The Courtgrants Plaintiffs’ Motion for Summary Judgment ardeniesDefendant’s
Motion for Summary Judgment as tDefendant’s claim that Plaintiffs misappropriated
Defendant’s trade secref€ounterclaim VI)for three reasonsFirst, Defendant has not come
forward with evidence showing that it had any trade secrets. Second, Defendanestabish
that Plaintif6 misappropriated said trade secrets. Third, Defendant cannot prove any damages

arising from the alleged trade secret misappropriation.
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1. Defendant cannot establish that it had any trade secrets

The Qurt finds that Defendant has not come forward with evidence showinig taat
any trade secretsThe Virginia Uniform Trade Secrets Act (“VUTSA”) prohibits “disclosior
use of a trade secret of another . . . without express or implied consent” by a person wkd acqui
the trade secret “under circumstances giving rise to a duty to maintaeciécy” Va. Code
Ann. 8 59.1336. To establish liability for trade secret misappropriation under VUTSA, a
claimant has to show (ifie existence of a trade®etand (2) the misappropriation of the trade
secret. Trident Prods. & Servs., LLC v. Canadian Soiless Wholesale,836.F. Supp. 2d 771,
778 (E.D. Va. 2012)aff'd, 505 F. App’x 242 (4th Cir. 2013). “A plaintiff must identify, with
particularity, @ch trade secret it claims was misappropriatétis must be done to allow the
finder of fact to distinguish that which is legitimately a trade secret from mtfoemation that is
simply confidential but not a trade secret, or is publicly available infooméat MicroStrategy
Inc. v. Bus. Objects, S,A331 F. Supp. 2d 396, 418 (E.D. Va. 20®®e alsolrandes Corp. v.
Guy F. Atkinson C9.996 F.2d 655, 661 (4th Cir. 1993) (“[The plaintiff must] describe the
subject matter of its alleged trade secrets in sufficient detail to estaltisteleanent of a trade
secret.”).

Here, Defendant has not produced any evidence of the existence of a trade secret. |
response to Plaintiffsinterrogatory that asked Defendant to specifically identify the trade

secrets, Defendant offered merely conclusory identification of its allegeel $ecrets:

1. All sample requests initiated by ATC sales and marketing efforts;
2. All target samples obtained by ATC from its potential customers;
3. ATC customer leads, product and customer specifications, customer

product specification (“Spec”) sheets, point of contact information,
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customer information, ATC pricing to the customers, ATC margins and
disc_;ount rate from Kancor India; customer purchasing needs, trends and
projections.
(Doc. 120. These labels, at most, identify categories of information, not ATC’s padotrede
secretss For example, it not clear wh@efendantmeans by “sample request” and “target
sample.”
Accordingly, Defendant$ claim faik because Defendant has failed toniily its trade
secrets at alllet alone with particularity. Thus, Plaintiffs’ Motion for Summary Judgment is
grantedand Defendant’'s Motion for Summary Judgmentieniedas to Defendant’s clan of

trade secret misappropriatigdounterclaim VI)

2. Defendant cannot establish that Plaintiff misappropriated Defendant’s
alleged trade secrets

The Court finds that Defendant failed to shewidencethat Plaintiffs misappropriated
Defendant’s trade secret§Trade secrets and other similar private information constitute assets
of the principal.” Restatement (Second) of Agency 8§ 396 (1958). A “trade secret” is defined as

information, including butnot limited to, a formula, pattern, compilation,

program, device, method, technique, or process, that. derives independent

economic value, actual or potential, from not being generally known to, and not

being readily ascertainable by proper means by, other persons who can obtain
economic value from its disclosure or use, and is the subject of efforts that are
reasonable under the circuiausces to maintain its secrecy.
MicroStrategy, Inc. v. Bus. Objects, S.831 F. Supp. 2d 396, 416 (E.D. Va. 2004)
(quoting Va. Code Ann. § 59.1-336).

Defendant alleges that Plainsifimisappropriated Defendant’s trade secrets. Here,

Defendant argues that under the VUSTA, just about anything can constitute a ¢tratiersger

> Defendant argues that the reason it did not incloaee specific information was

because Plainti$fdid not request Defendant state basisfor the claim, but only to identify the
relevant information (Doc. 140).
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the right set of facts (Doc. 140). Therefore, Defendant asserts that ttleé iirformation
provided toPlaintiffs in response to its interrogatory is sufficient to estaldlisfendant’s claim.
Id. However, even iDefendant were able to identify its trade secret, it stibgmés neevidence
of Plaintiffs’ misappropriation. In fact, with so little information, a reasonable jury could only
conclude that during the course of the parties’ business relationship, informatiomaneisrted
between the parties, a fact that both partiésmsu

Accordingly, Defendant’s misappropriation of trade secret cfaila because it cannot
establish that Plaintiéfmisappropriated its alleged trade secrethus, Plaintiffs’ Motion for
Summary Judgment igrantedand Defendant’s Motion for Summadydgment igdeniedas to
Defendant’s claim fatrade secret misappropriation (Counterclaim VI).

3. Defendant cannot prove any damages arising from the alleged trade secret
misappropriation

The Court finds that Defendant cannot prove any damages arisinfjitaitrade secret
misappropriation claim. Like its damages demand for the joint venture claims, Defendant’s
purported trade secret damages are based only on speculation. Defendant hasedotyf
evidenceshowingthat any damageds allegedly suffeed werethe proximate cause of Plaintiffs’
alleged misappropriation, thus requiring the entry of summary judgment on tisaaloas. Cf.
Trident Prods. & Servs., LL@. Canadian Soiless Wholesale, |.t859 F. Supp. 2d, 77780
(E.D. Va. 2012)granting summary judgment where plaintiff lacked “actual objective evidence”
that “defendant’s breach has resulted in the plaintiff's injury”).

Accordingdy, the Courtgrants Plaintiffs’ Motion for Summary Judgment ardenies
Defendant’'s Motion for Summary Judgmead to Counterclaim Vfor three reasons.First,

Defendant cannot establish that it had any trade secrets. Second, Defendantstaipiisit that
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Plaintiffs misappropriated said trade secrets. Third, Defendant cannot prove any damsages
from the alleged trade secret misappropriation.

G. Plaintiff Kancor India’s Alleged Tortious Interference with Defendant’s Business
Expectancy

The Courtgrants Plaintiffs’ Motion for Summary Judgment argkniesDefendant’s
Motion for Summary Judgmeras toDefendant’s claim that Plaintifkancor Indiatortiously
interfered with Defendant’s busise expectancfCounterclaim Vll)becausé&ancor Indiawasa
party to the contract and cannot interfere with its own contract.

To make a prima facie case of tortious interference, a party must allg§d¢:the
existence of a valid contractual relationship or business expectancy; (2ntéwréeror’s
knowledge of the relationship or expectancy; (3) intentional interference inductausing a
breach or termirteon of the relationship or expectancy; and (4) resultant damage to the party
whose relationship or expectancy has been disrupt€thdves v. JohnsoB35 S.E.2d 97, 102
(Va. 1985).

Deferdant argues thaPlaintiff Kancor Indiatortiously interfered with Defendant’s
business expectancy. Defendant asserts that it had a protected interesient itdwctracts and
a reasonable expectation of an economic benefit and future work from those clieritenand
prospective clients (Doc. 19). f@adant further asserts th&ancor Indiawas aware of
Defendant’'s business expectancyld. Defendant argues thaKancor India conveyed
Defendant’s business expectation and trade secrets, including client information andssamnmi
rate, to its subsidigrKancor Americagor the purpose of pursuingeiendant’s client baseld.
Defendantallegesthat through this practice, Plaintiancor Indiawrongfully and intentionally

interfered with Defadant’s business expectandgl.
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However, Defendant cannot establish its claim under the first three elemerite of t
standard articulated i€@haves(Doc. 120). First, Defendant has nadentified any contracts
between itself and customers or any other evidence of business expectaideyaduts business
relationship withKancor India Second, Defendant cannot estabKsimcor Indias knowledge
of said business expectancy. Third, and importantly, since Defendaralle@eadlyacting as
Plaintiff Kancor Indias agent, any contract that Defendant would have entered into would also
bind Kancor India andKancor Indiacannot tortiously interfere in its own contra@oc. 120).
See Fox v. Dees@62 S.E.2d 699, 708/4. 1987) (holding that when a party operatesaas
agent for another, the party cannot tortuously interfere because “[a] person canrimniallg
interfere with his own contract”). The fourth factor, damages, is also unsupportadyby
evidence, as Defendant has not progliday evidence of lostvenue. Id.

Accordindy, the Courtgrants Plaintiffs’ Motion for Summary Judgment ardenies
Defendant’'s Motion for Summary Judgmeas to Defendant’'s tortiousinterferenceclaim
(Counterclaim VII) because Plaintiff Kancomdia was a party to the contract and cannot
interfere with its own contract.

H. Defendant Presents No Evidence of Plaintiffs’ Breach of Contract or Breach dfs
Purported Implied Covenant of Good Faith and Fair Dealing

The Courtgrants Plaintiffs’ Motion for Summary Judgment arakeniesDefendant’s
Motion for Summary Judgment as Befendant’sclaimsthat Plaintifs breachedhe purported
distribution and resale agreeme&h{Counterclaim 1) andhat Plaintiffs breachedthe implied
covenat of good faith and fair dealingCounterclaim V)because Defendant presents no

evidence othe contract or oPlaintiffs’ duty orsaid breach.

6 Plaintiffs mistakenly label Counterclaim | as a joint venture claim (Doc. 120)eVer,
this count is limited solely to the purported distribution and resale agreefbexts 19, 140).
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As stated abovethe plaintiff must first establish the existence of a valid conti@act
establish breach of contrackykes v. Brady-Bushey Ford, Ing9, Va. Cir. 219, 219 (2005)The
essential elements of a valid contract are offer, complete acceptance, and valuableationsider
Id. The Supreme @Qurt of Virginia has held thatwhen parties to a contract create valid and
binding rights, an implied covenant of good faith and fair dealimggisplicable to those rights.”
Ward's Equip. v. New Holland N. AmM93 S.E.2d 516, 52Wé&. 1997) In order for a claim for
breach ofimplied covenant of good faitlandfair dealingto be properly pleaded, the plaintiff
must not seek redress through an implied covenant claim merely for defendant's bigavora
exercise of its explicit contractuaghts. Id. A plaintiff must do more than make claims of a
defendant's unfavorable erexe of its contractual rights plaintiff must allege bad faith and
unfair dealing in a contractual relationshignomoto v. Space Adventures, |L&24 F. Supp. 2d
443, 451 (E.D. Va. 2009) While the duty of good faith and fair dealing exists under the
Uniform Commercial Code as part of every commercial contagerty’s breach of this implied
duty does not amount to an independent todivies rise only to an action fordach of contract.
Charles E. Brauer Co. v. NationsBank of Virginia, N466 S.E.2d 382, 385 (Va. 1996).

Defendant alleges that it entered into “distribution and resale” agreemehnt&avicor
India in 2006 and 2009 (Doc. 19)Defendant arguethat Plantiff breached thesagreemerst
when it reduced Defendant’'s discount, formed a U.S. subsidiary, used this subsidiary as its
distributor for certain itemsfailed to timely ship Defendar®t’ orders, failed to reimburse
Defendant for inventory, and directelling to Defendant’s customevathout compensating
Defendant.Id. In addition to its joint venture and trade misappropriation claims, Defendant also
claims thatkancor India breachedhese agreements becat@ncor India idiable for inventory

that it could not selland for inventory that was allegedly bosed from Defendant.ld. As
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such, Defendant allegésancor Indiabreachedts duty of good faith and fair dealing by failing
to remit left over inventory to Defendant following the end of their businessredatp. 1d.

In support of these allegations, Defendant presents a cursory review of theésbpeds
thatreveal no relinle evidence (Doc. 120). None of the entries hdates, invoice numbers,
bank wire transfer numbers, or any other informatioalltowv Plaintiffs, and the juryto exanine
Defendant’s claim Id. ATC has not pointed to any agreement to shGancor Indiais
responsible for Defendant’'s leftover inventoryld. Additionally, Defendant presents no
precedential or statutory language to guide its analysis. Therdfwes is no admissible
evidence to support Defendant’s claihat Kancor Indiais responsible for any inventory that
ATC has not been able to sell. In addition, a breach of any impliedwduigd amount only to a
breach of contract claim, and as stated above, Defehdanfailed tgprovide evidence of any
contract regarding thewentory.

Accordingly, the Courtgrants Plaintiff's Motion for Summary Judgment ardenies
Defendant’s Motion for Summary JudgmasttoDefendant'sclaimsthat Plaintiffs breachethe
purported distribution and resale agreemmé@ounterclaim 1) and that Plaintiffs breached the
implied covenant of good faith and fair deali(f@ounterclaim V)ecauséefendant presents no
evidence of Kancor India'sontract to be liable for ATC’s surplus goods.

VI. Damages
A. Plaintiff s areNot Entitled to Punitive Damages

The Court grants Defendant’s Motion for Summary Judgment Bfatotiffs prayerfor
punitive damages because Virginia law bars punitive danfagbseach of contract claims

Damages are awarded in tort actions to compensate the plaintiff for all lofeesdsu

due to the defendant’s breach of some duty imposed by law to pledmtoad interest of social
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policy. Kamlar Corp. v. Haley299, S.E.2d 514, 51A/&. 1983). To further protect those
intereststhe court may awar@unitive damages to punish the wrongdoer and to deter similar
conduct. Id. Damages for breach of contract, on the other hand, are subject to the overriding
principle of compensation.ld. They are linted to those losses, which are reasonably
foreseeable when the contract is matte. The general rule is exemplary or punitive damages
are not allowed for breach of contradd.

Plaintiffs arguethat after Defendantpersisted in seeking payment of monies owed,
Defendants retaliated by filing baseless claifos over $17 million (Doc. 147).However,
Plaintiffs’ assertions do n@mount to an intentional tort, and therefore there can be no recovery
of punitive damagefor breach of contractAccordingly,the Court grants Defendant’s Motion
for Summary Judgment as Riaintiffs’ prayerfor punitive damageasit is barred by Virginia
Law.

VIIl. CONCLUSION

The CourtGRANTS in PART andDENIES in PART Plaintiffs’ Motion for Summary
Judgment and Defendant’s Motion for Summary Judgment for numerous rekgshsthe
Court GRANTS Plaintiffs’” motion andDENIES Defendant’s motion as to Defendant’s statute
of limitations defense because the Court finds that Plahifaims for breach of contract,
unjust enrichment, and conversion (Counts I, Il, and IIl respectiely)not timebarred.
Second, th€ourtDENIES Plaintiffs and Defendant’s motions as Rbaintiffs’ claim for breach
of contract(Count I) because a genuine issue of material fact exists with respect to whether a
valid contract existed concerning Defendant’s alleged obligation to surrenderatgensnto
Plaintiff Kancor Ingredients, LtdThird, the CourtDENIES Plaintiffs and Defendant’snotions

as toPlaintiffs’ claim for unjust enrichmer{Count Il) because a genuine issue of material fact
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exists with respect to whether an express agreement existed for Defendant theenargins

to Plaintiff Kancor Ingredients, Ltd. that would resmtDefendant withholding more than the
negotiated amount. Fourtlihe Court DENIES Plaintiffs and Defendant’s motions as to
Plaintiffs’ claim for conversiorfCount Ill) because a genuine issue of material fact exists as to
whether the margins were pafta segregated or identifiable futalwhich Plaintiff was entitled
Fifth, the Court GRANTS Plaintiffs’ motion and DENIES Defendant’'s motion as to
Defendant’s claira of gecific performance (Counterclaim,IBreach of contract (Counterclaim
[1), and unjust enrichment (Counterclaim I¥8lating toan alleged joint venture because (1) no
meeting of the minds occurred regarding the formation of a joint venture, (2) thei®&/i&gatute

of Frauds bars Defendant’s joint venture claims, and (3) Defendamtisventure claims are
time-barred. Sixththe Court GRANTS Plaintiffs’ motion andDENIES Defendant’s motion as

to Defendant’s trade secret claif@ounterclaim VI)becauseDefendant has not provided any
evidence of its trade secrets, evidencePintiffs’ misappropriation of said trade secrets, or
evidence of any resultant damages. Seventh, the GBRANTS Plaintiffs’ motion and
DENIES Defendant’s motion a® Defendant’s claim of tortious interference with its business
expectancy(Counterclain VII) because Plaintiff Kancor Ingredients, Ltd. is a party to the
contract and cannot interfere with its own contract. Eighth, GBRANTS Plaintiffs’ motion
andDENIES Defendant’s motion as to Defendant’s claim that Plaintiffs breattteegurported
distribution and resale agreem&f€Counterclaim l)and Plaintiffs’ implied duty of good faith
and fair dealing (Counterclaim V) because Defendant presents no evidencetdflduty or
breach Finally, the CourtGRANTS Defendant’s motion as to Pldiifis’ prayerfor punitive as

punitive damages are not available for breach of contract claims.
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IT IS HEREBY ORDERED that Defendant’s Motion for Summary Judgment (Doc.
111) andPlaintiffs’ Motion for Summary Judgment (Doc. 1)18&re GRANTED in PART and
DENIED in PART ; and

IT IS FURTHER ORDERED that the following claims shall proceedtt@l on March
7, 2016 Plaintiff's claims for breach of contract (Count 1); unjust enrichment (Countngd); a
conversion (Count 3).

IT IS SO ORDERED.

ENTERED this25" day of February 2016.
Alexandria, Virginia
2/ 25 /2016

/sl Gerald Brue Lee
United States District Judge
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