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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division

IN RE: LUMBER LIQUIDATORS
CHINESEMANUFACTURED FLOORING
PRODUCTS MARKETING, SALES
PRACTICES AND PRODUCTS LIABILITY
LITIGATION

MDL No. 1:15md-2627 (AJT/TRJ)

This Document Relates to ALL Cases

MEMORANDUM OPINION
(Defendant’s Motion for Summary Judgment on Plaintiffs’
First AmendedRepresentative Classcon Complaint)

Presently pending before the CosrDefendant Lumber Liquidatorijc.’s Motionfor
Summary Judgment on Plaintiffs’ First Amended Representative Class Actiopl&iot[Doc.

No. 999) (the “Motion”).}

Upon consideration of the Motion, the memoranda in support thereof and in opposition
thereto, the arguments of counsel at the hearing held on September 13, 2016, and for the reasons
set forth below, the Motion will BERANTED as to(1) all claims filed by Laura Washington;

(2) those claimgiled by the CloudensNew York plaintiffs), the Burkeglllinois plaintiffs), and
Lila Washington (California plaintiffjor fraudulent concealme€ount I} (3) all claimsfiled
by all Plaintiffs for violations othe California False Advertising LaiZount Ill), the California
Legal Remedies Act (Count IVand the lllinois Consumer Fraud and Deceptive Business

Practices Ac{Count VIII); and (4)all Plaintiffs’ demand for declaratory relief (Count XII).

! These Plaintiff were selected by Plaintiffs’ lead counsel to be Represeriéintiffs in the First Amended
Representative Class Action Compldinbc. No. 562](the “FAC"), which was filed pursuant to Pretrial Order No.
5 [Doc. No. 528]. The FAC does not displace any of the underlying cartgptaat have been referred to the Court
in this MDL. However, the rulings with respect to the FAC will apply to alhtdaasserted in each Plaintiff's
complaint unless a Plaintiff shows that a claim is materially diftdegyally or factuallyfrom those considered in

the FAC. SeePretrial Order No. 1 [Doc. Nd.O] at 20(“The Courtintends to decide such motions@n
representative basis and apply its decision on a representative motimildo rsiotions in all other cases, except to
the extent that different cases or classes of cases present materiallytdéfgakissues.”).
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TheMotion isotherwiseDENIED, andthe following claims will remain for adjudicatio(it)
claims filed byLila Washington, the Ronquillos, amr. Balero(California plaintiffs) andthe
Florida and Texaplaintiffs for fraudulent concealment (Count (2) claims filed by Lila
Washington, the Ronquillos, and Mr. Balero (California plaintifisjler theCalifornia

Unlawful, Unfair, or Fraudulent Business Acts and Practices Law (CouiiB)lthe Brandts’
(Florida paintiffs) claims under the Florida Deceptive and Unfair Trade Practices Ach{Cou
V); (4) the Parnellas’ (Texas plaintiffs) claims underTle&as Deceptive Trade Practices Act
(Count VII); (5) theCloudens’ New York plaintiffs) claims under New York General Business
Law Section 349 (Countl); (6) all Plaintiffs’ claimsfor breachof implied warranty and
violations of the Magnuson-Moss Warranty Act (Counts IX-a6d(7) theBrandts’ (Florida

plaintiffs) claimsfor negligent misrepresentation (Coudt).

l. Claims and Procedural History
Plaintiffs collectively have asserted tfdlowing twelve causes of action in the FAC.
Count t fraudulent concealment (by all Plaintiffs and all classes) (FAC %4)6

Count II violation of the California Unlawful, Unfair, or Fraudulent Business Acts and
Practices Law (“*UCL"), Cal. Bus. &18f. Code 8§ 1720Ct seq(by the Washingtons
and Ronquillos, Mr. Balero, and the California clags) {1 16576);

Count llI: violation of the California False Advertising Law (“FAL”), Cal. Bus. &P
Code 8§ 17500t seq(by the Washingtons and Ronquillos, Mr. Balero, and the
California class)id. 1 17782);

Count 1V: violation of the California Consumer Legal Remedies Act (“CLRA”"), Cal.
Civ. Code § 1750gt seq(by the Washingtons and Ronquillos, Mr. Balero, and the
California class)id. 71 18-93);

2 The Plaintiffs seek class certifiton with respect to each of these coymissuant to Federal Rule of Civil
Procedure 23(b)(2) and (b)(3yhich the Court will consider as to any remaining claims in accordaiticehs
outstanding litigationchedule. SeePretrial Order No. 8 [Doc. N@.22] at 25(deferring consideration of Plaintiffs’
class action allegationsoting that “a definitive ruling on this issue is premature and [thetBailirdefer ruling
until it takes up [P]laintiffs’ affirmative motion to certify this case asaa &tion, not only undeRule 23(b)(2)but
also under Rule 23(b)(3).



Count V violation of the Florida Deceptive and Unfair Trade Practices Act, Fla. Stat.
8 501.201¢t seq(by the Brandts and the Florida clagd) {1 194202);

Count VI: violation of N.Y. Gen. Bus. Law § 34&; seq(by the Cloudens and the We
York class) id. 11 20316);

Count VII: violation of the Texas Deceptive Trade Practices Act, Tex. Bus. & Com. Code
8 17.50,et seq(by the Parnellas and the Texas clagk){[{ 217-26);

Count VIII: violation of the lllinois Consumer Fraud and Deceptive Businessi¢&sct
Act, 815 Illl. Comp. Stat. § 505/#t seq(by the Burkes and the lllinois clasg).(11 227-
38);

Count IX breach of implied warranty (by all Plaintiffs and all classis){l 239-47);

Count X: violation of the Magnuson-Moss Warranty Act, 15 U.S.C. § 23(3eq
(“MMWA") (by all Plaintiffs and all classes)d. 1 248-58);

Count XI: negligent misrepresentation (by the Brandts and the Floridd)dids${ 259-
62); and

Count XlI: declaratory relief (by all Plaintiffs and all classed) {1 26667).

On October 7, 2015, Defendant Lumber Liquidators, Inc. (“Lumber Liquidators” or
“LL") filed a“Motion to Dismiss First Amended Representative Class Action Complaint and to
Strike Plaintiffs’ Request for InjunctevRelief ClasségDoc. No. 597] (the “Motion to
Dismiss). On December 1, 2015, the Court held a hearing, and on December 11, 2015, it
dismissedhe claims for negligent misrepresentation filed in Count Xl on behall Plaintiffs
other than Ryan and Kristin Brandt and the Florida class and otherwise denied thre thloti
Dismiss.

On August 1, 2016, Defendant filed a motion famsnaryjudgment, which is now
before the CourtBriefly summarizedLumber Liquidatos seeks summary judgment on
Plaintiffs’ claims principally on the grounds that (1) did not violate the Airborne Toxic

Control Measure to Reduce Formaldehyde Emissions from Composite Wood Products

% Count XI was initially asserted on behalf of all Plaintiffs and all classéshewourt dismissed the claims for
negligent misrepresentation (Count XI) on behalf of all Plaintiti@iothan the Brandts and the Florida class.
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(“ATCM") , and therefore did not violate any state consumer protection laws or breach any
warranties(2) Plaintiffs lack standing to sue because they did not rely on any sufficiently
identified misrepresentatiomsd were not injured in any legally cognizable way as a resudt

(3) Plaintiffs are not entitled to the relief sought, including declaratory ordtipenrelief.

Il. FACTS

Unless otherwise indicated, the following faateundisputed grwhere they are
disputed, viewed most favorably to tR&intiffs, asthe non-moving party:

A. Lumber Liquidators’ Business and Applicable Regulations

Defendant Lumber Liquidators a retail seller o€ertain composite woolased laminate
products, includinghe Chinese-manufactured composite wood flootimgf is thesubject of this
litigation (the “Products”), which it distributed, marketed, and sold in California, Florida,
lllinois, New York, and Texas, where the representative Plaintiffs purdhlasdroducts, as
well as in other stateDefendant’'s Memorandum in Support of its Motfon Summary
Judgment [Doc. No. 1000] (“Def.’s Mem.f) L

The State of Californilas established the California Air Resources Board (“CARB”)
CARB listsformaldehyde as #@xic air contaminant with no safe level of exposarglhasset
comprehensive and stringent formaldehyde emission standddb, serve as a model for
national standards considered by, among other regulatory entities, the Uriésd Sta
Environmental Protection Agencyd. No other state or federal agency retegadormaldehyde
in laminate flooring or MDF coresDef.’s Mem.{ 3.

In April 2007, CARB approved th&TCM, which appears publicly as Cal. Code Regs.
tit. 17, 8 93120.The ATCM became effective in January 2009 and sets limits for decreasing

formaldehyde levels in two phases. The second ptasdardwhich was in operation when



the events described in thiggation took placestates that regular medium density fiberboard
(“MDF”) and “thin” MDF products, such as those at isbgee should emit no more than 0.11
ppm and 0.13 ppm of formaldehyde, respectively. ATCM § 93120.2. The CARB regulations
also speify tesing methods that may be used to determine whether products meet the CARB
emissions limits.Although CARB standards only apply to products sold in Califobeéd,s

Mem. {3, Defendant representeghtionwide, botlon its websiteand on its packagg, that its
Products met CARB standardsAC 11 9, 13; Defendant’s Answer [Doc. No. 599Dé€f.’s
Answer) 3-4(not contesting the allegations)

B. Formaldehyde Testing Results

In October 2013, CARB notified Lumber Liquidators thattain teste®roducts had
failed CARB’s emissions testing, including sofPmducts thaivere eventually resold to
Plaintiffs. Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for Summary
Judgment [Doc. No. 1017]RIs. Mem. Oppn”) 1 20. Defendant theetained a separate
laboratory, Benchmark International, which separately confirmed theaisttdeveral of the
Products exceeded CARB’s standaréiteverthelesfDefendant did not modifigs website
following CARB’s and Benchmark’s findingdd. 1 21. However, on the same day t6&RB
notified Lumber Liquidator®f further CARB testesults indicating impermissible formaldehyde
levels(May 7, 2015)L.umber Liquidatorsuspended all sa¢ of its Productsld. 1 22.

OnMarch1, 2015, theCBStelevisionnews progrant0 Minutespresenteé segment on
Lumber Liquidators’ Products, which incledallegations thathe Products contained dangerous
levels of formaldehyde. Def.’s Merfi5. Responding to th@0 Minutessegment, Lumber
Liquidators’ CEO stated in a lettdatedMarch 2, 2015 posted on its website that its products

are “100% safe” and that Lumber Liquidators “compl[ies] with applicagelations regarding



our products, including California standards for formaldehyde emissions for coenywosid
products . . . ."FAC 1 45 seeDef.’s Answer 89 (not contesting the allegationsyhe parties
dispute to what extent Lumber Liquidators and its leadership knew about theolevels
formaldehyde in it¥roducts prior to th60 Minutegeport. Neverthelesshe Plaintiffs have
produced evidence sufficient, when viewed most favorably to tfeera,fact finder to
reasonably conclude thatimber Liquidators, including its top managemevdre on notice that
certainof its Products were not CARB compliant as advertised.

In March 2016, following the conclusion of a CARB investigation into Lumber
Liquidators’ products and practices, CARB and Lumber Liquidators agreedtitemnsat. See
Defendant’'s Reply Memorandum in Support of its Motion for Summary JudddeatNo.
1028] (“Def.’s Reply”) 3, Pls.” Mem. Opp’fi 23. Although Lumber Liquidairs admitted no
liability or wrongdoing,CARB statedn its announcement of the settlemtrdt”ARB testing
showedexceededtateformaldehyde limits, and . . . Lumber Liquidators failed to take
reasonable prudent precautions to ensure those products met such limits designed to protect

public health.” Pls.” Mem. Opp’rf] 23°

Il. LEGAL STANDARD
The party seeking summary judgment has the initial burden to show the absence of a
material fact.Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). A genuine issue of material

fact exists “if the evidence is such that a reasonable jury could retendiatvfor the nonmoving

* For example, on March 12, 2015, CBS News published a story on its websiténgefiat therCEO Robert

Lynch, on a conference call with investors, admitted that CARB testsrobdrn_iquidators’ samples haedvealed

“high levels of formaldehydefrior to the 60 Minutesbroadcast. FAC { 48geDef.’s Answer 9 (not contesting the
allegations).

®> The Consumer Product Safety Commission (“CPSC”) separately fourst] bastudies done by the Centers for
Disease Control (“CDC"), that the Chinese laminates could contributeebetsix and thirty cases of cancer per

year for every 100,000 people expsd he CPSC did not demand a recall, but Defendant agreed to forego selling
all of the Chinese laminates, as previously descrilfds.. Mem Opp’'n 11 25-26.
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party.” Anderson v. Liberty Lobby77 U.S. 242, 248 (1984). Once a motion for summary
judgment is properly made and supported, the opposing party has the burden of showing that a
genuine dispute existdvlatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87
(1986). To defeat a properly supported motion for summary judgment, the non-moving party
“must set forth specific facts showing that there is a genuine issue for &iadlérson477 U.S.

at 247-48 (“[T]hemere existence ;dfomealleged factual dispute between the parties will not
defeat an otherwise properly supported motion for summary judgment; the meentiie that

there be ngenuineissue ofmaterialfact.”). Whether a fact is considered “material”
determined by the substantive law, and “[o]nly disputes over facts that mighttaé&exitcome

of the suit under the governing law will properly preclude the entry of summampamdg Id.

at 248. The facts shall be viewed, and all reasonable inferences drawn, in the light mos
favorable to the non-moving partyd. at 255;see also Lettieri v. EQuant Inel78 F.3d 640, 642

(4th Cir. 2007).

1. ANALYSIS OF ISSUES APPLICABLE TO MULTIPLE CLAIMS

Defendant seeks dismissdlmany of the Plaintiffs’ claims in the First Amended
Complaintbased on the following issues:

A. Standing

Defendant challenges the Plaintiffs’ standing to assert their claims @lig@p the
grounds that they have not sustained sufficient injury in fact. More specifiDaifgndant
contends that Plaintiffs’ theory of injury and damages, the “price distortionytheofprice
inflation theory,” is not aonstitutionally sufficientheory of injurythat can estalgh Article Il
standing and thain any event, Plaintiffs have failed to present evidence sufficient to ebtablis

damages even under that theory. For the reasons stated below, the Court con¢ludes tha



Plaintiffs have standing under the price distortion theory andlibeause discovery as to
Plaintiffs’ individualized damages has been stayed pending the Court’s ruling on Defendant’s
summary judgment motion and class certification is§usfendant may not obtain summary
judgment at this point based arfailure to present evidence sufficient to establish a specific
amount of damages under the price distortion theory.

At the summary judgment stage, in order to establish standing, the plaintiff miestise
specific facts to demonstrate that (1)dnehe has “suffered an ‘injury in fact’ . . . which is (a)
concrete and particularized . . . and (b) ‘actual or imminent, not conjectural or Higadth€2)
there exists “a causal connection between the injury and the conduct complaamidof3) “it
must be ‘likely,” as opposed to merely ‘speculative,’ that the injury wilredressed by a
favorable decision.””Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992) (citations
omitted).

Plaintiffs’ price distortion theory of injyris based on thelaimthat “if Defendant had
told the truth about its Chinese-made laminates, it could not have sustained the prices i
charged.” Pls.” Mem. Opp’n 21. Under that theory, Plaintiffs are entitled to refmywae
difference in value betwedhe Productss represented and whhaeyactually received As to
the measure of damagesaiRtiffs asserthat“[o]nce the truth came out about the dubious
reliability of the CARB certifications, the products’ value plummeted to zerib wass pulled
from the market, never to be sold againPls.” Mem. Opp’n 22 Thus, the essence of their
claim is that they overpaiaf the flooring they purchased based on Defendant’s

misrepresentations and that, had LL not provided the various assurances concerning the

® SeeDoc. No. 592.

" Although particular counts of Plaintiffs’ complaint also reference “eqmantial damages” such as the cost to
remove the Products and install new flooriege, e.g.FAC 11247, 258, Plaintiffs have not raised those potential
damages on summary judgment and, therefore, appear to have abandonedrhaf tamages.
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formaldehyde content of the floorinig,could not have obtaindtie prices it was chargindn
other words, the Products would have had to have been priced lower and Plaintiffs would have,
in turn, paid a lower price than they did.

Defendant challengethe price distortion theory, and Plaintiffs’ standing based on it, on
the groundshat thee is no causal link betwedérefendant’s actions and any injury they allege.
More specifically, Defendant contends that in the absence of reliance on the alleged
misrepresentations, Plaintiffs’ price distortion theory is not sufficiertlyhored in an injury in
fact to confer staridg.® In short, Defendant essentially conflates the issue of reliance with
Article 11l standing.

The price distortion theory has various articulatidmst it appearsn substance tbe
simply a benefitof-the-bargain theory and measwtdamageshat is not materially different
from a generally accepted breach of warranty measure of danfage<arriuolo v. Gen.

Motors Co, 823 F.3d 977, 986-87 (11th Cir. 2016); U.C.C. § 2-71/hé¢“Measure of damages

for breach of warranty is the differencetla time and place of acceptance between the value of
the goods accepted and the value they would have had if they had been as warranted, unless
special circumstances show proximate damages of a different amoeither the U.S.

Supreme Court nor the Fourth Circuit has ruled on whether the price distortion theory is
constitutionally sufficient to confer standinghe case law is otherwise mixethile some of

the cases Defendant citespportits position? othersit citeseithersupportPlaintiffs position or

8 Reliance as an element of the Plaintiffs’ various claimdeialt withinfa in Section I11(B), while the Court deals in
this section with the more generalized notion that Plaintiffs hatehmwn sufficient particularized injury to confer
standing.

° See In reActivated CarborBased Hunting Clothing Mktg. and Sales Prices Lifigp. 09md-2059, 2010 WL
3893807, at *2 (D. Minn. Sept. 29, 2010) (Althougtdintiffs might be able to bring a class actiorsiatecourt
without such evidence, they were neverthelegjuired to show that each class member was injured by the
defendaris conduct-that is, relied upon the defendantnisrepresentationsin order to have Article Il standing
in federalcourt™); Williams v. Purdue Pharma CA97 F. Supp. 2d 171, 177 (D@ 2003) (finding plaintiffs
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do not relatgreciselyto the issué’ The onecircuit court that has dealt with the price distortion
theory has found it sufficient to confer standing.

In Carriuolo, the Eleventh Circuit affirmed the district court’s grant of class certification
under the Florida Deceptive and Unfair Trade Practices Act where the plafiéfed that they
had overpaid for cars based on the defendant’s misrepresentations alsaus’gedety through
a sticker affixed to the cars. 823 F.3d at 986-87. Even though many of the named plaintiffs had
not relied on this misrepresentation, the Court nevertheless concluded that thetidiadl A
standing. The Court reasoned:

As the district court recognized here, a manufactsimisrepresentation
may allow it to command a price premium and to overcharge customers
systematically. Even if an individual class member subjectively valued the
vehicle equally with or without the accurdsafety label] she could have
suffered a loss in negotiating levgeeif a vehicle with perfect safety ratings is
worth more on the open market. As long as a reasonable customer will pay more
for a vehicle with perfect safety ratings, the dealer can hold out for a higher price
than he would otherwise accept for a vehicle with no safety ratings. Thus, for
example, a dealer would likely not discount a pickup truck with superior towing
capacity for a customer with only a suburban commute, since most customers
willingly pay more for that feature. Nor would a dealer be jikellower the
price for a hearing impaired customer who demands to pay less for a vehicle
equipped with satellite radio, even though she might value it equally to a vehicle
equipped with no audio capabilities. Obviously, prices are determined in
substanal measure according to market demand. Thus, because a vehicle with
three perfect safety ratings may be able to attract greater market demand than a
vehicle with no safety ratings, the misleading sticker arguably was thé direc
cause of actual damages fbe certified class even if members individually value
safety ratings differently.

lacked standing where complairatssert[edihat defendants engaged in false and misleading adverfisutglid]

not plead that the[plaintiffs] were in any way deceivedor even saw-any of that advertisiriy.

12 seee.g, Campbellex rel. Equity Units Holders v. Am. Int'l Grp., In86 F. Supp. 3d 464, 4650 (E.D. Va.

2015) (Brinkema, J.) (holding that a plaintiff did not have standing to susobdiscussing the validity for standing
purposes of price distortion theaor benefitof-the-bargain theory)Estrada v. Johnson & JohnsdNo. 2:14cv-
01052TLN-EFB, 2015 WL 1440466, at *3 (E.D. Cal. Mar. 27, 2015p{erpaying for goods or purchasing goods
a person otherwise would not have purchased based upon alleged mistafioesdny the manufacturer would
satisfy the injuryin-fact and causation requirements for Article 11l standing. Article Ill standing may also be
satisfied by allegations that a plaintiff would not have purchased theqgbioall she known abbthe misbranding.
(citation omitted)).
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Id. at 987. In other words, “[a product] that the manufacturer knows to be safe is hatdera
than a vehicle that the manufacturer perhaps anticipates will later be declareddsafe.”

Here, the evidence is sufficient for a fact finder to concludelLinaber Liquidators
knowingly misrepresented through@uhationwide marketplace that its flooring W2ARB
compliant. Plaintiff's theory of injury is that these misrepresentatiait®ved LL to charge a
higher price for its Product than tRéaintiffs wouldhave otherwiséad to pay. As other courts
have foundif Plaintiffs can present facts and expert opinion to adequately support that claim,
Plaintiffs haveArticle 11l standing for the purposes thfeir federal claims and for the Brandts’
claims under the FDUTPA, regardless of whether any particular Plaeitdétl on the
misrepresentation, though reliamegnains an element @ otherwisematerial to nany of
Plaintiffs’ specificcauses of action

B. Reliance

Many, but not all, of Plaintiffs’ claims require that they actually relied. wmber
Liguidators’allegedmisrepresentations or that thepuld haveknown about allegedly omitted
information that LL was required to disclose, hannber Liquidatorsin fact,disclosed it.
Although theFAC allegegeliance in some fashion by each of the named Plaiftiffefendant
contends that Plaintiffs cannot reepwnder any claim that requires any form of reliance since
“the evidence shows that no Plaintiff relied on the CA¢Bapliance label.” Def.’s Mem. 1.

Therearesome variations in theefinitions of reliances between state and federal law

and among thstates themselvés. In any event, for the most part, the record is clear concerning

1 Se generallyff 6980 (Lila and Laura Washington{ 8290 (Maria and Romualdo Ronquilpf{ 9199
(Joseph Balefo 11 10015 (Kristin and Ryan Brangit {4 11627 (Sarah and Devin Cloudgr{ 12836 (Kevin and
Julie Parnellg 11 13743 (Tanya and Shawn Burke

1270 the extent any state differences or rebuttable presumptions concermingareliay affect the Court’s ruling
on the various claims that Plaintiffs allege, the Court will consider tthiffeeenceswithin the context of specific
claims, discusseitfra.
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whether the Plaintiffactually relied on thalleged misrepresentati®nin that regard, wh the
exception of the Brandts (FLf,none of the Riintiffs saw or heard anstatements concerning
formaldehyde or CARB compliance on Defendant’s product packaging, websiteyvanere
elsebefore he or she purchased$tee generall{pef.’s Mem. ¥ 7-37. Many Plaintiffs did not
know what CARB or the ATCM were either at the the of purchase avhen deposed. Some,
such as Plaintiffs Lila Washington (CA), the Ronquillos (CA), Joseph Balerh @0 the
Parnellas (TX)have never claimed they relied on any of Lumber Liquidators’ represergati
Some have testified explicithhat they dichotrely on any representations concerning
formaldehyde or CARB compliance at the times of their purch&sead. 1 2728, 35
(pertaining to at least one of the Cloudens (NY) and Burkes (IL)); Dep. Trl.f8afah Cloud at
81:10-13;Dep.Tr. for PI. Devin Cloud at 128:9-12; Dep. Tr. for PI. Shawn Burke at 151:7-16,
290:7-14. All Plaintiffs also agreed that their floors have functioned succesasullyors, and
none claims that he or she was made ill as a result of the Products mdsaffg form of
medical injury.

As to the Brandts, there is substantial evidence thatallsegid notactually rely on the
alleged misrepreséations. Kristin Brandt did not see the CARB label on the before
purchasing the flooring and did not research the flooring’s CARB compliance. She did not know
what CARB meant when she bought the flooring and only heard about it when she v@&@tched
Minutes She had not heard of the ATCM at the time of her deposition and does not try to

purchase products that comply with California standards. On taeitif§ factsheets, the

3 The Brandts’ fact sheets, which they swore to under penalty of perjadg no mention of formaldehyde, safety,
or statelaw compliance being seen or discussed in any manner. Def.’s ¥28n.When deposed, however, each
of the Brandts contradictdds or hemprevious responses and indicated that product safety did factor into the
decisionto purchase Lumber Liquidators’ floorimad that they were pleased to know thatdddfnt’s product
complied with safe formaldehyde levelsl. § 24.
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Brandts made no reference to being aware in any way of formaldehyde, sastdyelamw
compliance. LikewiseRyan Brandt knew nothing aboGARB at the time ohis purchase and
only learned about CARB and the ATCM when he became involved in this litigationid iHetd
remember seeing any Lumber Liquidators advertisements and as a matéetioér routine,
did not research whether products comply with regulatory standards before hiedvoysnt did
not do so with regards to his flooring purchase, even though he knew that flooring generally
contains formaldehyde.

On the other hand, when deposed, Kristin Brandt said that she researchexd patety
before purchasing her flooring because she was pregnant at the time and wasgpaepasery
for their childand during that seargtsaw something on Lumber Liquidators’ website that
satisfied her that the Products complied with Califosaiety laws.Ryan Brandtestifiedthata
Lumber Liquidators sales associate told them the flooring complied with all statatawvas
safe before they purchased Because thers some evidence that the Brandts relied on the
alleged misrepresentatipthere exists genuine issue of material fact in that regard, which is
centrally bound up with credibility determinations for the fact finder.

For the aboveeasons, the evidence is insufficient as a matter of law to establish that any
Plaintiff exceptthe BrandtsKL) actuallyrelied on the alleged misrepresentations.

C. Materiality

Some of Plaintiffs’ claims require them to demonstrate that the misrepresentations or
omissions they allege Lumber Liquidators made were material. In tlaatr&gfendant claims
that itsalleged nondisclosure wast materialks to anyPlaintiff and that CARB nomompliance

could not possibly be material to any consumer outside of California. Def.’s Mem. 20.
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Last term, the United States Supreme Court clarified that the “materiality reqaireme
descends fromcommon law antecederits Universal Health Servs., Inc. v. United Stagegel.
Escobar 136 S. Ct. 1989, 2002 (2016) (quotikgngys v. United State485 U.S. 759, 769
(1988)). The Court explained:

Under any understanding of the concept, materiality “look[s] to the effect on the

likely or actual behavior of the recipient of the alleged misrepresentation.” 26 R

Lord, Williston on Contracts § 69:12, p. 549 (4th ed. 2003) (WillistdmYort

law, . .. a “matter is material” in only two circumstances: (1) “[if] a reasonable

man would attach importance to [it] in determining his choice of action in the

transaction”; or (2) if the defendant knew or had reason to know that the recipient

of the represent®n attaches importance to the specific matter “in determining

his choice of action,” even though a reasonable person wouldRestatement
(Second) of Torts § 538, at 80.

Universal Health Servs., Incl36 S. Ct. at 20083. In elaborating on “matefity,” the Court
cited with approval a treatise that appears to incorporate into materialityig@dsaribut for”
element® and a state court decision that viewed materiality in terms of whether a
misrepresentation “went to the very essence of the mat§aWhether a reasonable consumer
would find information to be material is often viewed as a question of fact, resentée trier
of fact, and the omitted information need not be the sole or even decisive reason for the
transaction.See In re Tobaeccll Cases207 P.3d 20, 39-40 (Cal. 200But seeUnited States
ex rel.Berge v. Board of Trustees of the Univ. of Al@4 F.3d 1453, 1460 (4th Cir. 1997)
(finding that, ‘in the context of the civil False Claims Abe determination of materiality,
although partaking of the character of a mixed question of fact and law, is onedouite
Plaintiffs claim that “the true content of formaldehyde” constitutes material infanma

because it “directly impact[s] theafety of the flooring products. . . . Whether composite flooring

14 SeeUniversal Health Servs., Incl36 S. Ctat 2003 n.5 (fA] misrepresentation is material if, had it not been
made, the party complaining of fraud would not have taken the acliégedlto have been induced by the
misrepresentatioh(quoting Williston § 69:12 at 550)).

15 Universal Health Servs., Incl36 S. Ctat 2003 n.§quotingJunius Constr. Co. v. Cohehi78 N.E. 672, 674
(N.Y. 1931) (internal quotation marks omitted)).
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was manufactured with levels of formaldehyde that can pose signifiealth hisks is a material
safety concern.” FAQ 159. On the one hanB|aintiffs argue that because Defendant so
prominently advertised its compliance with CARB'’s standards—even outside fur@iali—
Defendant surely believed it to be a material consideration for consuPlaratiffs point to
Defendant’s decision to destroy its entire supply of Prodwetause ofeports ofexcessive
formaldehyde emissions agther confirmatiorof materiality In response, Defendant contends
that “[i]f people who ultimately chose to sue based on CARB compliance were unuecheath
CARB compliancavhen they shopped for flooring, then ordinary citizens (especially outside of
California) do not commonly consider such information important to their purchasingdscis
Def.’s Mem. 22.

While certainly related, “materiality” and “reliance” are sepaxncepts® Even
though a Plaintiff may not haaetually relied on Defendant’s misrepresentati@or shenay
still have attached significance to the formaldehyde levels in the Products faxt, Plaintiffs’
depositions indicate that most of theid. In that regard, Lumber Liquidators specifically
advertised that its Products complied with CARBd its CEO repeatedithsafety assurance in a
letter posted prominently on the company’s website followingthklinutesspecial. The
CARSB label itsé serves as an indication in every place where the Products were marketed that
they contained no more than a set amount of formaldehdat Lumber Liquidators itself
recognized that consumers would likely be influenced by assurances concezrgg$hof
formaldehydas reflected in its explicit disclosure on the label thasaisd hardwood products

(as opposed to its laminatidee those at issue in this litigatippnontained “NO formaldehyde.”

8 The Court recognizes in this regard that the factual basis for any requiredstiertion of “reasonable reliance”
or “inferred reliance” and materiality are often indistinguishaleealsonote 2, infra.
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For all of these reasornBlaintiffs have therefore presented sufficient evidéaatisfy any
materiality requirement within Plaintiffs’ claims.

D. Whether Lumber Liquidators ’ Products ExceededATCM Formaldehyde
Limits

Lumber Liquidatorslaims thathere is insufficient evidende establistithat the
Products exceede®TCM formaldehyde emissions limiteecaus€l) only CARB can determine
if a product violates th&TCM, and it has not done so with respect to most oPthmtiffs
Products; and (2ven ifATCM noncompliance can be establishedotighprivately retained
third party testing, Rintiffs have falled to sufficiently demonstratarough reliable testing that
Plaintiffs’ Producteexceeded allowable levels of emissions undeAIhéM.

1. Whether CARB Has the Exclusive Ability to Determinean ATCM
Violation

Throughout this litigation, Bfendant has claimed thanly CARB—not thirdparty
certifiers and not a jurrcan determine whether Lumber Liquidators’ Products contained
formaldehyde emissions in excess of those permitted undAmtB®. Defendant contends in
that regard that because CARB utilizes an undisclosed “uncertainty factmsessing whether
emissions levels exceed permissiBlECM limits, no one other than CARB can determine
whether those limits have been exceedBdsed on thsepremises, Defendant argudbat since
there is no evidence that CARB ever tested the specific wood products in modP afintiés’
homes and that, in the two homes where it did (the Cloudens’ and the Ronquillos’), CARB never
declared an ATCM violéon, Raintiffs havefailed to establish a genuine issue of material fact as
to whether the Plaintiffgarticular products violated the ATCM. Def.’s Mem. 12-13.

The Court concludes that a Plaintiff is not required to estakdslessive formaldehyde
emissions eithahrough CARBconducted testingr a CARBdeclared violation First, there is

nothing in theATCM that confers on CARB the exclusive ability to determine whether a product
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emits excessiviormaldehyde, although only CAREandeclare a violatioof the ATCMfor the
purposes of administrative sanctior®eeCal. Health & Safety Code § 43024 (201®ather, as

the Court explained in Pretrial Order No. 8, und&CM Section 93120.2(a)(4a product “does
not comply” with applicable emission standards if “[a] finished good containscempasite

wood product which does not comply with the applicable emission standards in Table 1, based
on the criteria set forth in . . ATCM Section 9312@(a)(3)].” ATCM Section 93120.2(a)(3), in
turn, states that an emissions violation occurs if “[a] composite wood product produced by a
manufacturer is tested at any time after it is manufactured, usingteighesmpliance test

method specified in seom 93120.9(a) othe enforcement test method specified in section
93120.9(b), and is found to exceed the applicable emissions standard specified in Tallle 1 . . .
(Emphasis added)Evenif a marginallevel of formaldehydemissionsabove the published

limits were necessary establish aATCM violation of CARBIlimits in order to account for
testing inaccuracies, as CARB apparently requires through its use of the agetiaahcertainty
factor,” Defendanimplicitly concedes that levels substantially in excess oATEM limits

would exceed angecessarjuncertainty factof’ as evidenced by its resolution of the
investigation by the CPSC even though the CPSC'’s findings were baS#astudies — nobn
CARB testing resultsin sum, none of Plaintiffs’ various causes of action requires that CARB

itself test the Products or officially declare an ATCM violattéand Plaintiffs’ testing

" Even were CARB testing required to some degree, the evidence in this reemet] wiost favorably to the
Plaintiffs, is sufficient to find that any such requirement is satisfietdeast in part, CARB testing played a role in
causing Defendartb remove all of its?roducts from thenarket. In that regard, Defendaitself treated its Chinese
made laminate Products as a single grouping and did not distinguish beamelens or past CARB inspections
when it removedhe Products from the markietMay 2015 Similarly, Lumber Liquidabrs’ resolution with the
CPSC included a promise to never sely of its Products again not just Products from particular suppliers.
Finally, in support of its Motion, Defendant has not produced aitjerge of a material difference as to
formaldehyddevel in the Products based on suppliers.
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evidence, if admissible, is therefore probative of whetteen matter ofact, Lumber
Liquidators’ Products contained more formaldehyde than Defendant puilicisented®

2. Whether Plaintiffs Have Qualifying Evidence of an ATCM Violation

Lumber Liquidatorsontends thatven if aviolation of ATCM Section 93120.2(ajan be
demonstrated through thighrty testingPlaintiffs have failed tgresent evidence of excessive
emissions levelthrough an appropriate aneliabletestingmethod. Plaintiffs claim that their
testing, as well as testing conducted by CARB Ratendant itself, establishes that their
personal flering had formaldehyde emission levels in excess of those allowed under@ha.
Plaintiffs contend thaDefendantlso violated its obligation und&TCM Section93120.8(b}o
“take reasonable prudent precautions to ensure that the composite wood products and composite
wood products contained in finished goodscamply with the emission standarspecified in
section 93120.2(d)

For the purposes of establishing that the Products’ emission levels exceeded ATCM
limits, Plaintiffs have usethe ASTM D6007 ompliance test methodeferenced i TCM
Section93120.9(a), with testamples prepared in accordance with CARB’s Standard Operating
Procedure for Finished Good Test Specimen Preparation Prior to Analysis @ildkemgde
Emissiondrom Composite Wood Productthé “CARB SOP”). The CARB SOP deals with
howanMDF coresampleshould be extractefr testingfrom a finished product. For that
reason, it has been referred to as “deconstructive testing,” even though its only putpose

obtain a saple core for testing.

18 Defendant filed a Motion to Exclude Expert Reports and Testimonyanicks J. Offermann, Steven A. Verhey,
and David E. Jacobs as Related to Deconstructive Testing [Doc. No, 408} laintiff filed Rule 72 gbctions
[Doc. No. 1016] to the Court’s order issued by Magistrate Judge ThomdesRkones, Jr. granting Defendant’s
motion to strike certain portions of Steven A. Verhey’s expert tepat for Rule 37 sanctions [Doc. No. 1015].
The Court denied Defeadt’s motion [Doc. No. 1093] and sustained in part and overruled in partiffdaRule 72
Objections [Doc. No. 1092].
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Defendant attad®laintiffs’ testing on two grounds: (1) that the CARB SOP applies only
to the preparation of the samples to be tesje@ARB according to therdorcementest method
for finished goods set forth in ATCM Section 93138) and not tdhe compliancéest method
under ATCM Section 93120.9(a); and (Batthe CARB SOP does not produce a sample core
that can accurately or reliably measure formaldehyde emission levels asithedg exerthe
core was incorporated into the finished product, the critical point in time for the purpose of
measuringATCM compliance

UnderATCM Section 93120.9(aguthorizing the compliance test methtyd] ompliance
with the emission standards for . . . MDF in section 93120.2(ahallbe demonstrated by
conducting product emissions teststified by third party certification as specified in section
93120.4" (Emphasis addgd ATCM Section 93120.1(41) defines a “third party certifier” as “
organization or entity approved by the [BRExecutive Officer that: (A) verifies the accuracy of
the emission test procedures and facilities used by manufacturers to conchabtdéhyde
emission tests, (B) monitors manufacturer quality assurance prograin&;)gorovides
independent audits and inspecti6n8TCM Section 93120.4jtled “Third Party Certifiers, (1)
provides that[a]ll third party certifiers must be approved in writing by the ARBTCM
§ 93120.4(a)); (2) sets forth the approval process for farty certifiersid. § 93120.4b); and
(3) references the requirements for thpalty ertifiers set forth irSection 93120.2, Appendix
3,id. 8§ 93120.4(c). Section 93120.12, Appendix 3, in turn, requires, alia, that a thirdoarty
certifier “[u]se laboratories and primary agcondary methods for conducting testing that are
certified by an accreditation body that is a signatory to the Internatiabakatory
Accreditation Cooperation Mutual Recognition Arrangement (ILAC, 2000)” and that the

“formaldehyde test methods used by the laboratory shall appear in its samoeeshitation.”
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Id. 8 93120.12, App3(b)(F). ATCM Section 93120.9(a), authorizing the compliance test
method used by Plaintiffs, does not otherwise impose any specific testingneejiis or
methods, and neither the compliance test method specified AM@&1 Section 93120.9(a) nor
the CARB SOP, by its terms, appears to prohibit the use ¥ core sample in accordance
with the CARB SOP. Rather, the compliance test method in effect delegates pattyrd
certifiers the ability to determine compliance wiCM emission standards based on
recognized testing methods that appear in its accreditatibor these reasons, the Court rejects
Defendant’s contention that formaldehyde emission levels may not be detkthrimegh the
compliance method using an MDF core sample obtaineddrbnished product in accordance
with the CARB SOP As reflected in the Court’s ruling on Defendantistion toexclude
Plaintiffs’ expert testimonythe Court also rejecthe argumenthat use of the CARB SOP
interjects into thecompliance test method a level of unreliability that precludeadhassibility
of those test results under thaubertanalysis. [Doc. No. 1093.]

Based on the above ruling3aintiffs’ testingevidence is sufficient for a fact finder to
reasonably conclude that each of Breducts Plaintiffs purchased contained a level of
formaldehyde above the permitted limpiescribedby CARB and theATCM. EachPlaintiff
had his or her own flooring tested by various tipadty certifiers both before and during
discovery, anekach Plaintiff's flooringexceeded thé.11 ppm limit established by the ATCM,
including some that were 300% of that limit, such as the Bytk®es Pls.” Mem. Opp’n 25.
Moreover, he laboratory that Defendant itseifed, Benchmark International, found that some
of LL’s Products exceeded CARB stand&fdmd also failed CARB's testing in October 2013,

including testing orsome of the same laminai@s those soltb the Plaintiffs. Additionally, as

9 Defendant has not challenged Plaintiffs’ testing on the grounds thairdh@arty certifiers’ accreditation was
insufficient for he purposes of using the CARB SOP in connection with the compliancecisid.
2 SeePls.” Mem. Opp'n, Ex44 at 78.
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stated in CARB’s announcement in March 2016, CARB determined that “ARB testngd
[Lumber Liguidators’ Products] exceeded state formaldehyde limits

There is also evidence sufficient to establish that Deferidided to comply withits
obligation underhlte ATCMto “take reasonable prudent precautions to ensure that the composite
wood products and composite wood products contamédished goods thdtt] purchasgs]
comply with the emission standard specified in section 93120.2&LM § 93120.8(b),
thereby establishing a separate basis for an ATCM viola#gain, in its March 2016
announcement, CARB made a finding that “Lumber Liquidators failed to take reasonabl
prudent precautionsgndPlaintiffs haveprovided otheevidencesufficient for a fact finder to
reasonably reach that conclusiohhat evidence includesumber Liquidatorsfailureto
properly instruct and supervise its Chinese suppliers concerning formaldeligtdahdto
terminate its relationship wittendors who Defendant had reason to believe were involved in
supplying products that misrepresented their formaldehyde content.

For the above reasons, the Court concludeghieat exists a genuingsueof material
fact asto whether Lumber Liguidatorsold Chinese-manufactured composite wood flootiad

did not comply withthe ATQM.

V. ANALYSIS OF SPECIFIC CLAIMS
Applying the above rulings to the various counts of the FAC, the Court concludes as
follows:
A. Plaintiff Laura Washington’s Standing
Plaintiff Laura Washington concedes that she lat&ading.SeeHr'g Tr. 39:11-14.
Defendant’s motion as tddntiff Laura Washington is therefore GRANTED as to all claims

involving Laura Washington, and those claims are DISMISSED.
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B. Alleged Breach of Implied Warranty (Count 1X) (Asserted by All Plaintiffs)

As this Court previously stated, “[a]n ‘implied warranty’ means ‘an impliedamdy
arising under state law . . . in connection with the sale by a supplier of a comsochect.”
Pretral Order No. 8 at 20 (citing 15 U.S.C. § 2301(7)). $pecific prima facie showing
necessaryor an implied warranty claim varies among stat8seCal. Civ. Code § 1796t seq.
Fla. Stat. 72.314; 810 Ill. Comp. Stat. 5/2-314; N.Y. U.C.C. Law § 2-314; Tex. Bus. & Com.
Code § 2.314. However, the required substantive showing is essentially the same, atigéshe pa
all rely on the Uniform Commercial Code. Of particular relevance are the requisetimgi) to
be merchantable, goods “must be at leashss . . . pass without objection in the trade under
the contract description; and . . . are fit for the ordinary purposes for which suchageaded,;
and . . . conform to the promises or affirmations of fact made on the container or alyel if
U.C.C. 88 2-31@)(a), (c), ().

Defendant argues that all of its flooring functioned as flooring and that aitiféa
agreed in that regard in their depositions. Def.’s Mem. 25. No Plaintiff clairesradinjury
damages, and Defendant contends that “Plaintiffs have no evidence of unsafetyaalsgree
that all states at issue would penalize its salé.” As to the issue of container labeling, LL
claims that Plaintiffs have abandoned their written warranty claim anchthayievent, “[t]he
logic by which courts have excluded product descriptions from the . . . definition of a written
warranty applies with equal for¢® an implied warranty].” Def.’s Reply 17.

Under a breach of implied warranty claim, the central issue is whether api®du
fact, as it is represented to be on its packaging and whether it conforms to arsepnoiade by
that packaging. The issue is not whetlhere is “evidence of unsafety to such a degree that all

states at issue would penalize its sale,” as Lumber Liquidators has sdggdest.’'s Mem. 25.
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Plaintiffs contendtha the Products’label at thepoint of salein every satemadethe
demonstrably false claitmatthe Productswere CARB compliant. Pls.Mem. Opp’n 29.
However, Raintiffs have nofpresented angtherevidenceto supportheclaim thatthe Products
could not‘passwithout objection in thdérade undethe contractdescription”or were*unfit for
ordinaryuse,”astheyhavealleged. SeeFAC 1 243. Whether or nd®laintiffs’ claim for breach
of implied warrantysurvivesDefendant’sMotion for SummaryJudgmenthereforedependson
whether LL’sProduct‘conform[ed]to thepromisesor affirmationsof fact made on theontainer
or label.”

The Court has dreadydetermined thathereis sufficient evidenceto supportheclaim
thatDefendant’'sProductswerenot CARB compliantbecausetheyfailed to complywith the
ATCM. Although the ATCMappliesonly to productssold in California, Lumber Liquidators
representedh all gatesthatthe Products complied with thATCM, and theexistencevel nonof
an implied warrantynay properlybebased on thatepresentation. Th@ourtalso concludeshat
the Defendanis notentitled to summaryudgment on thislaim based on itothergrounds.

First, contraryto Defendant’sontention, product labelinguch asthatusedby Lumber
Liquidatorsis notexcluded fromthe applicableU.C.C. definition of‘implied warranty.” See
e.g, NativeAm. Arts, Inc. v. Bundy-Howard, In2002 WL 1488861, a2 (N.D. lll. July 11,
2002)(permittingbreachof implied warranty clainagainstsellersbased on labetuggesting
productswere made b\ative Americansand findingthat fithessof productfor ordinaryuse

wasirrelevant)** Furthermorepecause expressarrantyandimplied warrantyclaimsare

% The Court’s conclusion in this regard is further supported by the folipwiC.C. comment on an implied
warranty:
[W]herever there ia label or container on which representations are made, even though the
original contract, either by express terms or usage of trade, may noekaued either the
labelling or the representatiofhis follows from the general obligation of good faithich
requires that a buyer should not be plaiceithe position of reselling or using goods delivered
under false representations appearing on the package or container.
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distinct, Plaintiffs’ abandonment of their written warranty claims does netlwse their implied
warranty claims.
Finally, Defendant asserts a disclaimer defense to the implied warramg cllt argues

"22\which

that “like all plaintiffs, Lila Washington’s invoice included a warranty disoer,
states as follows: “All other warranties are disclaimed, except to the extbnivatranties
cannot be validly disclaimed under applicable law.” Def.’s Mend.FX. 6. But, as Plaintiffs
correctly contend, this language cannot disclaim the implied warranty of meabhisy because
the languagéails to specifically mention the impliaglarrantyof merchantabilityppy name,
which is required under the U.C.GeeU.C.C. 8§ 2-316(2) (“[T]o exclude or modify the implied
warranty of merchantability or any part of it the language must mention meabilay. . . .”) %
Thus,as a matter of law,umber Liquidatorsannot validly disclaim thamplied warrantyof
merchantabilityin the manner in which attemptedo do saas to Plaintiff Lila Washgton.
Furthermore, because Defendant has not presented any evidence as to anyef Blaiotiffs’
warranties contained on their invoices, there remains a genuine issue of matec@i¢erning
whetherany warranty disclosure that accompanied the other sales \@kdlgimeal the implied
warranty of merchantability.

For the above reasorfBlaintiffs have presented facts sufficient for a jury to reasonably
find that Defendant’s Products did not conform to promises on their labatidt)e records
insufficient to conclude as a matter of ldvat Defendanis entitled to judgmenbased on its

disclaimer defenseDefendant’'s Motioris thereforeDENIED as to Plaintiffs’ claims for breach

of implied warranty (Count 1X).

U.C.C. §2-314, cmt. 10.

%2 The summary judgment warranty record contains only the disclaimer thatpaied the sale of Products to
Plaintiff Lila Washington.

2 All of the relevant states also follow this rule.
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C. Alleged Violation of the Magnuson-Moss Warranty Act, 15 U.S.C. 8§ 230H
seg. (“MMWA”) (Count X) (Asserted by All Plaintiffs)

The MMWA provides a federal cause of action for state law express and implied
warranty claims.Carlson v. Gen. Motors Corp383 F.2d 287, 291-92 (4th Cir. 1989).
Specifically,a consumer may bringpitif he or shas “damaged by the failure of a supplier,
warrantor, or service contractor to comply with any obligation under this chaptender a
written warranty, imped warranty, or service contract.” 15 U.S.C. § 2310(d)(2).

An “implied warranty” undethe MMWA means “an implied warranty arising under
State law . . . in connection with the sale by a supplier of a consumer product.” 15 U.S.C.
§ 2301(7) Plaintiffs do nobase their MMWA claim on breach of a written warrantysee
Pls.” Mem. Opp’n 28 (“Plaintiffs are not advancing a claim premised upon &nwithrranty for
the reasons noted by Defend&nt.The only issue that remains is whettiare is evidence
sufficient to sustain claims fdareach of an implied warrantfy MWA claims are “subject to the
same pleading requirements and defenses as . . . state law warranty 8asesh v.
DaimlerChrysler Corp.411 F. Supp. 2d 614, 624 (M.D.N.C. 2005). Thergfibre
requirements foPlaintiffs’ claim under Count X parallel those for Count IX pertaining to
implied warranty claims within the Plaintiffs’ statesd include the elements of notice, reliance,
breach, and damages (and, hence, the viability of Plaintiffs’ price distortioly thfedmmages).
MacKenzie v. Chrysler Corpe07 F.2d 1162, 1166 (5th Cir. 1979). The Cthetefore
DENIES Defendant’s Motion as it relates Rtaintiffs’ MMWA claim (Count X) for the same

reasons set forth above as to Plaintiffs’ implied warranty claims in C&unt |
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D. Alleged Violations of the Californa Consumer Protection Statutes (Counts
I, Ill, and 1V) (Asserted byCalifornia Plaintiffs Lila Washington,
Ronquillo, and Balero)

CaliforniaPlaintiffs Lila Washington, Ronquillo, and Balestiege that Defendant
violatedthreedifferentCaliforniaconsumer protectiostatutesthe Unlawful, Unfair, or
Fraudulent Business Practices Law (“UCIQount II), the False Advertising Law FAL”)
(Count Ill), and the Consumer Legal Remedies Act (“CLRE&punt 1V). SeeFAC {f 16593.

1. FAL Claim ( Count 1)

The CaliforniaFalse Advertising Law makes unlawful any “unfair, deceptive, untrue, or
misleading advertising.” Cal. Bus. Brof. Code § 17500.t prohibits ‘advertising which]
although true, is either actually misleading or which has a capacityhbkelior tendency to
deceive or confuse the publicKasky v. Nike, In¢45 P.3d 243, 25(Cd. 2002)(alterationin
original) (citation omitted) (internal quotation marks omitted) order to prove a violation of
the FAL, a plaintiff musshowthatthe”statemerfi . . . [iS] untrue or misleading” anthatthe
defendant “knewor by the exercise of reasonable care should kiaeen, that the statements
were [un]true or misleading.Peopleex rel.Moskv. Lynam 253 Cal. App. 2d 959, 965 (Cal. Ct.
App. 1967. As discussed above, gePlaintiffs herehave presented evidence sufficient to
establish these two elements.

A plaintiff bringing suit under the FAmust also prove relianc&rue v. Am. Honda
Motor Co., Inc, 520 F. Supp. 2d 1175, 1182 (C.D. Cal. 2007) (“[M]ost courts that have
confronted this issue . . . have concluded that [California law] impose[s] a requiiraiea
UCL/FAL plaintiff actually was exposed to and relied on the misleading adaeeists.”).
However, courthave alsdeld that “FAL plaintiffs may avail themselves of the imnéel

reliance principle where the misrepresentation is ‘materiddl.’(citation omittegdl. Therefore,
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under thanferred reliance principle, if a misrepresentation is material, “a plaintifffies the
reliance element with an allegation that a falsdeceptive advertisement ‘induced the plaintiff

to alter lis position to hisletriment.”®* True 520 F. Supp. 2d at 1183 (citi@aro v. Procer &
Gamble Cq.22 Cal. Rptr. 2d 419 (Cal. Ct. App. 4th 1993)). Other federal courts have adopted
this positon as well. See e.g, In re Milo’s Dog Treats Consol. CasesF. Supp. 3d 523, 534
(W.D. Pa. 2014) (stating that with regard to a claim undesr alia, the California FAL, [a]
misrepresentation of fact is material if it induced the plaintiff to alter his positias to h
detriment. Stated in terms of reliance, materiality means that without the misrégiresethe
plaintiff would not have acted as he did.”).

Based on the summary judgment record before the Court, and as Plaintiffs’ counsel
effectively concededuting the hearing the Court held on September 13, 28&6ir'g Tr.
39:18-19, the evidence is insufficieag amatter of lawfor a reasonable fact finder to conclude
that any of theCalifornia Plaintiffs alteredhis or her position in any way due to the
misrepresentations that Defendatiegedlymade Any presumption of reliance that may arise
from the materiality of the alleged misrepresentats@eSection 111(C) supra is refuted by the
record. Accordingly, Defendant’81otion is GRANTED as to Count IlI.

2. UCL Claim (Count II)

As the Court has already explained in Pretrial Order No. 8,

[tlhe California UCL prohibits “unlawful, unfair or fraudulent business &ctfs

practice[s] and unfair, deceptive, untrue or misleading advertising.” Cal&Bus

Prof. Code 8§ 17200. It requires that a plaintiff's economic injury come ‘as a

result of’ the allegedly unfair competitiond. § 17204. California courts have

concluled thathe UCL imposes an “actual reliance” requiremamiprivate
citizens prosecuting a claim under the “unfair” and “fraud” prongs of the, UCL

%4 The Court recognizes th@alifornia courts have relied on the definition of materiality in aeieing whether a
plaintiff was induced to alter his or her position and to that extent haviatsshfeliance and materiality.
Nevertheless, the record in this case clearly demonstrates that the GaFfaintiffs did not rely on any alleged
misrepresentation, irrespective of the materiality of that misremtasmm.
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and also under the ‘unlawful’ prong to the extent that the substance of the
unlawful conduct is a misrepregation claim.Hale v. Sharp Healthcar¢108
Cal. Rptr. 3d 669, 678-79 (Cal. Ct. App. 2010)] (citinge Tobacco Il Casegs
[207 P.3d 20, 39 (Cal. 2009)].

Pretrial Order No. 8 at 13-14 (emphasis added).

Consistent with this Court’s prior orderefendant concedes that “a presumption of
reliance arises where a claim rests on a material misrepresentation” but claimisabat i
successfully rebutted this presumption gittemCalifornia Plaintiffs’ admissionthatthey did not
rely on Lumber Liquidators’ alleged misrepresentations. Def.’'s Mem. 14£Hmtiffs contend
thattheir testimony was equivocal concerning their lack of reliancehatd jury should
determine whethePlaintiffs would not have purchased Defendant’s Products, had Defendant
disclosed the truth about the amountamaldehyde the Products containdels.” Mem. Opp’'n
20-21. See Khoday v. Symantec Cog8 F. Supp. 3d 1067, 1088-1090 (rejecting summary
judgment on UCL and CLRA claims, findirtige plaintiff's equivocal answers on whethae
defendant’s conduct impacted her purchase decision “best determined by &jury”).

DefendantLila Washingtomever claimed that she relied on any representations made by
Lumber Liquidators concerning formaldehyde content or CARB compliance. Nosklees
specificallyclaim that shevould not have bought the product had she known the tRakher,
she claims that she relied generalhylumber Liquidatorgo comply with the laws of the State

of California. No California court appears to haaeer recognized asdequatehis form of

% As this Court previously observed, “[a] California federal court basntly concluded in an unreported opinion
that ‘a plaintiff need not demonstrate individualized reliance on spetigi@presentations to satisfy the reliance
requirement.” Id. at 14(quotingGold v. Lumber Liquidators, IndNo. 14CV-05373TEH, 2015 WL 7888906, at
*8 (N.D. Cal. Nov. 30, 2019) Thus, “the UCL has arguably created a ‘conclusive presumption tleatavh
defendant puts out tainted bait and a person sees it and lételeféndant has caused an injury. . Id”at 1415
(quotingGold, 2015 WL 7888906, at *9). Furthermore, for a private individual to prosecutenaitdier the UCL,
that individual must show that he or she “has suffered injury in fact anddiamloey or property as a result of the
unfair competition.” Cal. Bus. & Prof. Code § 17204 or purposes of analyzing Defendant’s Motion on the UCL
count, the Court will assume, without deciding, that Plaintiffs haviersaf an injury in fact as is required under the
UCL.
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reliance and the Court concludes ttshte has failed to present facts sufficient for a reasonable
fact finder to find thatlse reliedon any alleged misrepresentatipas required for the purposes
of establishing liability under theinfair” and “fraud” prongs of th& CL. The Court has also
alreadyconcluded that California Plaintiffs Ronquillo and Balero have not demornksteteal
reliance. Therefore, all Californiadhtiffs have failed to make a claim under those prongs.
However, as the Court previously statid “unlawful” prong is to be considered
“separate and apart from any alleged misrepresentations” Defendant may hayenetadl
Order No. 8 at 16; ando form of reliance is required to state a claim unker‘unlawful” prong
of the UCL when the underlying violation on which the alleged UCL violation is predidats
notrequire reliance Furthermore, uret California law, “[v]irtually any law or regulatien
federal or state, statutory or common lasas serve as [a] predicate for a [UCL] “unlawful”
violation.” . . . Thus, examples of UCL claims properly alleging “unlawful” condubtle not
boundless, are seemingly soPaulus v. Bob Lynch Ford, Inet3 Cal. Rptr. 3d 148, 165 (Cal.
Ct. App. 2006) (citation omitted). The Supreme Court of California has explained fyat “[b
proscribing ‘any unlawfulbusiness practicésection 17200 “boows’ violationsof other laws
and treats them as unlawful practiddst the unfair competition law makes independently
actionable.”CelTech Commc'ns, Inc. v. Los Angeles Cellular Tel, €63 P.2d 527, 539-40
(Cal. 1999) (quotingtate Farm Fire & Casualty Co. v. Superior Cqouib Cal. Rptr. 2d 229,
234 (Cal. Ct. App. 1996). The Supreme Court of California has similarly clarifiedWiegther
a private right of action should be implied under this statutes.immaterial since any unlaulf

business practice. . may be redressed by a private action charging unfair competition in
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violation of Business and Professions Code sections 17200 and”1&28m. on Children’s
Television, Inc. v. Gen. Foods Carf73 P.2d 660, 668 (Cal. 1983) (in bafk).

The sole issue for this Court to determine under the “unlawful” prong of the UCL is
thereforewhether there is sufficient evidence to establish that Lumber Liquidatdased“any
law or regulation,’Paulus 43 Cal. Rptr. 3d at 165, which would, in turn, serve as a predicate for
a UCL “unlawful” violation. The Court has already determined that, viewed im@rfigst
favorable to the Plaintiffs, the Plaintiffs have provided sufficient evidence tordgtmte that LL
violated the ATCM. SeeSection 1lI(D), supra The ATCM violationthereforeserves as the
predicate violation for the UCL “unlawful” prong, and Defendant’s Motion is CEHN&S to
Count II.

3. CLRA Claim (Count IV)

Similar to the UCL, California’s CLRA prohibits “unfair methods of competition and
unfair or deceptive acts or practices.” Such practices include “[r]lepreseratrgptids are of a
particular standard, quality, or grade . . . if they are of another.” Cal. Civ. Code § 171tia).
California Plaintiffsallege in the FAGhat Lumber Liquidators represented that its Chinese-
manufactured laminate flooring was compliant with the relevant CARB emidsiotiasds when
it was not. FAC 11 183-93.

Only consumers who have suffered injury “as a result of” allegedly unlawful conduct

may bring suit.ld. The California Supreme Court has determitied thisrequirement is the

% Until 2004, the UCL contained a provision that expressly conferred sgtmsue upon “any person acting for
the interests of . . . the general public” without requiring a showing eélicijury. That preisionwas in effect
when this case was decided. Proposition 64, passed in 2004, provided that enpyittede personswho [have]
suffered injury in fact and [have] lost money or propgef®g 1720417535) may sue to enforce the unfair
competition and false advertisitevs. Uninjured persons may not sue (88 1720%35), and private persons may
no longer sue on behalf of the general public (Prop. 64, § 1, subd.Efgnick v. Downey Sa&.Loan Ass'n 138
P.3d 214, 240 (Cal. 2006). This Court has already méted above that the Plaintiffs in this litigation have
presented evidence sufficient to establish injurfact.
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same as thatnderthe UCL?" Kwikset Corp. v. Superior Coyr246 P.3d 877, 887-88 (Cal.
2011). Therefore, for the same reasons as described above in the Court’s discussancef reli
underthe UCL claim (Count Il)the CourtGRANTS Defendant’s Motion as to all of the
CaliforniaPlaintiffs with respect t&Count IV.

E. Alleged Violations of the Florida Deceptive and Unfair Trade Practices Act

(“FDUTPA”), Fla. Stat. 8§ 501.201¢t seg. (Count V) (Asserted byFlorida
Plaintiffs Brandt)

The FDUTPA prohibits tinfair or deceptive acts or practices in the conduct of any trade
or commece.” Fla. Stat. § 501.204(1). The statute does not define the elements of an action but,
instead, requires that Florida courts give “due consideration and great'wweigederal Trade
Commission and federal court interpretations of section 5(a)(hepdfederal Trade Commission
Act, 15 U.S.C. § 45(a)(1)SeeFla. Stat. § 501.204(2). Florida courts have, in turn, interpreted
the DUTPA tomeanthat “a deceptive practice is one that is ‘likely to mislead’ consumers.”
Davis v. Powertel, In¢.776 So.2d 971, 974 (Fla. Dist. Ct. App. 2000) (citation omitted). “The
plaintiff need not prove the elements of fraud to sustain an action under the statutéyeand
guestion is not whether the plaintiff actually relied on the alleged decepfti\eptectice, but
whether the practice was likely to deceive a consumer acting reasonably in ¢he sam
circumstances.’ld. Furthermore, a price distortion theory of damages is cognizable under the
DUTPA. “[T]he FDUTPA ‘benefit of the bargain’ model providestandardized clasgide
damages figure because the plaiigifiut-ofpocket payment is immaterial Carriulolo, 823
F.3d at 986see alscCollins v. DaimlerChrysler Corp894 So.2d 988, 991 (FlRist. Ct. App.

2004) (This case turns on a relativedymple question, at least as to damalges car with

%" plaintiffs claim that actual reliance is not essential for a successRIR@laim. Pls.’ Mem. Opp’nl6. As with
a UCL claim, actual r@nce is not required only to the extent that the claim is based on anconaiesdi not on a
misrepresentation.
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defective seatbelt buckles worth less than a car with operational seatbelt buc&lasmon
sense indicates that it.is . .").

Here, therecord is sufficient for a reasonable fact finder to find Befendant made
misrepresentations concerning the formaldehyde content of the Produdpexifically, the
Products’compliance with CARBand that thse misrepresentations constituteteeeptive
marketing practice likely to deceive a customer aatagonably when buying flooring.
Plaintiffs have also sufficiently demonstratbat the Brandts suffered an injury as a result of
that deceptive marketing practic®efendant’s Motion ithereforeDENIED as to the claim of
the Brandts under Count V.

F. Alleged Violations of N.Y. Gen. Bus. Law 8§ 34%t seg. (Count VI) (Asserted
by New York Plaintiffs Clouden)

New York GeneraBusnessLaw Section349a) (“Section 349”)prohibits “[d]eceptive
acts or practices in the conduct of any business, trade or commerce or in thenigiofisimy

service.” “[A]ny person who has been injured by reason of any violation of this section may
bring an action in his own name to enjoin such unlawful act or practice, an action ter feisov
actual damages or fiftyallars, whichever is greater, or both such actiond. § 349h).
Additionally, courts may award treble damages up to $1,000 and/or attorney'sdfeégke the
Florida DUPTA, Section 3480es not specify any particular elements. Nevertheless, York
courts haveequired glaintiff to show “first, that the challenged act or practice was consumer
oriented second, that it was misleading in a material way; and third, that the plaintiffezliffe
injury as a result of the deceptive acBtutman v. Chem. Bank31 N.E.2d 608, 611 (N.Y.
2000). Reliance is not requirett. at 612(“[A]s we have repeatedly stated, reliance is not an

element of a section 349 claim.”pection 349 also allows for the price distortion theory of

damages that Plaintiffs advance in this litigati@ee, e.qg Ebin v. Kangadis Food Inc297
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F.R.D. 561, 568-69 (S.D.N.Y. 2014) (finding damages were satisfied by “the injury incurred
from buying an overpriced product alleging to be olive oil, which was actuallape).
Here, for the reasons described above, the first and second elements are clearly met

A closer questioms whether or not Rintiffs were actually injuredNew York ourts
have permitted recovefgr Section 34%laimsunderPlaintiffs’ pricedistortion theory so long
as a plaintiff provesdctuat injury, though not necessarily pecuniary harid. at 569. In
analyzingwhether a consumer suffered an “actual injury” for the purposes of Sectiotin849,
Court of Appeals of New York rejectedetlargument thatconsumers who buy a product that
they would not have purchased, absent a manufacuteceptive commercial practices, have
suffered an injury under General Business Law 8"3&mall v. Lorillard Tobacco Co., Inc.
720 N.Y.S.2d 615, 620-21 (N.Y. 1999 everthelss, the court recognized dicta that it
“m[ight] be right that a plaintiff might have a claim for the higher price the consumeiopaice
product as a result of the misrepresentation in that circumstance [wheostloé the product
was affected by the alleged misrepresentatiotd.n.5. Based othe current state of New York
law and considering the facts in a light most favorable to the Plaintiffs, the CowtHiatthe
Cloudens have demonstrdta genuine issue of material fact as to whether they suffered injury
under New York law, anBefendant’'sViotion on Count VI is thereforBENIED.

G. Alleged Violations of the Texas Deceptive Trade Practices Act (‘DTPA”"),

Tex. Bus. & Com. Code 8§ 17.5@t seq. (Count VII) (Asserted byTexas
Plaintiffs Parnella)

Plaintiffs Parnella bring suit undseection17.50(a)(2), which provides a cause of action

where a consumer suffers “economic damages or damages for mental anguisbégtay

“breach of an express or implied warranty.éx. Bus. & Com. Code 8§ 17.50(a)(DTPA
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section 17.50 does not create any warranty but rather provides a cause of actionleslokeac
warranty arising under statutory or common law.

The Court has already denied Defendant’s motion for summary judgment as tiff$laint
implied warranty claim (Count IX), finding that Plaintiffs have presdrgufficient evidence to
show that a genuine issue of material fact exits as to whether Lumber togsideeachd an
implied warranty resulting in economic damage to Plaintiffs. Unlike claims arisohgy wther
sections of the DTPAsection17.50(a)R) claims do not require that Plaintiffs demonstrate that
they relied on any sort of a promise or representation by Defen8adDeburro v. Apple, Ing.
No. A-13-CA-784-SS, 2013 WL 5917665, at *5 n.6 (W.D. Tex. Oct. 31, 2013) (stating in dicta
that “[t]here are additional DTPA causes of action which do not require reliance suckaas ‘br
of an express or implied warranty.”garza v. GarzaNo. 04-11-00310-CV, 2013 WL 749727,
at *7 (Tex. App. Feb. 27, 2013) (6Trecover on a claim for breach of warsanhder the DTPA,
the plaintiff must establish that he was a consumer, that the warranty wadimaatee warranty
was breached, and that as a result of the breach, an injury resulted.”). Courtschave als
specifically recognized that claims arising under the general Texas BusinessrameiCe
Code provision on implied warranties, section 2.314, do not require anyofaeliance.See,

e.g, Khan v. Velsicol Chem. Corpr11l S.W.2d 310, 319 (Tex. App. 1986) (“HR&nce on a
representation is not an element of a claim for breach of implied watjacfy McManus v.
Fleetwood Enters., Inc320 F.3d 545, 550-51 (5th Cir. 2008g(tifying class action based on
implied warranty claims, in part, because they do not require reliance under [&ex unlike

express warranty claims, for which the court denied class certification).
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The Court therefore concludtdsat the Parnellas’ failure to demonstrate any form of
reliance does not defeat their claim under the DTPA. Accordibgliendant’sViotion is
DENIED as to Count VII.

H. Alleged Violations of the lllinois Consumer Fraud and Deceptive Busess

Practices Act (“ICFA”), 815 Ill. Comp. Stat. 8 505/1 et seq. (Count VIII )
(Asserted bylllinois Plaintiffs Burke)

The ICFA sets out an extremely broad set of protections for consumers. It reads

Unfair methods of competition and unfair or deceptive acts or practices, including

but not limited to the use or employment of any deception, fraud, false pretense,

false promise, misrepresentation or the concealment, suppression or omission of

any material fact, with intent that others rely upon the concealment, suppression

or omission of such material fact, or the use or employment of any practice

described in Section 2 of the “Uniform Deceptive Trade Practices Act”, approved

August 5, 1965, [footnote omitted] in the conduct of any trade or commerce are

hereby declared unlawful whether any person has in fact been misled, deceived or

damaged thereby.
815 ILCS 505/2.Actual reliance is not essenttal establish a claimSee Tyla v. €&ber Prods.
Co, 178 F.R.D. 493, 499 (N.D. Ill. 1998) (“[P]roof of actual reliance on the part of each plaintiff
is not required under the [lllinois Consumer Fraud Act]Nverthelessa plaintiff must have
sustained an injury, and the Supreme Coulfiobis has determined thatd properly plead the
element of proximate causation in a private cause of action for deceptive auyérigight
under the Act, a plaintiff must allege that he was, in some manner, dece®egeira v. Amoco
Oil Co., 776 N.E.2d 151, 164 (lll. 2002). In that case, the Supreme Court of lllinois affirmed the
dismissal of a case analogous to this one in which the plaintiffs there claimedetiesidant
allegedly deceptive advertising scheme increased demand for ddfeqdamium gasolines.
Because of this increase in demand, defendant ‘was able to command an inflated anseotherwi
unsustainable price for its premium gasolinesd’ at 155 (citation omitted). Plaintiffs concede

that their price distortion theory caot support damages under the ICF2eePls.” Mem Opp’n

22 n.95. Plaintiffs’ price distortion theory of damageghereforeinsufficient to make out a
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valid claim under théCFA. Because the lllinois Plaintiffs have not shown that they were
directly deceived in any waidefendant’s Motion i$SRANTED as tothe ICFAclaim (Count
VII).

l. Alleged Fraudulent Concealment(Count 1) (Assertedby All Plaintiffs) and

Alleged Negligent MisrepresentationCount XI) (Asserted byFlorida
Plaintiffs Brandt?®)

1. Fraudulent Concealment (Count )

Plaintiffs contend that Lumber Liquidators “concealed and suppressedahdcts
concerning the content of formaldehyde” in its ProduEisC § 158. The generally recognized
elements of &raudulentconcealment cause of action are: (1) misrepresentatiomission of a
material fact, (2) a duty to disclose, (3) intent to induce reliance and/or deftaadn{e form of
reliance, and (5) resulting damadésAll of the relevant states have adopted these elements with
the exception oT exas which does not require reliance when the fraud claim is based on failure
to disclose a material fatt and California, which onlyequires that thplaintiff would have
acted differently hathat plaintiff beeraware of the suppressed fatt

As described in Section IlI(C) above, Plaintiffs hauficiently demonstrated that LL’s
alleged misrepresentations were materéegarding the second element—duty to disclose—
Defendant argues that Lumber Liquidators hadpecial duty to the nd@alifornia Plaintiffs to

disclose whether its laminate flooring complied with CARBef.’s Mem. 22 While there are

% This claim was initially asserted on behalf of all Plaintiffs and all ctadse this Court dismissed the claims for
negligent misrepresertan (Count XI) on behalf of all Plaintiffs other than the Brandts.

2 See Blickman Turkus, LP v. MF Downtown Sunnyvale, Z6GCal. Rptr. 3d 325, 332 (Cal. Ct. App. 2008)J.
Reynolds Tobacco Co. v. Martis3 So. 3d 1060, 1068 (Fla. Dist. Ct. App. 20BYules v. General Motors Coyp.
402 N.E.2d 599, 601 (lll. 1980Mandarin Trading Ltd. v. Wildensteif44 N.E.2d 1104, 1108 (N.Y. 2011);
Bradford v. Ventp48 S.W.3d 749, 7585 (Tex. 2001).

%0 Bradford, 48 S.W.3d at 7545; see also Hoffman v. AmericaHomeKey, |88. F.Supp.3d 734, 744 (N.D. Tex.
2014).

%1 See Blickman Turkug6 Cal. Rptr. 3d at 332 (Cal. Ct. App. 2008) (“[T]he plaintiff must have beaware of
the fact and would not have acted as he did if he had known of the concealppressed fact.”). Contrary to
Defendant’s contention that every state’s fraudulent concealment caus@of‘extiudes the same five minimum
elements,’seeDef.’s Mem. 20as relevant here, only the states of idlar Illinois, and New York require actual
reliance.
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some differenceamongthe states concerning when a party aakity to disclose, thetates
relevant to the pending Motiaall recognize a duty to disclogeat least one of the two

following circumstanceqZl) when one party voluntarily discloses information, the whole truth
must be disclosedr (2) when one party possesses superior information to the other and knows
or should have knowthat the other isicting on the basis of mistaken informatinViewing

the evidence most favorably to tR&intiffs, the recordcontains sufficient facts to support a duty
to disclose under both recognized circumstandg4:L voluntarily represented in all states that
its Products were CARB compliant without disclosater information calling into question the
accuracy or completeness of those voluntary disclosure$2abt possessed superior
information and knew that consumers were likely acting based on falea)plete or

misleading information.

The Court concludes that the Plaintiffs have presented evidence that, when viewed most
favorably to them, is sufficient tastablishthe requsite intent of Defendant, the third element.
However, none of the Plaintiffs other than the Brands have presented sufficient ewdknce
respect to théourth elementactual reliance. Nevertheless, becawesianceis not required in
Texas and California only requires thatplaintiff would have acted differently had that plaintiff
been aware of the suppressed,fdus elementdoesnot precludehe fraudulent concealment

claims ofthe Parnellas (TX)the Ronquillos (CA), or Mr. Balero (CA), who, as the Court has

32 See, e.gBrass v. Am. Film Techs., In@87 F.2d 142, 150 (2d Cir. 1993) (finding that, “New York recognizes a
duty by a party to a business transaction to speak . . . where the parigdeaa pdial or ambiguous statement . . .
[or] where one party possesses superior knowledge, not readily availéitdedther, and knows that the other is
acting on the basis of mistaken knowledg&atthews v. Am. Honda Motor CdNo. 126063GCIV, 2012 WL
2520675, at *3 (S.D. Fla. June 6, 2012) (finding a Florida consumer protectiondamvestists where “the
defendant knowingly fails to disclose a material defect that diminishexlagt’s value”);Smith v. Ford Motor Co.
749 F. Supp. 2d 980, 987 (N.D. Cal. 2010) (recognizing duty to disclose under Galifamsumer protection laws
when the defendant had exclusive knowledge of material facts and actively edribeske facts or made a partial
misrepresentationonnick v. Suzuki Motor Co., L{&75 N.E2d 584, 593 (lll. 1996) (“[AHuty to disclose
material facts may arise out of a situation where plaintiff places mdst@nfidence in defendant, thereby placing
defendant in a position of influence and superiority over plaitiftlayboy Enters., Inc. v. Editorial Caballero,
S.A. de C.V.202 S.W.3d 250, 260 (Tex. ApR97) (“[A] duty to[disclose]may arise . .when one makes a partial
disclosure).
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already discussed, presented adequate evidence that they would have acted ylifrthey
known about the Products’ formaldehyde levels.

Regarding the fifth element of damages, Defendant clBiaistiffs were not damaged
by the alleged nondisclosure. Def.’s Mem. Haintiffs claim harm in the form of overpayment
for the flooring Pls.” Mem. Opp’n 21 (“[I]f Defendant had told the truth about its Chimeade
laminates, it could not have sustained the prices it chargddefendant argues that economic
harm alone does not constitute harm sufficient for fraud.

The Courthasalreadyconcluded thathe five states relevant togtMotion—California,
New Yok, lllinois, Texas, and Florida—do not apply the economic loss ridartalains for
fraudulent concealment. Pretrial Order No. 8 at 19. Theredsreng as the Plaintiffs allege
cognizable form of economic loss, their claims are not barred. Whether thesufi@red
legally cognizable forms of economic loss, however, depends on whether eacresptative
states allows recovery for fradmhsed loss based on the price distortion theory. In that regard,
discussed previously, the Court concludes that the Fidtiflexas®, andCaliforniaPlaintiffs
other than the Washingtorishave, for the purposes of avoiding summary judgment, sufficiently
demonstrated basis for claimingognizable forms diraud-basedoss inthose respective states

By way of summarybecaus¢he Cloudens (NY)the Burkes (IL) and Washington (CA)

have nopresented sufficient evidence of reliance, as required undeiyldawylllinois, and

3 As described above, the Brandts have demonstrated a material fact as to whetiediethen LL's alleged
omissions and would not have purchased the product if they had been &tharaformation which LL allegedly
omitted. As such, they do not rely on the price distortion theory of dapaggtheir damages claim is thfore
cognizable under Florida common law.

3 The Court concludes that the Supreme Court of Texas would recognize a gocgodi theory of damageSee
Fortune Prod. Co. v. Conoco, In&2 S.W.3d 671, 682 (Tex. 2000) (flthere is evidence of the tgain that

would have been struck had the defrauded party known the truth, there can hegyfecdenefitof-the-bargain
damages).

% The Court concludes that the Supreme Court of California would rizeogmrice distortion theory of damages.
Cf. Lazar v. Superior Cous©09 F.2d 981, 990 (Cal. 1996)r("pursuing a valid fraud action, a plaintiff advances
the public interest in punishing intentional misrepresentations and imidgteuch misrepresentations in the future.
. . .Because of the eng measure of blameworthiness inhering in fraudfraud plaintiffs may recoveout-of-
pocket damages in addition to benedit-the-bargain damage$.
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Californiastate law for fraudulent concealment claims, Defendant’'s Moti@RIBNTED as to
their claims on Count I, and the MotionD&ENIED as to theotherPlaintiffs’ claims on Count.|
2. Negligent Misrepresentation (Count XI)

Only the Brandtsclaim for fraudulent representatioemairs pending before the Court.
In Florida, negligent misrepresentation requires (1) that the defendantrstatement
concerning a material fact that it believed to be true but which was in fact(8lsegligencen
making the statemebecause the defendant should have known that the statement was false; (3)
intent to induce reliance; (4) justifiable reliance; and (5) resulting loss, imudgamageln re
Standard Jury Instructions 8ivil Cases—Report No. 12-Q1130 So. 3d 596, 610 (Fla. 2013)

Y® For the reasoreiready discussed, the Branttse presented sufficient evidence

(per curiam
to establish each of these elements, including reliance on Deferaléaged
misrepresentatid1 Defendant’s motion thereforeDENIED as toPlaintiffs Brands’ claim of
negligent misrepresentation (Count XI).

J. Whether All Plaintiffs Are Entitled to Declaratory Relief (Count XII)

Plaintiffs seeka judicial finding and declaration thaef@ndant’s policies and practices of
labeling, advertising, selling, and distributing the Products violate the CA&iBlads as set
forth in the ATCM. FACY1266-67.

“[D]istrict courts have great latitude in determining whether to assert jurisdt@n
declaratory judgment actions&etna Cas. & Sur. Co. v. Ind-Com Elec. Ci89 F.3d 419, 422
(4th Cir. 1998). A Court magrantdeclaratory relief where the result of the declaration will

affect the public interestr serve a “useful” or “helpful” purpose with respect to rights and

obligations relating to an issuéetna Cas. & Sur. Co. v. Quar|ed2 F.2d 321, 325 (4th Cir.

% On December 11, 2015, this Court granted Lumber Liquidators’ Motion to Disvitrssespect tohe negligent
misrepresentation claims of all Plaintiffs except the Brandts and thed&ass. Pretrial Order No. 8 at 26. Thus,
the claim of the Brandts and the Florida class of Plaintiffs is the only esemity before the Court.
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1937). As the Court has previously observedeg@aratory judgment “is only appropriate when

it would ‘serve a usefypurpose in clarifying and settling the legal relations in issuguide the

parties in the future” and that it ié bt an appropriate remedy’ to adjudicate onlpdst

misconduct” Beazer Homes Corp. v. VMIF/Anden Southbridge Ven23® F. Supp. 2d 485,

494 (E.D. Va. 2002)cftationsomitted).

Given that Defendant’s Products have been removeddadeDef.’s Mem. 29 n.6, and

that theparties’rights and obligations will be fully adjudicated in the context of their specific

claims and defeses, it would beneither “helpful’nor “useful” to provide declaratory reliefo

that“each of the parties [to] know their respective rights and duties and act agtprdi FAC

1 268. Accordingly, Defendant’'s Motion@&RANTED with respect to Count XII.

VI. CONCLUSION

For the reasons stated aboefendant’dVotion is;

1.

2.

GRANTED as toall claims filed by PlaintiflLaura Washington

GRANTED as to thoselaims filedby theNew Y ork Plaintiffs Clouden the lllinois
Plaintiffs Burke, andhe California PlaintiffSNVashington from the California class
for fraudulent concealment (Count 1);

GRANTED as to all claims foriolations of theCaliforniaFalse Advertising Law
and the California Legal Remedies Protection @dunts II-1V);

GRANTED as to all claims for violatioof thelllinois Consumer Fraud and
Deceptive Business Practices ACobunt VIII);

GRANTED as to all claims for declaratory rel{€ount XIl); and

¥ inits opposition brief, Plaintiff seems to concede that the point is.n8e#PIs! Mem. Opp’n 28(“The
declaratory relief may also be moot as Defendant has agreed not [sic Seflitkese laminate. . . . Nevertheless,
Defendant has not shown they [sic] argitled to summary judgment on Count X)1.”
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6. DENIED as to all other claims.

Accordingly, Counts III, IV, VIII and XII are DISMISSED. The proceedings will
continue as to Counts I, II, V, VI, VII, IX, X, and XI.

The Court will issue an appropriate order.

The Clerk is directed to forward a copy of this Memorandum Opinion to all counsel of

record.

Anthony J. AT

United Stafes District Judge
Alexandria, Virginia
June 20, 2017
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