
IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

Alexandria Division

l:16cv40(GBL/TCB)

Javon L. Sawyer,
Petitioner,

)
)

v.

)
) 1:11

Warden J. Kiser,
)
)

Respondent. )

MEMORANDUM OPINION

THIS MATTER comes before the Court on a Motion toDismissa petitionfor a writ of

habeas corpus filed pursuant to 28 U.S.C. § 2254 by Javon L. Sawyer,a Virginia inmate

proceedingpro se, tochallengethe constitutionalityofconvictionsenteredin the Circuit Court

for the CityofSuffolk. Respondent filed the instant motion along with a supportingbriefand

exhibits on May6,2016,and supplied petitioner with the notice required by Roseboro v.

Garrison.528 F.2d 309 (4th Cir. 1975) and Local Rule 7(K). (Dkt. No. 7-9).Petitionerfiled a

response to theMotion to Dismisson May 23, 2016. (Dkt. No. 11).Accordingly,this matteris

now ripe fordisposition. For the reasons which follow,respondent'sMotion to Dismisswill be

granted, and the petition will be dismissed with prejudice, as time-barred.

I. Procedural History

On November15,2007,petitionerpleadedguilty to onecountof receivingstolen

propertywhich hadbeenreducedfrom an original chargeofgrand larceny. Case No.CR07-104.

Following thepreparationofa presentencereport,he receiveda sentenceof five years

incarcerationwith four yearssuspended.In a separatecasestemmingfrom the sameincident,

petitionerwas tried to ajury on a chargeofpossessionofcocaine. Case No.CR07-829. The
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jury found petitionerguilty of the charge andrecommendeda sentenceof six yearsincarceration,

and the courtsentencedpetitionerin accordance with thatrecommendation.

On direct appeal,petitioner'scounsel filed abriefpursuantto Andersv. California.386

U.S. 738 (1967) in the case involving the receiptof stolen property,assigningthe sole error that

the evidence was insufficient to support the conviction. Counsel likewise challenged the

convictionofpossessionof cocaine solely on the basisof the sufficiencyof the evidence. The

appeals wereconsolidated,and the petitions for reviewof bothconvictionswere denied on

September2,2009. Sawver v. Commonwealth. R. No.0393-09-1,0394-09-1(Va. Ct. App.

Sept.2,2009);Resp.Ex.B.1 Aftergrantingpetitioneradelayedappeal,theSupremeCourtof

Virginia refused apetitionfor further review on April8,2013. Sawver v.Commonwealth.R.

No. 122059(Va. Apr. 8,2013); Resp. Ex. C.

On April 7, 2014,petitionerfiled an application for a state writof habeas corpus in the

Supreme CourtofVirginia, arguing that his unspecifiedconstitutionalrights had been violated,

he wasindigentand had no access to a law library, his guilty plea was theresultof ineffective

representationandtrickery, the Commonwealthrefused tohonorthe pleaagreementwhenhe

failed a liedetectortest, and his right to a speedy trial wasviolated.The petitionwasdismissed

on December15,2014. Sawver v. Davis. R. No. 140673 (Va. Dec.15,2014); Resp. Ex. E.

Petitionerthen turned to the federal forum and filed theinstantapplicationfor relief

pursuantto §2254onDecember17,2015.2Becausethepetitionwasmistakenlymailedto the

lTheappellatecourt found that a thirdconvictionfora probationviolation had not been preserved
for review.

2Apleadingsubmittedbyanincarceratedlitigant isdeemedfiledwhentheprisonerdeliversit to
prison officials for mailing. Lewis v. CityofRichmond PoliceDep't.947 F.2d 733 (4th Cir. 1991);



FourthCircuit of Appeals,it was notreceivedbythisCourtuntil December29,2015.

II. The Petition is Untimely

A §2254petitionfor a writofhabeascorpusmustbedismissedif filed laterthanoneyear

after(1) thejudgmentbecomesfinal; (2)anystate-createdimpedimentto filing apetitionis

removed;(3) the United StatesSupremeCourtrecognizestheconstitutionalrightasserted;or (4)

the factualpredicateof the claim could have beendiscoveredwith due diligence. 28 U.S.C. §

2244(d)(l)(A)-(D). In the instant case, theSupremeCourtofVirginia refused petitioner's

petition for review on direct appeal on April 8,2013. Resp. Ex. C. Therefore, the convictions

became final ninety (90) days later, on July6,2013, when the time expired during which

petitionercould have petitioned the United StatesSupremeCourt for a writofcertiorari. See U.S.

Sup. Ct. R. 13(1) (petitions for review are timely filed within 90 daysof the entryofjudgment by

a state courtof last resort); see also Lawrence v. Florida. 549 U.S. 327, 333 (2007). Thus, the

§2254(d)one-yearlimitationsperiodbegan to run on that date.

In calculating the one-year limitations period, the Court must exclude the time during

which properly-filedstate collateral proceedingspursued by petitioner were pending. See 28

U.S.C. § 2244(d)(2); Pace v. DiGuglielmo. 544 U.S. 408 (2005) (determining that the definition

of"properly filed" state collateral proceedings, as required by § 2244(d)(2), is based on the

applicable state law as interpretedby statecourts). Here,after petitioner's convictionsbecame

final on July7,2013, 275 days passed before he filed his petition for a state writofhabeas

corpus on April7,2014.The state petition was dismissed on December15,2014,and an

see also Houston v. Lack. 487 U.S. 266 (1988). Here, petitioner certified that he placed his petition
in the prison mailing system on December 17, 2015. Pet. at form p. 15.



additional367 days elapsed before thisfederalproceedingwas filed on December 17,2015.

Whentheseperiodsof untolledtime arecombinedtheytotal 642days,so the instantpetitionwas

filed 277 days beyond the one-year limit. Accordingly, the petition is untimely pursuant to

§ 2244(d).

III. No Showing of Actual Innocence

Petitioner argues both on the faceof the petitionitself(Dkt. No. 1 at 15) and in his

response to the Motion to Dismiss (Dkt. No. 11) that the untimelinessof this petition should be

excusedbecausehe isactuallyinnocentof thecrimeof receivingstolenproperty.3 InMcOuiggin

v. Perkins. 569 U.S._, 133 S.Ct. 1924 (2013), the Supreme Court held that a convincing claim

of actualinnocencecanovercomethe §2254(d) statuteof limitations.However,aswith an actual

innocenceclaim in the contextofotherproceduraldefaults, theexceptionappliesonly in a

"severely confined category" - that is, cases in which reliable new evidence shows that "it is

more likely than not that'no reasonablejuror' would haveconvicted"the petitionerhad the

evidencebeenavailableat trial. Id., 133 S.Ct. at 1928,quotingSchlupv. Delo. 513 U.S.298,329

(1995). It isreadilyapparentthat petitioner'sargumentin this case fallsshortof thatexacting

standard.

At the pleacolloquyon November15,2007,theprosecutorsummarizedthe evidence

supporting the chargeof receiving stolen property as follows:

[I]f the Commonwealth were to proceed today with trial we would
have thetestimony of LaTonya Johnson. She'sthe owner, on
November30,2006,theownerofa 1997blackHondaAccordvalued
over $200. At that time she was residing at 1015 Nansemond

3As respondent points out, petitioner's actualinnocenceargument does not extend to the
convictionofpossessionofcocaine.



Parkwayhere in the Cityof Suffolk.

Shestartedher car that morning around 5:20. Sherealizedshe left
something in her house. She went in her house and then back out to
wherehercarwould havebeen. It waslessthana minute.Whenshe

got back her car was gone. Shecalledthepolice. The car was later
recoveredthat day, andI'll get to that in amoment. Therewas no
restitutioninvolved. She did not give anybody a spare key. She did
not give anyonepermissionor authority to take the car.And she
certainlydid not give Mr. Sawyer or anybody elsepermissionto take
thatcar.

Our testimonywould have also includedOfficer Maxwell of the
Suffolk Police Department. He was on duty thatmorningaround
5:20 in themorningand he wastravelingin the Cityof Suffolk. He
heard fromdispatchthat call about the black Honda Accord. He saw
the blackHondaand he followed the car through partofthe city. He
activated his emergency equipment and attempted to make a stop,
pursuingthe car to a location here in the Cityof Suffolk. At that
point the car stopped. A person later identified as thedefendantleft
the driver'sseatand ultimately would havebeenapprehended.He
identifiedMr. Sawyer as the only person in the car and the driverof
the car. Based on police dispatch and information hestoppedthat car
about26 minutesafterit was reportedstolen.

We would also have the testimonyofTamishaWhite. She also lives
at 1015NansemondParkway in the 400 building. Shewould testify
that thedefendantwas at her home around 4 a.m. thatmorningon
November30.Wastherewhensheleft herhomearoundfive o'clock.

She also had a cell phone that was there at thebuildingand when the
defendantwasarrestedher cell phone was on him, was in the carwith
him. Hermotherwas also at the home at somepoint that day. She
arrived at home around six or seveno'clock that morning. The
defendantwasnot there.

Thedefendanthad filed an alibi noticeindicatinghe waselsewhere
at the timeofthe crime. He said there was apersonthat sold him the
car and then he droveoff and then was stopped byOfficer Maxwell.
His alibi notice information we havewould have thatoccurring
within the time thatthecarwasstolen.

Resp. Ex. D. T. 14-16.

In supportofhis current claimofactual innocence, petitioner has filed two statements;

5



both are notarized but neither is sworn or signed under penaltyofperjury. In one, dated 7-31-15,

LashaunMartin stated:

On or aboutNovember30, 2006 during the early morning hours
while I wasbabysittingfor a friend I received a knock on the door.
I answeredit and it was Javon Sawyer. He said hewantedto use my
car for a few hours. Iinformed him that my carwasn't in good
running condition. We talked for a while and he said he was leaving.
I walked with him a little ways but I had to keep my eye on the house
wherethe kids were. While we werewalking a dark skinnedguy
pulled up beside us in a black car. I had never seen him before but
Javon and him spoke asif they knew each other. Javon asked him
where did he get the car from and he said it was hisgirlfriend'scar.
He askedJavonif hewantedto useit for a little while. Javonasked

him how muchwould it costfor him to usethe carandhe said$10

per hour. Javonsaid he had $40. The guy gave Javon the car with
the keys. Ispokewith Javon'slawyer, Mr. GreggMatthews,andtold
him the samething that I'm writing now. Mr. Sawyerdid not steal
thatcar.

Pet,Dkt. No. 1 at ECF35.

On August3, 2015,LaguanaWhite stated:

I introducedJavonSawyer to a friendofmine who I met on apublic
chat line. The guy wassomeoneI met a few weeksbefore
introducinghim to Javon. This guy went by the nameof"Baltimore
Black." He latertoldme his name wasFrederickGray. Ididn'tknow
if that was actually his name or not. He told me hewas from
Baltimore, Maryland. However, a few days after theintroduction
Javoncalledme fromjail and asked meif I knewBaltimoreBlack's
real namebecausehe renteda car from him that wasstolen. I told

him I didn't knowBaltimoreBlack [sic] real name and at that time I
didn't. I told JavonI hadn'theard anything fromBaltimoreBlack
and I suspected that he was back in Marylandbecause he was only in
Virginia for a short time visiting family. I told Javon Iwould help
him if I couldwheneverI heardfrom BaltimoreBlack again. Javon
gave me thenumberto an attorney by the nameofGregoryMatthews
and told me to call himif I got any helpful information. Shortly after
I got a call from Baltimore Black and he told me his real name was
Frederick Gray. He admitted to renting Javon a car after he had
stolen it. I got in touch with Mr. Matthews and told him everything
I knew. I also told him that Iwould be willing to testify aboutwhat



I knew onbehalfofJavon Sawyer. After I spoke with Mr.Matthews
hepromisedhe would schedule a meeting so hecouldget a written
statement. Mr. Matthewsnever contactedme after that. I tried

calling Mr. Matthewscontinuouslywithout any success. Henever
returnedany of my calls. I was gettingcalls from the prosecution
attorney'soffice and I felt like they were trying todiscourageme
from testifying for Javon Sawyer. I left Mr.Matthews another
messagelettinghim knowabout thismatterandonceagainhenever
got backwith me. I informedJavonof this situationand I let him
knowthat I would be willing to help himif he neededme.

Pet,Dkt. No. 1 at ECF 36.

The foregoingdocumentsdo not satisfy the Schlupcriteriafor a successfulgatewayclaim

ofactualinnocencefor several reasons. First, the informationprovided was not"newly

discovered"whenthestatementswere written in 2015. At the pleahearingin 2007, it was noted

that petitionerhad filed an alibi noticeindicatinghe waselsewhereat the timeof the crimeand

that someonehad sold him the car in which he was stopped by OfficerMaxwell. Tr. 11/15/07 at

16. While thestatementswritten in 2015 may have attempted to flesh out the detailsof that

scenario, the essential premise that petitioner had purchased the stolen vehicle from a third party

before he was stopped in the car by the police thus was known at the time he entered his plea.

Nonetheless, at the plea colloquy petitioner stated that he had discussed any possible defenses

with his lawyer, that he had discussed the plea with counsel and decidedofhis own accord to

enter a guilty plea, that he was doing so freely and voluntarily, and most importantly, that he was

pleadingguilty to receiving stolen propertybecausehe was guiltyof that crime. Tr. 11/15/07at 7

-8.

Second,the statementsprovidedin 2015 are not reliable. Asnoted,they areneither

sworn nor signed under penaltyofperjury. In addition,Ms. White's assertion that Baltimore

Black told her that he had stolen the car and then rented it topetitioneramountsto nothingmore
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than inadmissible hearsay. And lastly, the information provided in the two statements would not

have changed the outcomeif presented at a trial. Petitioner was arrested driving the stolen

vehiclewithin halfanhourof its theft, in the vicinity where it was taken.Further,in the unlikely

event that ajury would have believed that he obtained the vehicle from a third party in the

interim, noreasonablejuror would have concluded that he did not realize the car had been stolen,

since no one would"loan" a legally-obtained car to a strangerwithout providinganycontact

informationto ensurethe returnof the vehicle.

In sum, theevidencesuppliedby petitionerin supportof his actualinnocenceclaim is

insufficient to meet the requirementsof McOuiggin. 133S.Ctat 1928; see U.S. v. Mikalaiunas.

186F.3d490,494(4th Cir. 1999), cert, denied. 529 U.S. 1010(2000)(actualinnocence

exception is satisfied only by a showingofactual factual innocence; a showing thatpetitioneris

legally but not factuallyinnocentdoes not suffice). Accordingly, it isinsufficientto overcomethe

§2254(d) statuteof limitations,and this petition is subject todismissalastime-barred.

IV. No Statutory Tolling

A claim ofnewly-discoveredevidencecan also toll thelimitationsperiodpursuantto

§ 2244(d)(1)(D). Here,petitionerdoes not argue that what hecharacterizesasnewly-discovered

evidencein the formof the two 2015 statements should trigger thisprovision,and evenif he had

the argumentwould havebeenfutile. It is recognizedthat under§ 2244(d)(1)(D),a claim of

newly-discoveredevidencemustbe filed within one year from"the date onwhich the factual

predicateof the claim or claims presented could have been discovered through the exerciseof

duediligence."Section2244(d)(1)(D)directs that the one-year periodduringwhich a habeas

petitioner may apply forreliefbased on newly-discovered evidencecommenceson "the date on

8



which the factual predicateof the claim or claims presented could have been discovered through

the exerciseofdue diligence." Additionally, by its terms, § 2244(d)(1)(D) is triggered not when

a petitioneractually learnsofsome pertinent informationfrom newly-discoveredevidence;

rather,it commenceswhenhe "could have ... discovered"it. Here,sincethealibi notice

petitioner filed prior to the 2007 plea colloquy set out the essential factual elementsof what he

now refers to asnewly-discoveredevidence, at thisjuncturepetitionerwould beprecludedfrom

resorting to §2244(d)(1)(D)to reset the limitations clock.

V. No Equitable Tolling

In his responseto therespondent'sMotion to Dismiss,petitionerargues that he received

ineffectiveassistanceof counsel in connection with the entryofhis guilty plea. (Dkt. No. 11)

While petitionerdoes not use the term, his argument might be liberallyconstruedin deferenceto

his pro se status as seeking equitable tollingof the limitations period. The United States

Supreme Court has established that equitable tolling is applicable to the § 2244(d)(2) limitations

period. See Holland v. Florida. 560 U.S. 631 (2010) ("Now, like all 11 CourtsofAppealsthat

haveconsideredthe question, we hold that § 2244 (d) is subject toequitabletolling in

appropriatecases.").To qualify for equitable tolling, apetitionermustdemonstrateboth (1) that

he had beenpursuinghis rights diligently, and (2) that someextraordinarycircumstancestood in

his way andpreventedtimely filing. Id. at 649, citing Pace v.DiGuglielmo.544 U.S.408,418

(2005). Apetitionerassertingequitabletolling "'bearsa strong burden to show specificfacts'"

thatdemonstratefulfillment of bothelementsof the test. Yang v.Archuleta.525 F.3d 925, 928

(10th Cir. 2008)(quotingBrown v. Barrow. 512 F.3d12304,1307(11thCir. 2008)). The

petitioner generally is obliged to specify the steps he took in diligently pursuing his federal claim.



Spencerv. Sutton.239F.3d626,630(4th Cir. 2001); Miller v. Marr. 141 F.3d976,978 (10th

Cir. 1998). In addition, the petitioner must "demonstratea causal relationship between the

extraordinarycircumstanceon whichtheclaim for equitabletolling rests and thelatenessof his

filing, ademonstrationthat cannotbe made if thepetitioner,actingwithreasonablediligence,

could have filed on time notwithstandingthecircumstances."Valverde v. Stinson. 224 F.3d 129,

134 (2d Cir. 2000); see also. Rouse v. Lee. 339 F.3d 238, 246(4thCir. 2003). Here,petitioner's

allegationsof error in connection with the entryofhis guilty plea satisfy noneof these criteria,

and because he fails to demonstrate any meritorious grounds for such relief, he is not entitled to

equitabletolling of the limitationsperiod.

VI. Conclusion

For theforegoingreasons,respondent'sMotion to Dismisswill be granted,and the

petitionwill be dismissed,with prejudice,astime-barred. An appropriateOrderandjudgement

shall issue.

Enteredthis '^ dayof FSinfaa^^ 2017.

Alexandria,Virginia
hi

Liam O'Gra ._.
United SlatesDistrict Judge
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