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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

TECHNOLOGY AND SUPPLY )
MANAGEMENT, LLC, )
)
Raintiff, )
)
V. ) Civil Action No. 1:16-cv-303(AJT/MSN)
)
JOHNSON CONTROLS BUILDING )
AUTOMATION SYSTEMS, LLC,etal, )
)
Defendants. )

)

MEMORANDUM OF DECISION AND ORDER

This government procurement, diversitysearises out of a subcontract (the
“Subcontract”) between PlaifffCounterclaim Defendant@chnology and Supply Management,
LLC (“TaSM”) and Defendant/Counterclaant Johnson Controls Building Automation
Systems, LLC (*JCBAS”). Under the Subcatt, JCBAS was to provide the materials
necessary to assemble onsite at Camp Buehringakenergy efficient s#ters that TaSM was
obligated to deliver under its prime contract while Army. TaSM terminated the Subcontract
for default on December 3, 2014 and filed this action on March 18, 2016 against JCBAS and its
affiliates, Johnson Controls Federal Systems, (fJCFS”) and Johnson Controls, Inc. (“*JCI”)
(collectively, “Johnson” or “Defedants”). TaSM’s claims against Defendants are (1) breach of
the Subcontract against JCBAS (@bl), (2) breach of warrantggainst JCBAS (Count 11), (3)

tortious interference with busss expectancy against JCBASFS, and JCI (Count Ill), and
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(4) fraud against JCBAS, JCFS, and JCI (Count JCBAS asserts a Counterclaim against
TaSM for (1) breach of the Subcontract (Coljnand (2) breach of the implied covenant of
good faith and fair dealing (Count IlI). The casass tried without a jury on January 10-12 and
17-18, 2017, with closing arguments on February 1, 2017.
Based on the Court’'s assessment of the evideresented, the Court finds (1) in favor of
JCBAS on Counts | and Il of the Complaint; g8dlin favor of JCBAS, JCFS, and JCI on
Counts Il and V of the ComplaintAs to the Counterclaim, the Court finds (1) in favor of
JCBAS on Count | of the Counterclaim for breachhaf Subcontract and awards damages in the
amount of $6,599,223; and (2) in favor of Ta8MCount Il of the Couetclaim for breach of
the implied covenant of good faith and fair degli Based on these findings, the Court will enter
judgment in favor of JCBAS and against TaSM in the amount of $6,599,223. In support of this
verdict, the Court issues the following findingfsfact and conclusins of law pursuant to
Federal Rule of Civil Procedure 52(a).
FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. Findings of Fact
Based on all the evidence presented at trial, including the Court’s assessment of the
credibility of witnesses and the weight todieen each piece of evidence, the Court finds as
follows:
1. TaSMis a Virginia limited liability comgny owned by Joseph Lopez, Stephen Loftus,
William Jonas, and Marina Burgstahler, who also serves as TaSM’s Chief Operating Officer.

None of TaSM’s members are citizesfDelaware, Maryland, or Wisconsin.

1 On January 4, 2017, the Court dismissed on summary judgment TaSM’s Count IV against Defendants JCFS an
JCI for tortious interferenceith contract [Doc. No. 136].
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2. JCBAS is a Delaware limited liability companyCBAS’ sole member is JCFS, a Delaware
corporation with its principal place of busgsein Gaithersburg, Maryland. Both JCBAS and
JCFS are wholly owned subsidiaries of JQlVigconsin corporation ith its principal place
of business in Milwaukee, Wisconsin.

3. On or about October 12, 2012, the U.S. Deapartt of the Army (the “Army”) issued
Request for Proposals No. W1KR-12-R-0070 (the “RFP”), se@kg goods and services in
support of the Army’s Kuwait Energy Efficiency Project (“KEEP”). The objective of the
RFP was to procure energy-eféat, rigid-walled, relocatablshelters for Camp Buehring,
Kuwait (“KEEP shelters”).

4. The RFP was issued as a small business “sa¢440 be awarded only to a company that
qualified as a small busineseder federal regulations.

5. Johnson had worked with two other companiesplutions and Premium Steel, to develop a
modular energy efficient strucei(*MEES”) that could be usedaly the United States Military
in projects like KEEP; and t&r the release dhe RFP, JCBAS proposed to TaSM that
TaSM submit a bid as the prime contractor, WI@BAS as its subconttor. TaSM agreed
to this proposal; and TaSM submitted a respomske RFP that included a technical volume
drafted by JCBAS with some revisions by TaSM.

6. On or about September 27, 2013, the Armgateld TaSM as the prime contractor and
awarded TaSM Contract N&/15QKN-D-0113 (the “Prime Cordct”), a Firm-Fixed-Price
Indefinite-Delivery/Indefinite-Quantity Agreement with a minimum guaranteed value of $10

million, a total ceiling value of $29,429,01hdha two-year period of performarntce.

2 The Army initially selected TaSM dke prime contractor and awarded firame contract for KEEP around March
15, 2013, following which multiple other competing companies protested the award, causing the Army to cancel
TaSM's award, amend the solicitation, and receive revisqubpads from each of theiginal bidders. TaSM
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7. The Prime Contract provided that the Armguid procure one- and two-story KEEP shelters
and related services through delivery orderth&extent of the Army’s need during the
period of performance. The Army placedliery Order 0001 under the Prime Contract
when it issued the Prime Contract.

8. Under Delivery Order 0001, TaSM was obligatedieliver to the Army at Camp Buehring,
Kuwait, 72 two-story, fully assembled KEERelters for a total cost of $14,880,593.52. Six
of the two-story KEEP sheltevgere to be “ganged” togethr make a single building (a
“KEEP building”); and Delivery Order 0001 theredoconsisted of twelve KEEP buildings.

9. On February 17, 2014, after the Army authed TaSM to resume work under the Prime
Contract® the Army and TaSM entered into Bi€ication 01 to Delivery Order 0001, which
established a delivery andogrress-payment schedule. Under this schedule, TaSM’s
assembly and the Army’s acceptance of the KEEP buildings in Kuwait was to be completed
on a rolling basis starting on September 4, 2014, with the fw&EBEP buildings assembled
and accepted by October 27, 2014 and all twelz&R buildings assembled and accepted by
December 15, 2014.

10. The Army’s progress payments to TaSM unithe Prime Contract were based on TaSM'’s
satisfying certain milestones. Based on ¢haslestones, the Army’s first payment of
$561,825 (3.78% of Delivery Order 0001) wakestuled to occur upon ATEC inspection
and certification on May 26, 2014. The next payment of $948,366 (6.37% of Delivery Order
0001) was scheduled to occur upon arrival ofrtiagerial for the first six two-story KEEP

shelters to the port in Norfkl Virginia, on June 2, 2014. Thereafter, payments of roughly

submitted a revised proposal on June 13, 2013 (with a detasbnical volume again drafted by JCBAS with some
revisions by TaSM).

% The Army received another protest on October 16, 20d3matructed TaSM to stagork on the Prime Contract
and Delivery Order 0001. The Army authorized TaSM to resume work around January 13, 2014.
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11.

7.5% of Delivery Order 0001 weseheduled to occur as certamaterials for the two-story
KEEP shelters arrived at the Noli port, with the last of thesmaterials scheduled to arrive
at the port by August 18, 2014, at which time the Army was scheduled to have paid TaSM
approximately 77% of Delivery Order 00G#, approximately $11,500,000. The Army was

then scheduled to pay TaSM approxieta $280,000 (1.89% of Delivery Order 0001) upon

completion and acceptance of each KEEP building in Kuwait. Thus, the payment scheduled

contemplated that TaSM would receive fulypeent of the Prime Contract Delivery Order
0001 price, $14,880,593.52, by December 15, 2014, the date by which the Army was
scheduled to accept the last KEEP building.

The Subcontract

On February 11, 2014, TaSM and JCBAS enténéo a Firm-Fixed-Price Indefinite-
Delivery/Indefinite-Quantity Subcontragigreement, Subcontract No. W15KQN-13-
JCBAS-1013 (the “Subcontract”), with anedfive date of February 7, 2014, under which
JCBAS was to perform certain work requiredtbg Prime Contract. Briefly summarized,
JCBAS was responsible for manufacturing tihe-story KEEP shelters, packing their
components into shipping containers, tenugdelivery of the containers to TaSM at
JCBAS' facility in Dublin, Virgnia, and training TaSM personnel in Virginia and Kuwait on
assembling the two-story KEEP shelters. TaB884 responsible for giping the containers
from Dublin, Virginia, to Camp Buehring, Kuwait, and assembling the two-story KEEP
shelters onsite at Camp Buehring. TaSMhasprime contractor, was also the point of

contact with the Army for KEEP.



12.As with the Prime Contract, ti&ubcontract itself did not dict that any specific goods or
services be provided. Rather, TaSM was meglio issue delivery orders to JCBAS for
specific work.

13. Reflecting the scope of Prime Contract Dety Order 0001, TaSM issued Subcontract
Delivery Order 1 (*"DO1") for 72 two-story KEE®helters, with a firm-fixed price of
$174,000 each, for a total DO1 price of $12,528,08hough DO1 had an effective date of
March 28, 2014, JCBAS did not execute DO1 until April 30, 2014, and TaSM did not
execute DOL1 until May 23, 2014, approximatelyethweeks later. However, JCBAS and
TaSM began performing under the Subcontaact DO1 before their respective executions
of DOL1.

14.DO1 included a Statement of Work (the “SQWvhich incorporated the June 5, 2013 KEEP
Performance Work Statement (the “PWS”) aldo incorporated the June 12, 2013 Technical
Proposal submitted to the Army (the “TechniPabposal”) as well as the responses to the
Army’s Evaluation Notices that followed. These documents included more detailed
Subcontract requirements. For example SV provided that JCBAS would provide in its
shipment the tools required to assemble tledtats (although as TaSM recognized in April
2014, “material handling equipment” was TaSM’s responsibility). Tiéd@hnical Proposal
provided that a two-story KEEShelter could be assembledtimee days by a four-person
installation team consisting of three low-lewerkers and one more experienced worker;
and that TaSM would have at least three esthinstallation teamsn@ potentially up to 10
teams under an expedited schedule), two sigms/onsite to unload the equipment, stage

the assembly site, and manageitistallation teams, and a “sitedd” to oversee the project.



15.

16.

17.

18.

DO1 incorporated a payment schedule baseditastones that corresponded to that in the
Prime Contract. Thus, when the Army paickeatain percentage of Prime Contract Delivery
Order 0001’s value for a particular milestoneSWawas to pay JCBAS the same percentage
of Subcontract DO1’s value. Under the Subcontract, JCBAS was to invoice TaSM based on
the dates set for those milestonég.( ATEC inspection; delivery of shelter materials to the
port in Norfolk, Virginia; and post-assembly-and-inspection acceptance by the Army in
Kuwait). TaSM’s payments to JCBAS under Suiiicact were to be made five to seven
business days after the Army paid TaSM under the Prime Contract.

Relevant portions of theubcontract are listed in Appdix A to this Memorandum of
Decision and Order and includater alia, provisions on “Warranty,”
“Inspection/Acceptance,” “Acceptancdteria,” “Packaging,” “Termination,”

“Documentation and Manualsghd “Training support.”

Neopor / Styropor*

Neopor is the brand name for the insulatingterial, expanded polystyrene (“EPS”),
manufactured by BASF. Styropisra generic EPS thatsamilar to Neopor. The Prime
Contract does not specificaltgquire that Neopor be used et of Styropor. However, the
Technical Proposal, ingporated into the Subcontrabrough DO1’'s SOW, specifically
identifies Neopor as the material to be used ialfviloor and roof . . panels” of the shelter.
Initially, in mid-2013 when JCBAS drafted thedhnical Proposal and ipsicing proposal to
TaSM, JCBAS intended to use Neopor in allplaeels of the KEEP shelters and priced its

services to TaSM based on this assumptidithis time, the price proposal of Premium

* Also pending is TaSM’s Motion to Expand the TriadRrd [Doc. No. 182] with respect to certain notes from a
March 28, 2014 design review meeting between TaSM and JCBAS that may have included discussibe aseut
of Styropor. The Court hereby grants this motion argddoasidered the supplemental evidence TaSM submitted.
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Steel, the subcontractor which m#iactured the panels fo€CBAS, was also based on the
use of Neopor in all the panels.

19. Around late 2013 or early 2014, JCBAS learned, thaé to a possible supply shortage, the
amount of Neopor necessary fooduction of the panels uadthe Subcontract and DO1
might not be available; and JCBAS instructedrum Steel to calculate its final pricing for
the panels based on the use of Styropdhout amending its proposal to TaSM.

20.0n February 14, 2014, JCBAS requested that Tagptove the use of Styropor instead of
Neopor in the panels, citing theck of material availabilityand potential production delays
by using Neopor. TaSM, in turn, made thabstitution request to the Army on March 4,
2014, but withdrew it on March 12 after TaSihctuded that Neopor performed better than
Styropor and that the necessguoantities of Neopor were available. However, by March 31,
2014, TaSM recognized that there was a sugpdytage of Neopor that would likely delay
production of the panels andyreested that the Army delélye ATEC inspection for that
reason.

21. Notwithstanding the lack of any approvédsuse Styropor instead of Neopor, JCBAS
decided around mid-March 2014use Neopor only in the exteripanels and Styropor in
the interior wall panels. Ifate March, JCBAS paid Préam Steel the additional $31,050
that it cost to use Neopor instead of Styropalinhe exterior wall, floor, and roof panels
(but not the interior panels).

22.By July 2014, at the latest, TaSM had learned 8tyropor had been used to manufacture the
interior wall panels; and M and JCBAS renewed theimueest to the Army to use
Styropor (this time only in the interior paneld)he Army accepted this substitution on July

28, 2014, without requiring any form of coensation or consideration in return.



First Cure Notice

23.The working relationship between TaSM a@BAS quickly hit rough waters. On April 30,
2014, the same day that JCBAS signed DO1 and approximately three weeks before TaSM
signed DO1, TaSM issued the first cure noticdGBAS (the “First Cure Notice”). The First
Cure Notice stated that JCBAS had not tyn@lovided requested data and had missed
meetings with TaSM and the Army. Evémough it had not yetgned DO1, which was
required to secure work under the Subcontiea§M advised JCBAS that it would terminate
JCBAS for default if JCBAS did not remg the conditions within seven days.

24.0n May 5, 2014, JCBAS responded to the Fingte Notice. In its response, JCBAS
informed TaSM that it would assign an aduii@l person to the project, Charlie Carter, to
ensure adequate attendanceaetings and timely communications. TaSM found JCBAS’
response acceptable; and on May 19, 2014, Te&Meled the First Cure Notice.

ATEC Building Inspection

25.As part of the SOW, JCBAS was requiregtoduce and assemble in Dublin, Virginia, for
inspection by the Army Test and EvalwatiCommand (“ATEC”), three “ganged together”
two-story KEEP shelters.€., half of one of the six-siter KEEP buildings) (the “ATEC
building”). After the Army’sinitial inspection, JCBAS was tmake all corrections required
to receive ATEC certificationThe ATEC building was to remain in Dublin, Virginia, for
training purposes after certifican, eventually to be disassembled and sent to Kuwait for
reassembly as one half of the twelfth and final KEEP building under DO1.

26.The ATEC inspection was initially schedulizat May 15, 2014. Due to JCBAS'’ inability to
secure certain materials to manufacture the shelters, that inspection was first delayed until

May 22, 2014, and then postponed again to 3y2014. In the three weeks leading up to



the June 3, 2014 inspection, JCBAS®Iats subcontractor Premium Sfeassembled the
ATEC building at JCBAS’ facity in Dublin, Virginia.

27.Several TaSM personnel were onsite in Dubliimginia, during the asembly of the ATEC
building, including Donnie Munro, who was pegs for the entire three-week assembly
process, and Eddie Perez who was present dpartgpns of the assembly. As part of the
assembly, panel skins werkaehed to the panels comtaig both Neopor, which presented
as a gray color, and Styropor, which preserte a white color. TaSM personnel present
observed panels with both Neopor and Styrdgdore the skins were attached.

28. Although the ATEC building was not complgtessembled, the Army inspected the
building on June 3, 2014 and then sent TaB8Npreliminary findings, which contained a
number of issues that needed to be sstdr@. TaSM forwarded those issues to JCBAS on
June 16, 2014; and on June 17, 2014, JCBAS responded to TaSM with a plan to address the
Army’s concerns.

29.0n October 1, 2014, the Army sent TaSM tmalfiIATEC inspection report, dated September
25, 2014, which concluded that the shelters mhdseinspection, althgun the report noted
that “this Safety Confirmation is based on tksaation that Soldiers Wihot setup, maintain,
or teardown the KEEP MEES.” Def. Ex. 15TaSM sent JCBAS this report on October 29,
2014.

Performance Following the ATEC Inspection

30.0n June 25, 2014 (rather than June 2, 201gr@scted under the PramContract), JCBAS

delivered to TaSM in Dublin, Virginia, tHest containers of tw-story KEEP shelter

® Premium Steel had been involved in the MEES design, held patents on certain aspects of thelsheltgyyte
and manufactured the panels that made up the roof, floor, and wall panels of the tEgBrghelters.
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materials, which TaSM then shipped to Kitzy way of the port in Norfolk, Virgini&.

31.The containers that JCBAS delivered to Tafelshipment deviated from the packaging
requirements outlined in the Subcontract and otherwise presented problems for TaSM.
Specifically, because of delays in the supplyséins” for the shelter panels, JCBAS did not
package a single two-story KEEP shelter imto containers. The early shipments also
contained packing lists thatddnot plainly describe the caattts of the containers. The
materials in JCBAS’ early shipments alsorevaot palletized, or were insufficiently
palletized, and were not sufficiently secufedthe sea voyage to Kuwait, which caused
damage to some components. As a resaliM had to spend more time in Kuwait than
would have otherwise been required for unloading, identifying, and sorting the materials that
arrived in the containers. For example, s@ugport beams had to be unloaded by hand, and
TaSM employees had to reconcile multiple packing lists to determine the type and quantity
of components in each shipment. JCBAS and TaSM eventually developed a matching
system that helped streamline the identificatiod tracking of contaer contents in later
shipments; and JCBAS corredtthe palletizing issues.

32.0n July 16, 2014, TaSM issued to JCBAS #awoof costs and damages and, the following
day, a second cure notice (the “Second CurécH9. Both documents outlined how TaSM
considered JCBAS out of compliance with the Subcontract, including JCBAS’ use of
Styropor in the interior wallgjelays and deviation from tlshipment schedule; not shipping
KEEP building three in a singlshipment; not providing déleed shipping documents; not

providing all of the tools necessary to assentidetwo-story KEEP shelters; not allowing a

® Certain subcontractors and second-tier subcontractors played significant roles for both TaSM anchIB8AS i
packaging and shipping process. JCBAS' subcontractor, The Burnell Group, was invalvpdakaging the two-
story KEEP shelter materials into the shipping containgtst Bachmeier (“Zust”) served as TaSM'’s shipping
subcontractor. Zust engaged trucking company IMS Trah&ppick up the containers from JCBAS' facility in
Dublin, Virginia, and transport them to the port in Norfolk, Virginia, to be loaded on a ship for Kuwait.
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TaSM quality control representative onsite)@BAS’ facility; and not completing the ATEC
building for inspection. The Second CiNetice demanded that JCBAS remedy the
deficiencies within seven dayallow TaSM to place a gqugl assurance employee at the
Virginia facility, and compensafEaSM for the costs incurrexb a result of the asserted
contractual breaches.

33.Around July 24, 2014, the parties met in-pergodiscuss a resolution of the issues
identified in the Second Cure Notice. Theypsequently disputed whether an oral agreement
was reached at that meeting for the purpose of lifting the Second Cure Notice; but on July 25,
2014, TaSM, through its general counsel, erdalleBAS a proposed wrh agreement with
terms and conditions for lifting the Second CNi@tice. That proposed written agreement
statesjnter alia:

3. Johnson shall provide all tools requiredtfee assembly of the buildings. Johnson
shall provide sufficient tool [sic] for the inskation teams to erect the buildings. . . .

7. Costs incurred by TaSM due to the delafy3ohnson shall be borne by Johnson. This
includes:
a. Costs due to only shipping 5 days peetinstead of the agreed upon 6 days per
week. This cost is $51,140.00.
b. Costs due to TaSM having to cancepstents after the shipment had been
scheduled and received extremely late@notice that the shipments weren’t ready.
This cost is $5,000.00.
c. Costs of having to provide tools if #3not agreed to. This cost is $56,918.68.
d. Costs of having to replace the interionpla made with Styropor if the government
will not accept the Styropor panels.thie government requires compensation in
exchange for accepting the Styropor panels, Johnson will be required to reimburse the
costs thereof.

Pl. Ex. 184.

34.JCBAS did not respond specifically this proposed agreemdntt did dispute that JCBAS
had breached the Subcontract as claimedarS#écond Cure Notice. In turn, on August 1,
2014, TaSM notified JCBAS that the cure petad expired; that because JCBAS failed to

comply with the requirements of the Second Quio#ice, it would not bédifted; and that the
12



Subcontract was subject to terminatiomay time. On August 8, 2014, JCBAS again
disputed that it had bached the Subcontract.

35. Although TaSM never officially lifted the Seco@lire Notice, the parties continued to work
together to deliver and assemble the shelters. For approximately three weeks in late August
and early September 2014, JCBAS and Pren@teel representatives went to Camp
Buehring, Kuwait, to train TaSM and its laborde on how to assemble the KEEP buildings.
In addition to three TaSM employees (Eddiee2eDonnie Munro, an@arlos Viera), about
a dozen technically uksled Kuwaiti nationals hired by TaSM (known as “TCNs”) also
received training. By the time the trainingsn@mpleted, approximately 75% of the first
KEEP building (consisting of six two-stoKEEP shelters) had been completed.

36.By early September 2014, JCBAS had deliveretidaSM 92 containers iih substantially all
of the required materials for 36 two-story KEBelters as well as some additional materials
for the final 36 shelters.

37.Following the training, disputesntinued between TaSMa JCBAS concerning the length,
quality, and thoroughness of traigi, including specifically the adjuacy of the training with
respect to the installatioof certain aspects of the roofs, dgalectrical equipment, and fire
alarm systems.

38.During its assembly of therit 36 two-story KEEP shelters, TaSM experienced assembly
difficulties in the following respects:

a. Unloading, sorting, and tracking theaterials from the containers.
b. Assembling the two-story KEEP shelterdtwiinskilled laborersvith minimal hand

tools; and the lack of albbls required to assemble the shelters in the shipments.
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c. Properly connecting the panels to the suppedams (referred to as trusses or I-beams),
which TaSM contended were cut to incorriectgths, but which@BAS contended were
actually cut to corredengths, given that the sheltevere designed with certain spaces
between panels, as reflected in updated drawings JCBAS provided to TaSM in September
2014.

d. Sealing the exterior seams between certainlpawhich were to be covered with a metal
bracket and then covered with VentureClad tapel the interior seams, which were to be
covered with adhesive t-astragals. Evenyalue to the heat in Kuwait, some of these
metal brackets covering the exterior sedskled, pulling away from the shelter and
unpeeling the tape used to st seam. Similarly, some of the t-astragals used to seal
the interior seams in the shelters were adversely affected by the Kuwaiti environment and
would not attach to the inten side of the panels. TaStund inadequate the JCBAS-
provided procedures and/or produttidix these sealing issues.

e. Addressing the effects of oxidized floor panels, which had severe discoloration but no
structural issues.

f. Installing the electrical equipment becaa$eamong other issues, wire lengths.

39.0n September 10, 2014, following JCBAS and RuemSteel’s training trip, TaSM sent

JCBAS a stop work order that directed JCBiASease work on the project, citing various

alleged performance deficiencies and techrpecablems with the shelters (the “Stop Work

Order”). The Stop Work Order also inform@@BAS that it would not receive any payments

while work was stopped. Questioning why Ta8Ml failed to raise these issues sooner,

JCBAS disputed TaSM'’s ability to issue swhorder and to ithhold payment on that
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basis. JCBAS also provided responses to each of the technical def€iensed in the Stop
Work Order.

40. In an effort to resolve the issues raigethe Stop Work Order, the parties exchanged
correspondence and, with Premi&teel representatives, paipiated in conference calls.
But these efforts did not resehall of the issues. In tetters sent September 24, 2014,
TaSM gave JCBAS until September 30, 2014 tovjgle certain written assurances, without
which TaSM would terminate the Subcontract.

41.0n October 7, 2014, following another respoiteen JCBAS, TaSM informed JCBAS that
the Stop Work Order remained in place.

42.0n October 15, 2014, TaSM sent JCBAS a lgitewvisionally lifting the Stop Work Order
on two conditions: (1) that JCBAS correct, fox,replace all problems under the Subcontract
within forty-five days of October 16, 2014; a(®) that JCBAS ensure that a representative
of its subcontractor Premium Steel be onsitEumvait at all times until the two-story KEEP
shelters were fully completed and accepted by the Army.

43.0n October 16, 2014, JCBAS committed to corregtiixing, or replacig the problems with
the two-story KEEP shelters the satisfaction of TaSM and themy within forty-five days.

It also advised TaSM that representatifresn JCBAS and Premium Steel would be
“available for immediate returio the [Kuwait]” to ensur¢hese fixes, although Premium
Steel would not be “availabfer continuous representation Kuwait in support of this
project.” Pl. Ex. 251. In addition to JCEBAformal response, on October 16, 2014, JCBAS’
Charlie Carter emailed TaSM to explain thaain Lozano, JCBAS'’ fire alarm system expert,

was available to return to Kuwait immatgly, and that Premium Steel’s Danny Feazell
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would return as soon as his prior travel amatk schedule allowedHe also advised TaSM
that he would travel back to Kuait the first week of November.

44. Following JCBAS'’ response, TaSM reassessend twoproceed in order to complete the
shelters. Rather than working with JCBASTaSM had outlined in its October 15, 2014
letter to JCBAS provisionly lifting the Stop Work Orde TaSM, through its Chief
Operating Officer, Marina Burgstahler, infogghthe Army in an October 19, 2014 email that
TaSM planned to instruct JCBAS to shipthk remaining materialunder the Subcontract
and DO1, but thereafter TaSM would fix asmssemble the shelters in Kuwait without
JCBAS' assistance.

45. Following through on this action plan, on Gloer 20, 2014, TaSM sent JCBAS another letter
(dated October 17, 2014) that ¢fjicially lifted the Stop WorkOrder; (2) directed JCBAS
to “package and prepare for shipment all ofrtiegerials for all of the structures remaining
on the subcontract” and replacement partsinférmed JCBAS that “[i]f TaSM requires
JCBAS's assistance in Kuwait, TaSM shall oICBAS in writing two (2) weeks prior to
JCBAS being required in Kuwait”; and (4) dited JCBAS to “provide the information,
regarding the units ready toighno later than 4:00 PM Weesday, October 22, 2014.” PI.
Ex. 255.

46.JCBAS responded by letter on the same @apber 20, 2014, agreeing to deliver the
remaining items. Separately on October 20, 2CHarlie Carter, ostensibly not realizing
that TaSM had changed course, emailed TagMthe Army regarding the upcoming arrival
dates to Kuwait for Juan Lozano (Octobe), 28d him and Danny Feazell (November 4).
The next day, October 21, 2014, Marina Butghker advised Cartéhat no JCBAS or

Premium Steel employee except Juan Lozanocantsorized to be onsite in Kuwait. She
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reiterated that TaSM would notify JCBASdwveeks in advance if TaSM required anyone
else from JCBAS onsite in Kuwait and that TaSMl resolve all issues associated with the
structure from this point forward.” Def. Ex. 193.

47.0n October 27, 2014, TaSM directed JCBAS to hallveemaining materials to be delivered
under the Subcontract and DOL1 ready for pickupublin, Virginia, no later than November
21, 2014. JCBAS confirmed it would do so.

48.JCBAS proceeded as TaSM requested;m@nNovember 25, 2014, TaSM had picked up 51
more containers from JCBAS’ Dublin, Virginitacility after liftingthe Stop Work Order,
bringing the total number of containers tA@BAS delivered to TaSM under the Subcontract
and DO1 to 143. These 51 containers inclualechaterials that JCBAS was to provide
under the Subcontract and DOXontrary to TaSM’s claimlCBAS did not fail to tender
deliver of these containers by thgreed-upon date dfovember 21, 201%.

49.0n December 1, 2014, the final containers WEBAS materials left #nport in Norfolk on a
ship bound for Kuwait.Id.

50.The next day, December 2, 2014, with the lagheftwo-story KEEP sltiers on their way to

Kuwait by sea, TaSM informed the Army that TaSM intended to terminate JCBAS and use

" While the parties originally anticipated that all materials under the SubcontradCdndiould be shipped in 144
containers, the materials ultimately required only 143 containers, as confirmed in a Novemb#&4 Enai0from

The Burnell GroupseePl. Ex. 297 (“143 containers were neededhip KEEP DO-1.")and a December 4, 2014
email from TaSM’s Chief Financial OfficeseeDef. Ex. 246 (stating that TaSM “ha[s] shipped all the materials that
we have on order from JCI for the 12 shelter [buildings]”).

8 JCBAS had the containers ready for pick-up by November 21, 2014. However, IMS Transport, the trucking
company working for TaSM (through TaSM's shipping subcontractor, Zust) did not pick up the last of the
containers until November 25, 2014 due to its schedule. In any event, that delay was inconsequential since IMS
Transport delivered the containers to the port in Nbrigell before the ship’'s scheduled departure date of
November 30, 2014; and tk&ip did not in fact depauntil December 1, 2014.

17



its other subcontractor, 1Q, LLYo complete the second 36 two-story KEEP shelters under
the Subcontract and DO1.

51.By letter dated and sent December 3, 2014, T&SMinated the Subcontract for default
effective immediately and purported to rejessght unseen, the 5btainers that JCBAS
had just delivered as TaSM directed. In patéc, the letter stated: “All containers of
building parts that are currently in transittbat are sitting in Kwait will be returned by
TaSM to the JCBAS offices. JCBAS will be lialdbor paying the costs that TaSM incurs in
returning these to JCBAS.” PI. Ex. 310.

52.The 51 containers arrived in Kuwait; but wahstanding its stateghtention in its
termination notice to return thegontainers, TaSM did not retutee 51 containers or any of
the materials that had previously arrived iniait. Rather, while the final containers were
still in shipment in December 2014, TaSMidecided to use from these last JCBAS
shipments at least the stairs, stair extensions, fire escapes, fire alarm systems, and paint.
TaSM later decided to use the HVACs and teieal equipment from these shipments as
well. Ultimately, TaSM in fact used tensthibusands of parts from the shipments that
contained the materials for the second 36 twoySKEEP shelters. TaSM also used parts
from these shipments from JCBAS for girgle-storyKEEP shelters that was providing at
Camp Buehring under the Prime Contract thioiig other subcontramt, IQ, LLC. After
TaSM'’s selective use of the materials from the shipments that JCBAS had delivered,
including the last 51 containers, there were insufficient materials remaining to assemble a

single two-story KEEP shelter.

® TaSM had subcontracted with 1Q, LLC, in a separalieety order under the Prime Contract with respect to
single-story KEEP shelters in Kuwait.
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53.TaSM has not identified any defects or noncomifities with respedb the shipments of
materials for the second 36 two-story KEEPItghns; and as of the date on which TaSM
terminated the Subcontract, December 3, 20CBAB had delivered all materials ordered
under the Subcontthand DO1.

54.As of December 4, 2014, the day after termorgtTaSM determined that: (1) JCBAS had
delivered all the materials due under the Subeatit(2) TaSM had completed assembly of
three KEEP buildings, although they had ne¢ib inspected or accepted by the Army; and
(3) TaSM'’s total cost through November 204 ssembling those KEEP buildings was
$491,388, consisting of direct labor cost$228,110, travel costs of $87,781, and other
direct costs of $175,497, some which TaSM believed werbuwttle to JCBAS’
deficiencies.

55. By approximately March 13, 2015, TaSM had $absally completed the first six KEEP
buildings but could not test the fire alarnss®gms because the Army had not yet connected
communication lines to Pad 9 at Camp Birady the location of the two-story KEEP
shelters® Those communication lines veeeventually established.

56.0n June 13, 2015, the Army accepted, withoyt@umalification or reservation as to any
deficiencies, the first six KEEP buildings thvegére assembled by TaSM with the materials
provided by JCBAS.

57.The Army’s acceptance of the first six KEERIBings was delayed because of the Army’s

delay in establishing powend communication lines to Pad 9.

% The Army experienced delays in getting power androanication lines to certain areas of Camp Buehring,
including Pad 9. Power lines reached the first six KEEP buildings around March 8 or 9, 2@hmlielved TaSM

to test the HVACs and electrical equipreas required, but TaSM could not test the fire alarm systems, as required,
until the communication lines reaaththe KEEP buildings.
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58. Following the Army’s acceptance of the fissx KEEP buildings, TaSM had no further
maintenance or other obligations with reggedhose structuresther than under the
applicable warranties.

Orders and Payments Under the Pme Contract and the Subcontract

59.0n August 6, 2014, JCBAS invoiced TaSM foe first milestone (ATEC inspection and
certification). Throughout August 2014, JCBAfoiced TaSM for the shipped two-story
KEEP shelters based on the milestone paysneet forth in the Prime Contract and
Subcontract. By August 29, 2017, JCBAS had submitted seven invoices to TaSM, totaling
$5,928,777, consisting of milestone paymentghHerATEC inspection and for the delivery
of 34 two-story KEEP shelters. On Octolbe 2014, JCBAS issued another invoice for
$931,474 to TaSM for the delivery of another setwo-story KEEP shelters, bringing to
$6,860,251 the total amount JCBAS had invoiced TaSM.

60.0n September 9, 2014, the Army paid TaSM $2,616,554 for the first three milestones under
Prime Contract Delivery Order 0001—th& BC inspection and delivery of 13 two-story
KEEP shelters to the port in Norfolk, Virgian The following day, September 10, 2014 (the
same day TaSM issued the Stop Work Order to JCBAS), the Army paid TaSM another
$2,212,785 for two more milestones (the deliverjéinore two-story KEEP shelters). By
September 30, 2014, the Army had paid Ta&tal of $7,042,123 under Prime Contract
Delivery Order 0001, consisting of milestop@yments for the ATEC inspection and
delivery of 34 two-stor KEEP shelters.

61. TaSM lifted the Stop Work Order on @bter 20, 2014, but by late-October 2014, had not
paid JCBAS anything under the Subcontract. As part of the discussions concerning TaSM’s

lifting the Stop Work Order, JCBAS demandedttiaSM pay the invoices it had submitted
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62.

63.

64.

65.

for the completed milestones; and on@er 29, 2014, TaSM made its first and only

payment to JCBAS under the Subcontiadhe amount of $5,928,777. That payment
constituted the same percentage of the Submciprice (approximately 47%) that the Army
had paid TaSM with respect to the Primen@act Delivery Order 000drice (all of which

TaSM had received by September 30), leadrtglance on JCBAS' invoices of $931,474.

In November 2014, JCBAS issued to TaSM threeices for the final deliveries it made

under the Subcontract and DO1. These ite®iwere for $931,474 (on November 19, 2014),
$931,474 (on November 21, 2014), and $970,270 (November 24, 2014). By November 24,
JCBAS had invoiced TaSM a total of $9,693,46Mstituting 77% of the value of the
Subcontract for milestone payments with exggo delivery of all 72 two-story KEEP

shelters, $3,764,692 of which remained udpadn January 28, 2015, approximately two
months after TaSM terminated the Subcontract, JCBAS issued to TaSM all remaining
invoices contemplated by the Subcontract and DO1, which totaled $2,834,531, bringing the
total amount of its outstanding invoices to $6,599,223.

By February 25, 2015, the Army had pdiaSM a total of $11,513,775, approximately 77%

of the Prime Contract, constituting the speciimitestone payments through the delivery of

all 72 two-story KEEP diters under Prime ContiaDelivery Order 0001.

Despite receiving additional milestone payments from the Army, TaSM refused to pay any
portion of JCBAS’ outstading invoices totaling $6,599,223.

TaSM'’s Prospects for Additional Work from the Army

The Army issued a total of six firm-fixedipe delivery orders to TaSM under the Prime
Contract with a total contract price $18,404,304. By October 10, 2016, the Army had paid

TaSM approximately $16,643,901 of that amount for its work under the Prime Contract.
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66. Although the Army’s orders under the Prime Gant had a contragirice less than the
permitted “ceiling,” the Army did not issuelditional delivery orders to TaSM under the
Prime Contract because the Army had decidedithizdd not need any more KEEP shelters.

67.1n 2015, the Army discussed with TaSM theqtial of a “Combined Aid Station” that
would serve as a dental clinic at Camp BeufyrKuwait. While thaliscussions included the
exchange of a statement of work and rough design for the potential structure, the project
never got beyond some conceptual discussion because the Army had neither the money nor a
contract to pursue the project. As a feshe Army’s preliminary interest never
materialized, and the project just fell to the waysidiehnson was unaware of the Combined
Aid Station project.

68.Johnson did not preclude anyoeomic opportunities that TaSMad with the Army related
to KEEP; and neither Johnson’s actions ndeWi& performance with respect to the two-
story KEEP shelters influenced the Army’s dgan not to order more KEEP shelters or the
Combined Aid Station from TaSM.

Contractual Damages

TaSM claims damages in the totaloamt of $7,241,026 as a result of JCBAS’ breaches of
the Subcontractral its warranties’ That claim consists of the following with respect to the first

36 two-story KEEP sheltef3:

1 Because the Court finds and concludes that TaSM ieniitked to recover for its “cover” with respect to the
second 36 two-story KEEP shelters, it makes no findings as to TaSM'’s approximately $3 million in claimed
damages based on its purported re-procurement costs.

2| their proposed findings of fact and conclusiohfaw, the parties have essentially split the relevant
performance of the Subcontract into two categories: th@isigpf the materials for eh“first” 36 two-story KEEP
shelters and training that occurred before the Stop Work Order on September 10, 2014skipgititgeof the
materials for the “second” 36 two-syoKEEP shelters, which occurred between TaSM's lifting of the Stop Work
Order in October 2014 and TaSM'’s termination of the Subcontract on December 3, 2014. While thetshiah
occurred before the Stop Work Order contained morettieamaterials needed foretfiirst 36 two-story KEEP
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a. $3,461,481, consisting of $486,298 for the peridbigeTaSM’s termination of the
Subcontract on December 3, 2014 and $2,975,18Bédgperiod after that termination.
These post-termination damages include approximately $1,329,239 in damages for the
period before the Army’s acceptance of thelelters in June 201&nd the balance of
approximately $1,645,944 for the period after the Army’s acceptance.

b. $100,000, which TaSM claims it incurred in November and December 2016 (without any
pre-trial disclosure of that amount) ta the leaking roofs on the KEEP buildings
assembled with materials supplied by JCBAS.

69. TaSM'’s costs claimed as damages with resjeettte first 36 two-story KEEP shelters are
not the costs it incurred because of anyedefin JCBAS’ Subcontract performance.

70.TaSM’s claimed damages include costs that TagMId have incurred even in the absence
of any nonconforming performance on JCBAS’ gartBy way of example:

a. TaSM’s costs claimed as damages in thegmateof “materials, tools, and equipment”
include all tools and equipment it purchasedented in connection with the Prime
Contract Delivery Order 0001, many of whion their face are unconnected to any
nonperformance by JCBAS. For examples costs in August and September 2014
include $15,400 for a “portable generatdind hundreds of dollars in generator fuel and

extension cords, all of whicwould go to providing powedo Pad 9, nothing JCBAS did;

shelters, and the shipments between October and Decgfiibktherefore contained less than all the materials
needed for the remaining 36 two-story KEEP shelters, the Court has adopted the parties’ approach.

13 |n support of its damages claim, TaSM introduced expert testimony and supporting agoevidénce.

Presently pending is Defendants’ Motion to Strike Portafridlaintiff's Damages Expert Testimony and to Exclude
Plaintiff's Summary Accounting Reports [Doc. No. 188s evidenced by the Court’s findings, Defendants have
raised substantial objections to the admissibility of that expert and accounting evidence. The Court concludes,
however, that for the purposes of thench trial, Defendants’ objections go to the weight to be given that evidence
rather than establishing its inadmissibility unBaubertor any of the other grounds that Defendants have relied on
and Defendants’ Motion to Strike is therefore denied.

14 Like certain other purchases that TaSM has claimed as damages, this piece of equipment has a residual value that
extends beyond contract performanmet, there is noff-setting credit.
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and “safety glasses,” a “wet/dry vacuum,” “leat palm gloves,” “hand soap,” a “first aid
kit,” “headlamps,” and “OSHA Safety 30ddr Training,” although JCBAS was at most
obligated to provide tools required fasembly, not any and every item used in
connection with assembly. TaSM also elaihundreds of thousands of dollars in
equipment rentals without any descmotibeyond “rental of material handling
eqg[uipment],” “equipment rental,” or thekk. Those few rental charges with more
detailed descriptions india@that equipment rented inded forklifts, which TaSM
acknowledged were its responsibiliyy.One of the more obvious misplaced costs
claimed as damages in this categomn@e than $100,000 for materials purchased in
March-April 2015 from Evia Operations S.d.R—one of the subcontractors TaSM used
for its singlestory KEEP shelters artd obtain materials as part of its “cover” for the
second6 two-story KEEP shelters. Similgylclaimed as damages are materials
described as being for Pad 8 and Pad 9, although Pad 8 is the locatiosiiodldstory
KEEP shelters, with which JCBAS had no involvement.

b. TaSM’s pre-termination labor and travel coslaimed as damages include direct labor
charges for Donnie Monroe, a TaSM superviessigned to KEEP from the outset, as
early as June 2014, before any assembly prodiwould have materialized, and travel
expenses for Mr. Munro as early as Mag014, before JCBAS or TaSM had even
executed DO1, and in August 2014, a period when Mr. Munro traveled to Kuwait to

participate in the contractiyarequired training from JBAS in Kuwait. TaSM also

15 JCBAS was only obligated to provide the tools required to assemble the shelters, not, as TaSM recognized in
April 2014, “material handling equipment.” Indeed, TaSbhtended that JCBAS' failure to palletize the materials
increased TaSM’s difficulty in moving ¢hmaterials because they could not b&ledifted with a forklift. Thus,

TaSM would have needed to obtain at least some regypment like forklifts in any event. Even assuming
JCBAS’ nonconforming performance caused TaSM togenteheavy equipment, the Court is unable to identify
that equipment and its cost.
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includes in its claimed pre-termination damages direct labor costs for additional
personnel. But under the Subcontract, Ta#A8 required to have multiple supervisors
onsite in Kuwait through December 2014; 8rabM has not shown that it incurred any
expense with respect to additional persomasea result of JCBAS’ nonconforming
performance. In that regard, TaSM hasidentified those indiduals who occupied the
various supervisor roles delineated in th&ntract or explained with sufficient detail
why other individuals were brought onto h®ject over-and-abowhose contemplated
positions.

c. As TaSM confirmed at trial, TaSM has claimed as damages all of the labor and travel
costs it incurred after December 2014, the scheduled completiot? dat.a wide range
of events and decisions in this firstité-kind project in a callenging environment
impacted the project’s schedule and co3isose cost-impacting events and decisions
included, without limitation, TaSM’s Stop WofBrder, Ramadan, the lack of necessary
power and communication linedtfgdbutable to the Army), TaSM’s own inefficiencies
and learning curve, the skill levels of TaSM’s onsite work force, TaSM'’s decision to
forego JCBAS’ onsite assistance affmtober 2014, and TaSM’s own project
management, such as the allocation of its own work force between the first 36 two-story
KEEP shelters, the second 36 two-story KEBBIters, and the onéesy KEEP shelters
that TaSM was providing through 1Q, LLC, nEEBAS. As an example of the cost-

allocation issues raised by TaSM'’s clathamages, TaSM attated all of Eddie

16 Because completion of the Subcontract was initsdlyeduled for December 2014, TaSM established “cure
codes” around January 2015 and allocated to thoses theeosts it incurred thereafter in its performance under
Prime Contract Delivery Order 0001. Again, TaSM makeattempt to meaningfully connect the costs that were
allocated to those cure codes to JCBAS’ nonconforminigimeance with respect to the first 36 two-story KEEP
shelters; and the Court, based on its assessment ofileaey, cannot determine without speculating how much of
that total cost was in fact caused§yBAS’ nonconforming performance.
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Perez’s time from January to June 2015 &ofitst 36 two-story KEEP shelters, when the
evidence shows that he was also involwath work pertaining to the second 36 two-
story KEEP shelters during that same period.

d. TaSM'’s post-termination costs claimed as damages include the amount of approximately
$1,645,944 for the period after the Army’s acceptance in June’2@8t the Army’s
acceptance of the first 36 two-story KEERI&Ers in June 2015 relieved JCBAS of
responsibility for theshelters, except undepg@licable warranties. TaSM notified JCBAS
about JCBAS’ liability for only one potewadiwarranty issue with respect to those
completed shelters, a resealing isSu&lowever, TaSM has not identified what portion
of the more than $1.6 million in damages clainfier this period were for this resealing
issue. Similarly, TaSM failed to discloas required (or sufficiently document) the
additional cost of $100,000 purportedly in@d around November and December 2016
in connection with thisesealing issue.

71.Overall, TaSM did not identify the costs thtaincurred performing under the Subcontract
other than those that it attributes to JCBASidencies. Nor has TaSM identified its total
actual costs in assembling the first 36 twossEEP shelters, as compared to what it

should have cost without any of théeged defects in JCBAS’ performanteLikewise,

" These damages consist of expenses in fixing the first six KEEP buildings and includ@&41®&Bor costs,
$509,701 in per diem and travel costs, $343,406 in third-party labor costs, and $382,008 in maltesiad] too
equipment costs.

8 The issue pertaining to VentureClad tape used to seal the two-story KEEP shelters haceaitaestyp pre-
acceptance and pre-termination, altfoit had not yet been fully remedied. TaSM did not raise the post-
acceptance tape failure until November 2015, six maafties the buildings weraccepted in June 2015.

Ultimately, the two-story KEEP sheltergre resealed by covering the joimtih fiberglass material, then mule-
hide tape, and painting a rubber coating material over them.

¥ The evidence that closest approximateastal actual cost for a given period that the Court was able to identify is
the sum of $491,388 that TaSM detared on December 4, 2014 it had inaghin assemblinthe first 36 two-

story KEEP shelters. But TaSM claims that it sustained damages for the period before it terminateditta&ubc
on December 3, 2014 in the substantially equivalent atrafu486,298. The Court recognizes that TaSM's pre-
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TaSM has not identified its total actual costs to perform any particular task actually affected
by JCBAS’ nonperformance, as compared t@awhshould have &t to perform that
impacted task.
72.In addition to not identifying its agal costs and its “should-have” cd8tsvith respect to
any particular task that was impactedJ@BAS’ nonperformance, TaSM has not provided
any other evidence from which any reasonabienese can be made of what additional costs
TaSM incurred as a result aiyanonperformance on the partX@BAS. The net result is the
Court’s inability to determinbased on credible, reliable egitte what portion, if any, of
TaSM'’s costs claimed as damages weréaat, incurred as a result of any JCBAS
nonperformancé'
B. Conclusions of Law
Based on the findings of fact set forth hey¢he Court makes the following conclusions
of law:
1. The Court has subject matter gretsonal jurisdiction tadjudicate this action and the claims

and defenses asserted herein.

termination damages claim of $486,298 includes overhead, fringe, and G&A charges that magciotibe in the
amount of $491,388, and that this damages claim excludes at least some labor costs for this péhiese But
numbers nevertheless reflect so substantial an overlap in costs between the total cost of assbkenpbrifoat t

before termination and the amount TaSM attributes to JCBAS’ nonperformance during the same penadkas to
its pre-termination damages claim suspmttits face. In angvent, the claimed damagfor the pre-termination
period include costs not attributable to any JCBAS nonperformance, and the evidence does not allow the Court to
determine the extent to which the claimed damagesndiiat, attributable to JBAS' nonperformance.

2 The difference between the Prime Contract price an8ubeontract price does not provide the basis upon which
to determine what it should have cost TaSM to compitetdirst 36 two-story KEEP shelters absent any JCBAS'
nonperformance, particularly given TaSM'’s failure to account for the wide-ranging impacts on ¢t fpoaj

various sources, including those noted above.

1 TaSM also asserts that JCBAS breached the Subcongraontacting the Army atut Subcontract terms and
conditions withotiTaSM’s permission. While JCBAS did contdfo® Army without TaSM’gpermission, TaSM has
failed to claim or prove any contractual damages as a result of those communications.
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2. Virginia law governs the Subcontraad applies to this disput&eeSubcontract, I 21.
Virginia’s Uniform Commercial Code (tH&irginia U.C.C.”), Va. Code Ann. 88 8.2-1CHt
seq, governs the contract claims in this digphecause the Subcontract concerned the sale
of goods as defined in the statuteee id§ 8.2-105(1).

TaSM’s and JCBAS’ Contract-Based Claims

TaSM claims that JCBAS breached the Subemttand its warranties. JCBAS disputes
that it breached the Subcontractaory express or implied warrargjeand contends that in any
event, TaSM cannot recover on its breach of contract and breach of warranty claims because (1)
TaSM improperly terminated the Subcontrg2); TaSM prevented JCBAS from remedying the
alleged defects; (3) JCBAS timely delivered #gecond 36 two-story KEEP shelters; (5) TaSM
failed to mitigate its damages; and (5) Ta8id not reasonably quantify its damages.

JCBAS claims that TaSM breached the Suttact by not paying for the materials it
delivered under the Subcontract. TaSM disptliasit breached the Subcontract and therefore
contends that it has no obligation to pay forrdm@aining materials because (1) TaSM rejected
those materials; and (2) as of the time it ieated the Subcontract, JCBAS had materially
breached the Subcontract and TaSM terminated the Subcontract because of that prior breach.
TaSM also contends that it orter used certain of those refed materials as part of its
attempt to “cover” for JCBAS’ breach by re-procuring the remaining 36 two-story KEEP
shelters.

3. Under Virginia law, the elements of a breacltontract claim are: “(1) a legally enforceable
obligation of a defendant to a plaintiff; (e defendant’s violation or breach of that

obligation; and (3) injury or damage to thlaintiff caused by the breach of obligation.”
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Navar, Inc. v. Fed. Bus. Councii84 S.E. 2d 296, 299 (Va. 201(@)ternal quotation marks
omitted).

. With respect to damages “a plaintiff mubbg a causal connection between the defendant’s
wrongful conduct and the damages asserted’aso “must prove the amount of those
damages by using a proper method andutddbundation for calculating damagesd.
(internal quotation marks omitted). Whileetplaintiff “bears the burden of proving with
reasonable certainty the amount of damadigsgof with mathem#cal precision is not
required,” although “there must be at leadfisient evidence to perihan intelligent and
probable estimate of the amount of damagdanchester Oaks Homeowners Ass'n, Inc. v.
Batt, 732 S.E.2d 690, 699 (Va. 2012) (internal quotation marks omitted).

. Under the Virginia U.C.C., “if the goods orethender of delivery fhin any respect to
conform to the contract, the buymay (a) reject the whole; @) accept the whole; or (c)
accept any commercial unit or units and cejbe rest.” Va. Code Ann. § 8.2-601.
“Rejection of goods must be within a reasondinte after their delivery or tender. It is
ineffective unless the buyer seasonably notifies the sellér8 8.2-602(1). But “after
rejection any exercise of mership by the buyer with respect to any commercial unit is
wrongful as against the sellerld. 8 8.2-602(2)(A). In addition, a buyer accepts goods by
taking “any act inconsistent withe seller’s ownership” dhe goods. Va. Code Ann. § 8.2-
606(1)(c). As reflected in &nOfficial Comments to this sigon, “‘any action taken by the
buyer, which is inconsistent with his claimatthe has rejected the goods, constitutes an
acceptance.”U.S. for Use & Benefit of Whitaker's Iraf. Sumter v. C.B.C. Enterprises, Inc.
820 F. Supp. 242, 246-47 (E.D. Va. 1993) (quoting Va. Code. Ann. § 8.2-606, cmt. 4) (“By

taking possession of the cabinatgtting them to fit over pies and installing the units,
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[buyer] accepted the cabinets within the megrof the UCC. This chain of events
demonstrates activity which walearly inconsistent with [seller's] ownership of the
cabinets.”). Virginia law further provides thH§]cceptance of a part of any commercial unit
is acceptance of that entire thiVa. Code Ann. § 8.2-606(25. Moreover, “[t]he buyer

must pay at the contracite for any goods acceptedd. § 8.2-607(1). While “acceptance
does not of itself impair anylnér remedy . . . for nonconformityid. § 8.2-607(2), “[w]here

a tender has been accepted[,] . . . the buyer witlsh a reasonable tim&fter he discovers

or should have discovered any breach notifysetlker of breach or be barred from any
remedy.” Id. 8 8.2-607(3). And the “burden is tme buyer to establish any breach with
respect to the goods acceptett” § 8.2-607(4). Where a buyer has accepted
nonconforming goods and given the seller notice buyer “may recover as damages for any
nonconformity of tender the lossstdting in the ordinary course of events from the seller’s
breach as determined in any manner which is reasondble§"8.2-714.

6. “Under Virginia law, ‘a party who commits the first material breach of a contract is not
entitled to enforce the contract,” and thedmte excuses the nonbreaching party from future
performance.”Bayer Cropscience LP v. Albemarle Coido. 16-1555, --- Fed. App'X ---,
2017 WL 2645547, at *4 (4th Cir. Ju@@, 2017) (brackets omitted) (quotirigrton v.

Horton, 487 S.E.2d 200, 203 (Va. 1997)). But a party may not invite continuing

performance after accepting defective perforoeaonly to later claim that its contractual

22 The Virginia U.C.C. defies “commercial unit” as:
such a unit of goods as by commercial usage is a single whole for purposes of salesenmdadliwihich
materially impairs its character or value on the maokéh use. A commercial unit may be a single article
(as a machine) or a set of articles (as a suite of furniture or an assortment of sizes) or a quantity (as a bale,
gross, or carload) or any other unit treated in use or in the relevant market as a single whole.
Id. § 8.2-105(6).
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obligations had actually ended upthis defective performancesee id(citing Am.
Chlorophyll v. SchertzZl1 S.E.2d 625, 628 (Va. 1940)).

7. “A material breach is a failure to do somethingttis so fundamental to the contract that the
failure to perform that obligation defeas essential purpose thfe contract.”Horton, 487
S.E.2d at 204. While determining whether a breachaterial is generally fact-specifsge
id., “under Virginia law, it is well-settled thdailure to make timely payment constitutes a
material breach."Tandberg, Inc. v. Advanced Media Design, INo. 1:09¢cv863, 2009 WL
4067717, at *4 (E.D. Va. Nov. 232009) (citing cases).

8. JCBAS tendered goods and performance tha¢ wenconforming in certain respects when it
delivered certain of the fit86 two-story KEEP sheltefd. TaSM accepted those
nonconforming goods but timely notified JCBAStbbse nonconformities and is therefore
entitled to recover damages, upappropriate proof of damageSee id§ 8.2-714(1) (a
buyer is allowed to “recover as damages for aonconformity of tendehe loss resulting in
the ordinary course of events from the sellbrsach as determined in any manner which is

reasonable”}!

2 |n asserting that JCBAS breached Bubcontract, TaSM relies on a wide range of conduct, some of which it has
proven were instances of nonperformance and othersiitdtag-or example, TaSM asserts that the fire alarm
systems JCBAS provided were noncompliant although certain subsequent modifications were upgradeedot requi
by the Subcontract for which the Armgmpensated TaSM. In any evergchuse the Court finds that TaSM has
failed to prove its damages as to any particulaeetspt JCBAS' alleged nompformance or its overall

performance, the Court need not determine the precise bounds of JCBAS’ noncomplianapedorm

2 TaSM had a contractual right to requICBAS’ assistance onsite in KuwaBeeSubcontract § 30 (providing

that in the event of JCBAS' nonconforming performance, “[TaSM] may require prompt corrieienf’). This
remedy, however, was not TaSM'’s exclusive remedy; and while TaSM’s decision to forego JCBAS' assistance afte
October 2014 may have affected the amount of damadiid Wauld have been entitled to receive because of any
nonperformance by JCBAS, TaSM is not contractually precluded from recovering damages becauseed prevent
JCBAS from remedying any defective performanSeeVa. Code Ann. § 8.2-719(1)(b) (“resort to a remedy”
provided by contract “is optional unless the remedy is expressly agreed to be excl\sivElgc. & Power Co. v.
Bransen Energy, Inc850 F.3d 645, 657 (4th Cir. 2017) (“A contractual remedy is ‘exclusive where the language
employed in the contract cleadfows an intent that the remedy be exclusive.™) (qudiegder—Miller Co. v.
Thomwood Farmdnc., 179 S.E.2d 636, 638 (Va. 1971)).
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9. TASM failed to prove by a preponderance @ #vidence that as a result of any JCBAS’
nonperformance it incurred the claimed $486,000re-termination costs or $2.975 million
in post-termination costs, or any portion of th@taimed damages. Likewise, it failed to
prove by a preponderance of the evidence any gasnattributable tavarranty claims. As
detailed above, TaSM’s evidence, includingeixpert, cost codes, and accounting evidence,
does not provide a credible, reliable basis upon lwtaanake an intelligent, reasonable, or
probable estimate concerning those costs apdreses TaSM incurred as a result of any
breach of the Subcontract.

10.JCBAS substantially performed under the Sul@m in response to TaSM’s demands for
continued performance when, at TaSM’dtron, JCBAS shipped all remaining materials
due under the Subcontract before TaSM terminated it on December 3, 2014.

11.Following its termination of the Subcontract,SIM did not effectively reject the materials
for the second 36 two-story KEEP sheltersratiter accepted those materials by using them
instead of returning them. Indeed, TaSM imeal, received, and accepted millions of dollars
in payments from the Army for the vemyaterials that it claims it rejectéd.

12.Because JCBAS substantially performed wébpect to the second 36 two-story KEEP
shelters and TaSM accepted that performafa8M did not have the right to “cover” under

the Virginia U.C.C. with respect the second 36 two-story KEEP shelteBeeVa. Code

% TaSM claims that under the Subcatrthere can be no accemta on its part of the shipped materials for the
second 36 two-story KEEP sheltergilithe Army accepts the assembled sheltefsich had not yet occurred at the
time of trial. Contractual parties may vary the provisisupplied by the Virginial.C.C., including the acceptance
and rejection provisionsSee Va. Elec. & Power Cu. Bransen Energy, Inc3:14-cv-538, 2015 WL 2061983, at
*13-14 (E.D. Va. Apr. 30, 2015ff'd, 850 F.3d 645 (4th Cir. 2017). Here, however, the Subcontract merely
specifies that final acceptance of the assembled shelters occurs when the Army aechpltetls. It does not
purport to alter what may constitute aceee of JCBAS' shipments of matesiainder the U.C.C. In that regard,
by acting inconsistently with any purpedt “rejection” of the materials for¢hsecond 36 two-story KEEP shelters,
TaSM had effectively accepted those shipments. Iresagt, TaSM had the obligan to pay JCBAS for those
materials within 5-7 days of its receiving paymentrirthe Army for them and breached that obligation.
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Ann. 88 8.2-601, 8.2-711. Rather, by failing tteetively reject those two-story KEEP
shelters, TaSM was only entitled to recostamages for any nonconformity in performance
with respect to those shelters if9d gave JCBAS notice of the breacheeid. § 8.2-714.
But TaSM neither gave JCBAS notice of any nonconformity of the second 36 two-story
KEEP shelters nor established any such breaclCBA3 with respect to thesshelters.

13.TaSM'’s use of the remaining shipments GBAS materials did not constitute mitigation of
damages or part of its “cover” with respect the second 36 two-story KEEP shelters, as TaSM
contends, but rather acceptarof that shipment. Indeed, TaSM planned to use major
components out of the final 51 containers bethose materials even arrived in Kuwait and
in fact used them after pawrting to reject them.

14.As a result of TaSM'’s acceptance of teead 36 two-story KEEP shelters, TaSM was
obligated to pay for those materials in accoogawith the terms ahe Subcontract. TaSM
breached the Subcontract by its nonpayrfient.

15.As a result of TaSM'’s breach of the SubcorttrdCBAS has been damaged in the amount of

$6,599,223, the amount that remains unpaider the Subcontract and D&1.

%6 TaSM appears to argue that under the terms of the Subcontract, it does not have any obljgstitor goods or
services after the date of its Subcontract termination. Tafvinination, however, had no effect on its obligation

to pay for JCBAS’ Subcontract performaraefore the date of its terminatioBeeSubcontract § 30(c) (providing

that termination only limits TaSM’s liability “to paymeander the payment provisions hereof for all work and
services performed by [JCBAS] in accordance herelétore the date of terminatidh (emphasis added).

2" Based on the evidence at trial, TaSM has not yet retéiva payment with respect to the second set of two-
story KEEP shelters because the Army has not ydbyfiaecepted those shelters. Under the terms of the
Subcontract, JCBAS is not entitled to its final paynwrapproximately $1,4207/ until TaSM receives its

payment upon final acceptance by the ArniNevertheless, and evérough TaSM has not raised as a defense this
“pay-when-paid” provision at trial or in post-trial briefintpe Court has considered that issue in connection with its
calculation of JCBAS' breach of contratamages and concludes that because TaSM is deemed to have accepted all
of JCBAS’ shipments and materiallydached its obligation under the Subconttagiay for those shipments, based
on the payments it has received from the Army, TaSM madyely on this “pay-whe-paid” provision to reduce
JCBAS’ damagesSee Fed. Ins. Co. v. Starr Elec. 410 S.E.2d 684, 689 (Va. 1991). JCBAS is therefore
entitled to recover as damages the balance of its outstanding invoices.
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16.JCBAS’ nonconforming performance did not conséita material breach. The early defects
in JCBAS’ performance did not defeat thesential purpose of ttfgubcontract. Indeed,
TaSM billed the Army for those materials, received payment from the Army for those
materials, and used those materials to askethb first 36 two-story KEEP shelters, which
the Army accepted and paid for without reservation.

17.TaSM’s improper withholding of paymentsough October 29, 2014, after it had received
corresponding payments from the Army on September 9-10, 2014, was the first material
breach under the Subcontract. Thereafter, JEBKcted to continue performance and did
so without a material breach. TaSM theaterially breached the Subcontract again by
refusing to make timely payments, as required under the Subcontract.

18.Even assumingarguendo JCBAS had first materially breached the Subcontract, JCBAS
would not be precluded from recovering the ha&of the Subcontraptice under the first
material breach doctrine because TaSM accdptedlrst 36 two-story KEEP shelters and
demanded continued performance, which JSB#ovided without a material breacBee
Bayer Cropscience LR2017 WL 2645547, at *4-5.

19. With respect to the implied covenant of good faittd fair dealing, “the failure to act in good
faith under [the Virginia U.C.C.] does not amotm&an independent tort. The breach of the
implied duty under the U.C.C. gives rise onlyatoause of action for éach of contract.”
Charles E. Brauer Co. v. NationsBank of Va., N4&86 S.E.2d 382, 385 (Va. 1996). JCBAS
has recovered all thataan under the SubcontrasgeSubcontract 88 10, 38); and is not
entitled to recover further based on its clainbeeach of the implied covenant of good faith

and fair dealing.

34



TaSM'’s Tortious Interference Claim Against Defendants

TaSM claims that Defendants tortiously interfered with its business expectancy that it
would receive approximately $11 million in addital delivery orders under its Prime Contract
and also an additional $2,446,101 for a CombinetiStation to serve as a dental clinic.
Although the Army ultimately did not issue work orsl@r contracts to anyone in either category
of anticipated work, TaSM claims that Army didt issue such work orders or contracts because
of Defendants’ “improper means, including, ot limited to, disparaging TaSM to the Army
and perpetuating a fraudulent schamsubstitute Styropor for Neopor.”
20.To prevail on a claim for tadus interference with businesgpectancy, TaSM must show:
(1) “the existence of a business relationshipxgectancy, with a pbability of future
economic benefit”; (2) the defendant’s “knowledgf the relationship or expectancy”; (3)
“that it was reasonably certainathabsent intentional misconduthe claimant would have
continued the relationship ozalized the expectancy”; (4) that the defendant “employed
improper means”; and (5) that the plaintgtiffered damages from the interference.”
Commerce Funding Corp. v. Worldwide Sec. Servs. Co49.F.3d 204, 213 (4th Cir. 2001).
“[P]roof of the existence of thfirst and third elements ofdtort must meet an objective
test; proof of subjective expectations will not suffic€dmmercial Bus. Sys., Inc. v. Halifax
Corp., 484 S.E.2d 892, 897 (Va. 1997) (mere “possiliilitla future benefit is insufficient);
see also Shirvinski v. U.S. Coast Gyad3 F.3d 308, 321 (4th Cir. 2012) (tortious
interference “is not casliatriggered”).

21.TaSM failed to prove by a preponderance ofahiglence that the Army ever planned with
the requisite certainty—that is, an objectivelmbility rather tham mere possibility—to

order additional KEEP shelters or to awardontract to TaSM for the Combined Aid
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Station. For this reason, TaSM has faileddequately prove that it was “reasonably
certain” to have realized such work absemnt asserted misconduct by Defendants or that the
Defendants’ actions caused TaSM not to receive work from the Army that was otherwise
reasonably certain. TaSM has also not pnayxat Defendants had any knowledge of the
Combined Aid Staon project.

22.For these reasons, TaSM is eaotitled to recovery on its tortious interference claim.

TaSM’s Fraud Claim Against Defendants

TaSM claims that Defendants fraudulentiguced it to enter the Subcontract and DO1
by knowingly misrepresenting thentent to use Styropor, as opgasto Neopor, in the panels
for the two-story KEEP shelters. TaSM contenasd this misrepresentati caused it to sustain
damages in the amount of (1) $22,423.04, the cdshioing that TaSMprovided to the Army
at no cost, claiming that thisaining was provided in exchantfer a delivery extension that
was caused by, among other things, the inteon@ssociated with the Styropor/Neopor
substitution,” and (3) $31,050, which TaSM claimshe difference in market value between
shelters with Neopor throughout and shelteith Weopor only in the derior panels.
23.Under Virginia law, in order to prove frauduwit inducement of a contract, TaSM must prove

by clear and convincing evidencel)(a false representation, &)a material fact, (3) made
intentionally and knowingly, (4) wh intent to mislead, (5) liance by the party misled, and
(6) resulting damage to the party misledvaluation Research Corp. v. Alequ#89 S.E.2d
387, 390 (Va. 1994). But misrepresentations thelate[] to a duty or an obligation that was
specifically required” by a contracdo not give rise to a causéd action for actual fraud.”
Richmond Metro. Auth. v Malvitt Street Bovis, Inc507 S.E.2d 344, 347 (Va. 1998ke

Dunn Const. Co. v. Clong§82 S.E.2d 943, 946-47 (Va. 2009) (explaining that a duty based
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in contract cannot form the basis for a tartluding fraud). Fothis reason, a false
representation about the performance of a contahduty cannot form the basis of a fraud
claim, whereas a false representation thetg@ues, and induces the creation of, a contract
can, since it violates a dutyahexists independent of the yet-to-be-formed conti&et,
e.g, Abi-Najm v. Concord Condo., LL.699 S.E.2d 483, 490 (Va. 2010). And a “promisor’s
state of mind at the time he makes the psens a fact,” and thus a pre-contract
misrepresentation about perfwgince of an obligation “with present intention not to
perform” can form the basis affraudulent inducement clainid. (internal quotation marks
omitted).

24.TaSM has failed to prove by clear and convigawidence, or even a preponderance of the
evidence, that JCBAS knowingly made matemigdrepresentations witthe intent to induce
TaSM to enter into the Subcontract or D81.

25.TaSM has also failed to provedtht suffered any damage asegult of the alleged fraud.
First, the Army accepted the substitution of 8par for Neopor in the interior walls of the
two-story KEEP shelters on July 28, 2014 agdhe Army’s own account, did not require

“compensation or anything else” for approwéithe substitution. Simmons Dep. 131:4-6.

2 TaSM also failed to prove by clear and convincing evidence that JCBAS was consciously aware of, as opposed to
overlooking through inadvertence, neglige, or mistake, the discrepancyween its pricing with Premium Steel

and its proposal to TaSM before the execution of the @utact. The overall costftirence to JCBAS by using

Neopor rather than Styropor in all the exterior panels was only $31,050; the additional cost to JCBAS to use Neopor
throughout ¥iz., in the interior panels as well) would not have added significantly to that cost involved in this
$12,528,000 Subcontract; and it is unlikely that JCBAS wait#il after the Subcontract was executed to request a
substitution to save such a small amount. Moreover, nothing in the Subcontraspés#itally required that

Neopor be used; and it was not until DO1 was executed by TaSM on May 23, 2014 that using Neopor became a
contractual requirement through DO1’s incorporation efS®OW, which incorporatedeflechnical Proposal that
specified the use of Neopor in the panels of the two-story KEEP shelters. Beginning arouht] R243, at least

one TaSM employee was onsite at the ATEC assembly and observed that the panels contained both gray (Neopor)
and white (Styroporinsulating materials. JCBAS made no attetoptonceal from TaSM during the manufacturing

or assembly process its conspicuous use of Styropor in the interior wall panels. Finallyrtresodinds that

TaSM failed to prove by clear and convincing evidehes, given all the facts and circumstances, the use of

Neopor, rather than Styropor, in the interior panelsmaterial to TaSM'’s decision to enter the Subcontract or

DOL1. SeePackard Norfolk, Inc. v. Miller95 S.E.2d 207, 211-12 (Va. 1956) (“[A] fact is material when it

influences a person to enter into a contract, wheacéiges him and induces him to act, or when without it the
transaction would not have occurred.”).
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The Army approved Styropor in the interior walls, in part, st the project “could stay on
schedule.”ld. at 128:19. The relied-upon Primer@ract modification, which required
TaSM to provide uncompensated trainings executed on May 8, 2015, more than nine
months after the Army accepted the subBttuwithout any priceoncessions, and is
described by the Army as compensation regfliito change the delivery schedule on SLINs
0002AA, 0002AB, and 0002AC.” Def. Ex. 19. Téabstitution of Styrpor in the interior
walls was not the cause of a delivery delayennonths later, longfter JCBAS had been
terminated, particularly considering thaplacing Styropor for Neopor mitigated, not caused,
delay. Second, TaSM failed to establisat the amount of $31,050 constitutes any
cognizable damage. That figure was the cost differend€BA30 use Neopor instead of
Styropor in allexterior panels; and in any event, theregsevidence that this cost difference
has any relationship to a differ@in the overall value of thealkers to TaSM, as the Army
in fact paid TaSM for the shelters without aeguction because of theeusf Styropor.

26.For the above reasons, TaSM is not &dito recovery on its fraud claim.

27.As to JCBAS’ claim for prejudgment imtest, under Virginia law, which governs
prejudgment interest in this diversity casee, e.g.Hitachi Credit Am. Corp. v. Signet Bank
166 F.3d 614, 633 (4th Cir. 1999), the trial coura§nprovide for interest on any principal
sum awarded, or any part thereof, and fixgkedod at which the interest shall commence.”
Va. Code Ann. § 8.01-382. Whether and for wieatod to grant such an award are
decisions committed to the trial court’s discreti®@ee, e.gHitachi Credit Am. Corp.166
F.3d at 633PDairyland Ins. Co. v. Douthatt49 S.E.2d 799, 801 (Va. 1994). A court’s
discretion is guided by balancingetlequities of each case—inrpieular, the desire to make

the prevailing party whole, aluding compensation for its lost ability to use the money to
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which it was rightfully entitled, with the losingarty’s right to litiga¢ a bona fide legal
dispute. Wells Fargo Equip. Fin., Inc. 6tate Farm Fire & Cas. Cp823 F. Supp. 2d 364,
366 (E.D. Va. 2011). And “[g]enerally, prejudgmenterest is not allowed on unliquidated
damages in dispute between the partigsdvanced Marine Enters. v. PRC Ing01 S.E.2d
148, 160 (Va. 1998).
28.Under all the facts and circunasices pertaining to the padielaims and the unresolved
legal and factual issues that existed with eespo those claimsCBAS’ claim was subject
to a substantial and bona fide dispute andwvdisiuidated. Thereforghe Court concludes
that JCBAS was not entitled to prejudgmentrese with respect to its awarded damages.
CONCLUSION
For the above reasons, TaSM is not entitlecttmver any damagesrf(l) breach of the
Subcontract; (2) breach of wantg; (3) fraud; or (4) torbus interference with business
expectancy. JCBAS is entitléd recover damages for breachtloé Subcontract in the amount
of $6,599,223. The Court will accongjly enter judgment in favor of JCBAS and against TaSM
on Counts I-Il of the Complaint; in favor of BBS, JCFS, and JCI and against TaSM on Counts
Il and V of the Complaint; in favor of JCBR\and against TaSM in the amount of $6,599,223
on Count | of the Counterclaim; and in fawdrTaSM and against JCBAS on Count Il of the
Counterclaim. Accoiidgly, it is hereby
ORDERED that judgment be ENTERED as follows:
1. in favor of Defendant Johnson ContrBlsilding Automation Systems, LLC and
against Plaintiff Technology and Suppanagement, LLC on Counts I-lI of the

Complaint;

39



2. in favor of Defendants Johnson Controls Building Automation Systems, LLC, Johnson

Controls Federal Systems, Inc., and Johnson Controls, Inc. and against Plaintiff

Technology and Supply Management, LLC on Counts Il and V of the Complaint;

3. in favor of Counterclaimant Johnson Controls Building Automation Systems, LLC and

against Counterclaim-Defendant Technology and Supply Management, L1.C in the

amount of $6,599,223 on Count I of the Counterclaim; and

4. in favor of Counterclaim-Defendant Technology and Supply Management, LLC and

against Counterclaimant Johnson Controls Building Automation Systems, LLC on Count

11 of the Counterclaim.

The Clerk is directed to forward a copy of this Memorandum of Decision and Order to all
counsel of record and enter judgment pursuant to Federal Rule of Civil Procedure 58 in

accordance with this Memorandum of Decision and Order.

g/ 4

Anthony J. Freng
United Stagés ict Judge

Alexandria, Virginia
July 28,2017
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APPENDIX A

The Subcontract (includingpdse documents it incorpoea) contains the following
relevant provisions:

Subcontract 8§ 1 — “Gener@lbligations” provides:

[JCBAS] agrees, subject to tterms and conditions hereof, to perform the work and services
set forth or otherwise referenced in SectigguBsuant to one or more Delivery Orders or
Task Orders (“Order™ or “Orders”) issuég [TaSM] hereunder from time to time.

[JCBAS] shall comply with all terms anamrditions provided by [TaSM]. Unless necessary
to the execution of Orders, [JCBAS] will nake any action or omit to take any action
within the scope of [JCBAS’] work hereunder tiall, or would reasonably be expected to,
prevent or hinder [TaSM] from complyingitw any provision othe prime contract.

Subcontract § 2 — “Statement\&fork” provides: “[JCBAS] shalprovide the work and services
set forth in each Order. ANork and services performed umdiis Subcontract shall be in
accordance with the respective Orders issued andgplicable sectiors the Scope of Work
(Attachment 1).”

Subcontract § 10 — “Insurandedemnification and Liability’provides in relevant part:

Notwithstanding anything herein to the congran no event shall [TaSM’s] liability for any
breach or alleged breach of any Order underSbcontract exceed the total amount earned
by and properly payable to Subc@dtor under such Order; Ne#thParty shall be liable to

the other Party hereunder for any special, incidental, consequential or punitive damages
resulting from any such breach dleged breach of this Subcontract.

Subcontract § 13 — “Payment, Invoice due Dades, Format” provides in relevant part:

a. .... Milestone payments, if modified ifiaSM]'s contract withthe Government, will be
flowed down to [JCBAS]

d. [TaSM] will pay [JCBAS’] acceptable invoice atcordance with this Subcontract on a
pay-when-paid basis. [TaSM] shall remit pamhelectronically withird days of payment
from the United States Government for the sawicovered herein. [§CBAS] is paid any
amount by [TaSM] hereunder that is disallovistthe Government, [JCBAS] shall promptly
credit or refund such disallowed amotm{TaSM upon receiving a copy of such
disallowance notice provided to [TaSM] by the Government.

Subcontract 8§ 18 — “Warrantgrovides in relevant part:
Subcontractor represents and warrants (1) tiegptice charged for thgpoods and/or services

purchased pursuant hereto shall be no higtar 8ubcontractor’s current price to any other
customer for the same quality and quantitgwth goods or services; (2) that all goods and
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services delivered pursuant hereto will be new, unless otherwise specified, and free from
defects in material and workmanship; {8at all goods and services will conform to

applicable specification, drawings, and standards of quality and performance, and that will be
free from defects in design and suitable fairtintended purpose; Y4hat the goods covered

by this order are fit for consumer use, if steimded; (5) that all waanties made by seller,
collectively and individuallyshall not be voided under any circumstances and should the
goods delivered become damaged for any retmdrSubcontractor sl pay all costs for

repair of the goods regardless of how the dgeraccurred; (6) th&@ubcontractor shall

perform all warranty service and thaetgoods delivered shall be covered by the
Subcontractors warranty as follows:

[chart detailing specific warrandor certain shelter components]

SELLER HEREBY EXPRESSY. WARRANTS THAT ALL GOODS CELIVERED TO
BUYER UNDER THIS AGREEMENT ORJNDER ANY ORDER SHALL BE FREE
FROM ALL DEFECTS. SELLER EXPRSSLY WARRANTS THAT ALL GOODS
DELIVERED HAVE BEEN DESIGNED ANDSHALL BE ABLE TO WITHSTAND AT
LEAST FOR THE MINIMUM DURATION OFTHE TIME STATED ABOVE FOR EACH
PART ANYWHERE IN THE WORLD. SELLR AGREES THAT ANY ITEM THAT IS
DAMAGED AT ANY TIME, INCLUDING, BUT NOT LIMITED TO DURING THE
SETUP, TAKEDOWN, OR RESET OFMY BUILDING, SYSTEM OR COMPONENT
THEREOF FOR THE DURATION SPECIFIEBBOVE FROM THE ACCEPTANCE OF
THE GOOD BY THE BUYERAND THE U.S. GOVERNMENT, SHALL BE REPLACED
AT THE SOLE EXPENSE OF SELLER WHOUT ANY RIGHT OF REPAYMENT,
SETOFF OR COVER FROM BUYER. ERLER AGREES TO INDEMNIFY BUYER
AGAINST ANY AND ALL WARRANTY OR PRODUCT CLAIMS, EXCEPT TO THE
EXTENT THAT ANY CLAIM IS DUE SOLELY TO THE RAULT OF BUYER. SELLER
AGREES TO INDEMNIFY BUYER AGAINS ALL WARRANTY CLAIMS MADE BY
THE GOVERNMENT. IF BUYER ISREQUIRED BY THE GOVERNMENT TO
EXPEND ANY FUNDS OR PERFORM ANYVORK TO REPAIR OR REPLACE ANY
ITEM WARRANTED BY SELLER, SELLERAGREES TO REPAY BUYER FOR ALL
SUCH WORK AND THE COSTRASSOCIATED THEREWITH.

All representations and warrargief Subcontractor togetherttvits service warranties and
guarantees, if any, shall run to Buyer and Bilsyeustomers. The foregoing warranties shall
survive delivery, inspection, acceptancepayment by the Buyer and shall survive the
termination of this agreement for any purpose.

Subcontract § 21 — “Governing Laamd Disputes” provides in relant part: “This contract
shall be governed by the laws of the Commonweglirginia without respect to its conflicts
of law’s [sic] provisions.”

Subcontract § 30 — “Inspection/Acceptance” provides:

All inspections of goods, materials, suppli@sd services are subjgo the FAR Clause
52.246-2, whether during or after manufacturéhefgoods or materials, or performance of
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the services, and notwithstanditing terms of delivery or paymgrmas to goods, that title has
not yet passed to [TaSM] or [TaSM’s custogsjemspection may take place at any time and
at any location including on-site inspectiatdJCBAS] facilites. Acceptance of the
engineering and specificationéthe building design shallke place at Radford, Virginia
after ATEC Certificationhowever, acceptance of each individual building and its
components shall take place after full constructiorsite in Kuwait. In the event that goods
supplied, or services performed, are ngi@ied or performed in accordance with the
specifications and instructions of [TaSkHd [TaSM’s customer], [TaSM] may require
prompt correction thereof, and, as to serviceguire that the servicd® rendered again at
[JCBAS'] expense. If any defects exist d@BAS] is unable or refuses to replace the good
or render the services again promptly, [TaSM}yrteaminate this subcontract for default.

Subcontract § 38 — “Terminatiomptrovides in relevant part:

b. In addition, [TaSM] shall be &tled to terminate this Subcaatt for default or breach by
[JCBAS] if [JCBAS] fails to remedy such conditions within seven (7) days from the date of
receipt of notice from [TaSM] concerning theistence of the condition. If any termination

of this Subcontract made in good faith for def@r breach by [JCBAS] is subsequently
determined to have been without legal jusaifion, the rights and obkgions of the Parties
shall be the same as if the Subcontracti{erOrder in question) had been rightfully, and

with legal justification, ternmated for default or breach.

c. If this Subcontract is terminated by [T} with or without leason, [TaSM]'s liability
shall be limited to payment under the paymenvjsions hereof forlawork and services
performed by [JCBAS] in accordance herewith before the date of termination.

Subcontract § 41 — “SurviVgprovides: “The following provisins of this contret shall survive
the termination of thisontract: 10, 13, 16, 17, 19, 20, 21, 22, 23, 25, 26, 28, 29, 30, 32, 34-38,
and 41.”

DO1 15— “Payment Terms” provides:

[TaSM] will pay [JCBAS] on a pay when paldsis after Government acceptance for all
items delivered under this Delivery Orderaocordance with Attachment 2- Milestone
Schedule for [JCBAS’] portion of the work mplete. After [TaSM] receives payment based
on Attachment 2-Milestone Scheddfd,JCBAS] will be paid with 5-7 business days
accordingly.

29 Attachment 2 contains the following invoicing schedule (format: JCBAS invoice date (% to be billed)):
5/21/2014 (3.78%); 5/28/2014 (6.37%); 6/4/2014 (7.44%); 6/12/2014 (7.44%); 6/20/204%)76/28/2014
(7.44%); 7/6/2014 (7.44%); 7/116/2014 (7.44%); 7/21/2014 (7.44%); 7/30/2014 (7.84AR/R014 (7.74%);
8/30/2014 (1.89%); 8/30/2014 (1.89%); 9/18/2014 (1.89%); 9/19/2014 (1.89%); 1WA 11289%); 10/12/2014
(1.89%); 10/31/2014 (1.89%); 11/1/2014 (1.89%); 11/19/2014 (1.89%); 11/20/2014 (1.89%); 12/7/20%%; (1.89
12/10/2014 (1.89%).
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DO1 1 6 — “Invoices” provides that JCBAS “shsllbmit invoices per Attachment 2-Milestone
Schedule once acceptance of those Deliverables has been provided by the Government to
[TaSM].”

DO1 § 7 — “Period of Performance” provides thighe period of performance is 11 February
2014 — 31 December 2014.”

DO1 1 8 — “Place of Performance” provides tHaBAS shall perform in the following locations:
Radford, VA, Dublin, VA; and Camp Beuhring, Kuwait.

DO1 19 — “Delivery Terms” provides for F.O.B. Origin

DO1 1 10 — “Delivery Schedule” provides for a dehy schedule, set fdrin “Attachment 3-
Delivery Schedule®

DO1 1 11 — “Acceptance Criteria” provides:

All contract deliverables includg (but not necessarily limited) monthly status reports and
all Energy Efficient Units submitted to [TaSM] shall be deemed accepted upon Government
acceptance of the Energy Efficient Units at Camp Beuhring, Kuwait.

SOW 1 2.1 — “Detailed Requirements — Dedrgview” provides in relevant part:

[JCBAS] shall cover all the required tools dwgithe design review thaitill be necessary to
erect the shelters, and the dgsof how the shelters will bgackaged into containers.
[TaSM] is interested in innoWi&Ze packaging to see if lessrdainers can be utilize during
the transportation. Packaging of the shelteadl §le completed in the most effective way to
be ready for shipping but no greater ttved containers pewo story shelter.

SOW 1 2.2 — “Detailed Requirements — Productf 72 two-story Shelters” provides:

TaSM shall provide all 40’ containers at DublVirginia for [JCBAS]. [JCBAS] shall fully
package all 72 two-story sheltengluding tools that will be reqred to assemble the shelters
into the 40’ containers. Fully packaged comeas shall be made ready for shipment and will
be picked up by TaSM according to thé@adule provided to the Subcontractor. Any
changes to the schedule shall be approved by TaBM shelters must include all the items
required for the complete installation (elecati ECU, etc.) as listed in the proposal.

SOW 1 2.2.1 — “Detailed RequirementShelter Requirements” provides:
[JCBAS] is responsible for the provision df @mponents of the shelters, including every

part necessary for final and complete asdgnfdl components, inalding the shelter as a
whole, shall be in conformance wittle PWS and the Proposal Documents.

30 Attachment 3 is blank.
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SOW ¢{ 2.2.3 — “Detailed Requirements — LA8ny Test and Evaluation Command (ATEC)
Certification” provides:

[JCBAS] shall produce and assemtileee units for ATEC ceriifation. All three units shall
pass all test objectives. All g units shall be undamaged, complete and ready for operation
before testing. This certification is b completed at Dublin, Virginia.

One month prior to the ATEC inspection, [JCBASBRII provide to [TaSM] a draft of the
shelter guide and all Materi&lafety Data Sheets (MSDS).

After the initial inspection, [JCBAS] shall makk eorrections to any test incidents in order
to receive ATEC certification.

After certification, the units sllaemain at Dublin, Virginia for training and other purposes
4-6 weeks after ATEC certifitian. If the units are no longeequired for training, the units
shall be disassembled, packaged and loaded, ready for shipment to Kuwait.

SOW 1 2.2.5 — “Detailed Requirents — Packaging” provides:

[JCBAS] shall package by design each twoystbrelter into two 4@hipping containers

(ISO containers) in accordancetivthe PWS and the Proposalddments. Packaging of the
shelters shall be completed in the most é¢ffecvay to be ready for shipping but no greater
that two containers per twoosy shelter. [JCBAS] shadllso include in the shipping
container for each individual dber a shelter guide as descidbia section 3.4 below. All
components of the shelter, to include alidveare and accessories required for full operation
of the shelters shall be packaged ieithinal form, ready for final assembly.

SOW 1 2.4 — “Detailed RequirementSraining support” provides:

[JCBAS] shall prouile training support to [TaSM] ol @omponents of the ATEC certified
shelters, to include construction, installaticepair, and troubleshdat. Training support
provided shall ensure thdte contractor is able to fully assemble the shelters and that they
operate as required. Training shall be proditteTaSM personnel at Dublin, VA and once
at Camp Buehring, Kuwait.

SOW {1 2.5 — “Detailed Requirements —ddmentation and Manuals” provides:
[JCBAS] shall provide manualguides, and documentation as required by the contract, and
shall update all manuals reldto the systems listed abowethe SOW. [JCBAS] shall
deliver all the technical and opé&omal manuals for the shelters and associated equipment to

TaSM, and if requested after the period of pentamce, directly to the customer. See section
3 below.

SOW 1 2.6 — “Detailed Requiremis — \Warranties” provides:

Warranties shall be provided by [JCBAS],d@ocordance with theubcontract between
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[TaSM] and [JCBAS]. Warranties shall teboth [TaSM] and [TaSM]'s customer.

[JCBAS] shall provide a point afontact for all warranty clais. Commercial warranties for
all shelter components shall commence fromdide of Government acceptance of shelters.
Government acceptance will occur when adllgdrs are assembled, final inspected, and
operate as required.

SOW 1 3.4 — “ShelteBuide” provides:

[JCBAS] shall provide a Sheh&uide that details how to setup, disassemble, and package
shelters for transportation to another lamat As a minimum, the guide shall address
relative times for set-up andsdissembly, labor requiremergpgecialized tools required and
the method for repackaging and shipping. The guide shall also detail any routine
maintenance actions required and howejmair/troubleshoot/replace components.
Additionally, the Shelter Guide shall includdéist of recommended commercial item spares,
corresponding part numbers, and where the ceruial item spares may be purchased.
[JCBAS] shall provide a sheltguide to [TaSM] as describaal section 3 above, and shall
include a shelter guide for each individual umitpaper form as part of the packaging in
section 2.1.5 above.

SOW 1 3.5 — “Shelter Spéiciations” provides:

[JCBAS] shall provide a Shelter Specificatithat details the structure dimensions,
component sizes, location andes of entrances, weight, loadpacity, electrical capacity,
wiring diagrams, location of outlg parts list, schematic anchet technical details including
but not limited to ECU manufacturer spec#iions and manuals, power interfaces, PV
specifications and other major components.

PWS § 1.2 — “Objective” prodes in relevant part:

The replacement of soft walled shelters withhty insulated rigid walled shelters that are
soldier erectable, re-deployable, equipped witbrgy efficient ECUs, and LED lighting will
greatly improve energy efficiency.

PWS § 2.0 — “Applicable Documentptovides in relevant part:

Material and electrical installation dhlae in accordance with manufacturer’s

recommendations and latest revision & tbllowing codes, standards, manuals and

specifications, except where more stringequmeements have been specified herein:
* * * * *

e American Society for Testing and Matds (ASTM) Internéonal, ASTM-E1925-10,
Specification for Engineering and Design Ciagor Rigid Wall Relocatable Structures
(www.astm.org}'

31 The ASTM requires that assembly of the sheltenaltse accomplished within twman-hours per 150 square
feet of floor space”; and that there i@ “special tools,” which are “tootsther than common hand tools or those
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PWS § 3.3.4 — “Design Flexibilityprovides in relevant part:

Shelters shall be portable, modular alhovafor rapid assembly/disassembly using a
minimal set of tools and come with aehier Guide (see PWS paragraph 4.2.3, below).

PWS § 3.3.4 — “Water Mitigation” provides in relevant part:

The roofing system and sides shall be watgrttand be capable of shedding water to the
exterior of the structure, allowing for runoff.

PWS § 3.3.4 — “Shelter Guide” provides:

The contractor shall provide a Shelter Guide in English thatlsi&ow to setup,

disassemble, and package shelters for trangorti@ another locationAs a minimum, the
guide shall address relative times for set-ug disassembly, labor requirements, specialized
tools required and the method for repackagingsdmoping. The guide sii also detail any
routine maintenance actions required and tmvepair/troubleshoot/replace components.
Additionally, the Shelter Guide shall includdist of recommended commercial item spares,
corresponding part numbers, and where the commercial item spares may be purchased.

Technical Proposal — “Executive Sumyigprovides in relevant part:

The MEES system proposed by TaSM is a full kit composed of 5 1/2” thick wall, floor and
roof panels. The panels are compose®2ufa steel stud, non-briahgj ribs bonded to high
density BASF Neopor® Expanded Polystyrene (EPS) sandwiched between a PVC cladded,
24ga 50ksi, G90 steel outer layer givihg walls, roof and floors an R-25.

* * * * *

To ensure continuous sheltestallation at Camp Buehring atmlcomply with the time line
requirements of this solicitation, TaSM will hasentainers available at the production site
and these containers will be loaded withtive-story shelters each day, each week shipping
off the week’s production. TaSM will haverde Kuwait based assembly crews available.

Technical Proposal — “Introductiomprovides in relevant part:

Table 2 below highlights those areas wheeeTaSM MEES performance exceeds the KEEP
PWS requirements.

Table 2: PWS Requirements the MEES Exceeds

PWS Requirement | MEES Performance

Shelter
Shelters shall have a minimum thermal | The MEES walls, floors, and roof are

designed specifically for use with a delivered product,” or “equipment required to erect or beikbetters. PI.
Ex. 2.
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efficiency of R-18 (floor), R-22 (walls) and | composed of 5 1/2” thick panels with Bn
R-25 (roof). value of 25 This provides a 15%
improvement in overall thermal efficiency
which translates into increased overall engrgy
savings. The unique panel structure which
eliminates thermal bridging across the
panel and the use shiplap panel joints
provides superior thermal efficiendyon-
thermal degrading EPSis a superior
insulating material.

Exterior walls of the shelter shall have at | The MEES exterior walls a@ne-hour fire
least a one hour fire rating. rated, independent laboratory tested
compliant to the complete battery of ASTM
E119 standard fasne hour fire rating for a
wall under load. The MEES walls were
tested compliant unden applied load of
16,704 pounds (1,392 Ibs./linear foot) and
further subjected t80psi hose stream

Technical Proposal 8§ 1.1 — “Strucdtand Design Flexibility — Mat&ls” provides in relevant
part:

The MEES 5 %% thick floor, roof, and wall (R2panels are composed of structural grade
G90 steel frame members with a Neopor® expdmmaystyrene (EPS) core. Each panel is
assembled using a technique that bondstie stud to the Neopor EPS. The unique
method of bonding allows for the structusééel members to provide strength without
passing all the way through the inside aaé to the outside surface (See Figure 2)
eliminating a thermal bridge. The interior amderior of the panas a 26ga, 50 ksi steel
skin covered with a bonded UV protected®¥%oating which provides a color embedded,
robust weatherproof and durable protectionnePgints are covered with VentureClad, a
UL listed, multi-layered, zero permeabiltyapor barrier, resistant UV and extreme
environmental conditions.

* * * * *

Table 3: MEES Material Specifications

MEES Material Specifications
Panels Exterior Wall: 3’ 1-9/16” x 8'6"x 5 %", R-25, one hour fire rated;
Type Il non-combustible
Interior Wall: R25, Type Il con-combustible
Floor: 3" 9” x 7" 3-5/8” x 5%2", R-25, Type Il non-combustible
Roof: 3" 9" x 7’ 3-5/8” x 5%2", R-25, Type Il non-combustible
Panel Construction | G90 structural member, non-theal bridging, 18-5/16” o.c. bonded
to Neopor® EPS. 5.5” panel thiclsge(see Figure 2). Skin (panel
covering) is 26ga 50 ksi G90 galvaed steel sheet with 6 mil thick
PVC bonded cladding in Desertim 83446 (exterior) and 6 mil on
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| | the interior surface except for thterior surface of floor panels. |

Technical Proposal 8§ 3.1 — “ScheddlMEES Installation” provides:

The MEES concept is to provide easy instadlaby unskilled personnel. TaSM’s plan is to
erect a two-story building ewethree (3) days utilizing four (4) person crew. The
installation crew will consist of three (3)\videvel workers and one (1) more experienced
worker to ensure the installation proceduwaes followed and the installation meets the
construction requirement.

In addition, TaSM will provide a two (2) perseapervisor crew whose responsibility will be
to unload the shelters from the truck when itvasi stage the requir@daterials in order of
assembly, and transport the materials forn] fsie staging to the installation areas. TaSM
will have a site lead to ensure everythingrisceeding according to schedule and provide
necessary assistance to the crews as required.ofQhe other requirements for the site lead
will be communication with the stiomer on site as required.

This staffing structure will ensure that sllo-story shelters will be erected during the
timeframe of the contract. TaSM leadershgs extensive experience in utilizing local
nationals (LNs) or third country nationals (TEMNs installation crews. TaSM is familiar
with the process of getting LNs and TCNs oa $ite at Camp Buehring and will ensure that
the crews are on site six (6) days a week.

Additional information on project scheduleesifics including production, transportation,
and MEESs erection is illustratedSection 3.4 othis proposal.

Technical Proposal § 3.2 — “Scheeltl Transportation” provides:

TaSM will ship seven (7) two-story buildings from the production facility to Camp Buehring
Kuwait every week starting approximately six60) days after award of contract. Each
shelter will ship via ground from the productifaeility to the port of Norfolk, VA in 40 ft.

ISO containers. Each two-syoshelter will be packagadto two (2) catainers; one

container will store the wall and ceiling pdéseThe second container will transport the
raised base, stairways, HVAC system, aradlectrical components. From Norfolk, VA the
containers will be shipped via U.S. flagship to Kuwait. Customs in Kuwait will be handled
by our transportation subcontractor who will wavith Kuwaiti Customs agents to ensure
timely release of the shipments. From Cust@éhe units will be transported via truck to
Camp Buehring where the containers will liieloaded at the lay down yard and will be
unpacked by our logistics team on-site.

The logistics team on-site at Camp Buehrinty be responsible for tracking all of the units
and will transport the required items to the pad for each day of assembly.
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Technical Proposal § 3.4.2 — “Schedul&ransportation $edule” provides:

To ensure continuous sheltestallation at Camp Buehring atml comply with the time line
requirements of this solicitation, TaSM will stipven (7) two-story shelters, fourteen (14)
ISO containers, weekly via U.S. flagship.amsportation from the pduction facility to
Camp Buehring, including all customs clearanaé,take approximately forty (40) days per
shipment.

Technical Proposal § 3.4.3 — “Schedul®IEES Installation Schedule” provides:

TaSM will have two (2) supervisors who untbtine shelter equipment, stage the pad, and
manage the installation teams. There wilthree (3) four (4) person installation teams who
will assemble one (1) two-story shelter irpegximately three (3) days. CFT and PVT will

be completed concurrently and immediately following assembly and completion of a shelter
or group of shelters.

Technical Proposal — “Kuwait Shelter Assembly” (in response to “Evaluation Notice (EN) 1: T3-
01”) provides in relevant part:

TaSM’s team has the ability to expediteir schedule significdly by addressing the
following components of the overall schedule:

e Production Capability

e Kuwait Shelter Assembly

Production Capability
The production facility, located in RadfoMdA, has dedicated Iifeof their total
production capacity to the Army KEEP #lees. During the normal 40 hour work week,
the Projection KEEP line can produce upeight (8) two-story shelters. . . .

However, the production output can easilyil@eased to a maximum of twenty-four
(24) two-story shelters per week. This will be achieved by the addition of two (2) more
shifts per day.

Additional capacity can further beganded by utilizing the remaining (com

* * * * *

Kuwait Shelter Assembly
TaSM has validated that an adequate asselabbdr pool exists in Kuwait to meet either
production schedules [sic]. In order to atenodate the production schedule of twenty-
four (24) two-story shelters per week, Ta8hM start with six (6) assembly teams for the
first set of twenty-four (23) units. TaSM will increase the number of assembly teams to
eight (8) to accommodate the assembly efsbcond set of twenfgur (24) units and
will increase the number of assembly tedmgen (10) to complete the project.
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