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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

LINDA SARSOUR et al,
Plaintiffs,
V.

Civil Action No. 1:1¢v00120(AJT/IDD)
DONALD J. TRUMP et al,

Defendants

)

MEMORANDUM OPINION

Presentlypendingbeforethe Courtis Plaintiffs’ “EmergencyMotion for Temporary
RestrainingOrderand/orPreliminarylnjunction” [Doc. No. B] (the“Motion”). The Courtheld
ahearing on theMotion on March 21, 2017, followinghich ittook theMotion under
advisement. Upon considerationtbé Motion, thememorandan supporthereof and in
opposition thereto, thargumentsof counsekt the hearinghdd on March 21, 2017, and ftne

reasonsetforth below, theMotion is DENIED.?

l. BACKGROUND
The Plaintiffs seekanemergencyrderenjoiningthe enforcemendf Executive Order
13,780 {EO-2" or the“Order”), issued byresidenDonald J. Tump (“PresidentTrump” or the
“President) on March 6, 2017 and scheduledyb into effect on March 16, 2017.uljectto a
numberof enumeratedimitations,exemptions, and waivers, tf@rder sispendentry into the

United Statesby naionalsof six countriesfor 90 days and ball refugeedor 120 days. B-2

! Both parties have urged the Court to decide the Motion on the merits. tibujaay the Plaintiffs claim that given
the nature of their Establishment Clause injuries, the harm inflict&b¥is not confinedo any particular
provison and persists so long as any of its provisions continue to operiaen t@e nature of Plaintiffs’ claims, the
temporary and limited nature of the injunctions already issued, and theHatappear to be particular to these
Plaintiffs, the Court cacludes that there remains a justiciable controversy ripe for adjudicatiomilatiterefore
decide the Motion on its merits.
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explicitly rescinds Executive Order 13,769 (“BQs which similarlytemporarily barred
nationals from certain countries from obtaining visas or entering the Undezs St did not
contain the exemptions and waivers now in EO-2 and also inctettadn religious preferences
no longer in EO-2.

The ultimate issue in this action is whether the President exceeded his autitbetyas
delegated to him by Congress or as provided by the ConstitiBuarbecaus®laintiffs se& at
the beginning of this case the relief they would ultimately obtain at the end cdd@eshould
they prove successfuijaintiffs must show not only that (1) they are likely to succeed on the
merits of their claim that EQ exceeded the Presidentiglzority, but also that (2) without
immediate injunctive relief, Plaintiffs face imminent irreparable harm; (3) the leatdnc
equities, including the balance of hardships, weigh in their favor; and (4) issuahee of t
requested injunction on an emergency basis is in the publiesht®Yinter v. NatRes. Def
Council, Inc, 555 U.S. 7, 22 (2008).

A. Factual History

1. Executive Order No. 1

On January 27, 2017, President Trump issued Executive Order 13,769, titled “Protecting
the Nation from Foreign Terrorist Entry into the United States,” 82 Fed. Reg. 88727Ja
2017). EO1 immediatelysuspendednmigrant and nonimmigrant entry intlee United States
for 90 daydo aliens from Iraq, Iran, Libya, Sudan, Somalia, Syria, and Yer&a€hl also
suspended the U.S. Refugee Adlsions Program (“USRAPfpr 120 daysid. § 5(a), and
suspended thentry of all refugees from Syriadefinitely, id. § 5(c). Furthermore, in screening
refugees, government bodies were directed “to prioritize refugee ala@us by individuals on

the kasis of religious-based persecution, provided that the religion of the individuaingtyn
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religion in the individual’'s country of nationality.ld. 8 5(b). The order provided for “cabg-
case” exceptions to the 12y refugee suspensioid. 8 ).

A group of plaintiffs including the State of Washington and the State of Minnesota
challenged EEL on both constitutional and statutory grounds in the United States District Court
for the Western District of Washingtoiskee Washington v. Trumgo. C17-0141JLR, 2017 WL
462040 (W.D. Wash. Feb. 3, 2017). On February 3, 2017, the district court issued a nationwide
injunction halting enforcement of the operative portions of that oattbgugh it did not provide
a specific basis for finding thdte plaintiffs were likely to succeed on the merits. On
February 9, 2017, the United States Court of Appeals for the Ninth Circuit denied the
defendants’ emergency appeal to stay the district court’s order, whichtitumzhas a
preliminary injuncton. Washington v. Trum@847 F.3d 1151, 1165-66 (9th Cir. 2017). The
Ninth Circuit found that the defendants had not demonstrated a likelihood of success on the
merits as to the plaintiffs’ procedural due process ¢laim it reserved judgment dne
plaintiffs’ Establishment Clause and Equal Protection Clause claims, noting thatatise[d]
serious allegations and present[ed] significant constitutional questitthat 1168.

Separately, on February 13, 2017, this Court enjoined the enforcenseatioh3(c)
only as to Virginia residents and students enrolled in state educational imssitigitated ithe
State otVirginia. Aziz v. TrumpNo. 1:17ev-116,--- F. Supp. 3d--, 2017 WL 580855 (E.D.

Va. Feb. 13, 2017Brinkema, J.). This Court ruled thiie plaintiffs had clearly demonstrated a
likelihood of success on the merits of their Establishment Clause claim, but it datness

their other claims.That injunction has not been appealed.
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2. Executive Order No. 2

Responding to the saessful legal challenges to EQon March 6, 2017, President
Trump issued EO-2EO-2 explicitly rescinds EGL and was scheduled to go into effect on
March 16, 2017 at 12:01 a.m. EDT. EOras the same title as Eand has many of the same
stated policies and purposes. It also has substantial differences, aedistugtail below.

Briefly summarized, E€ removes Iraq from the list of designated countries whose nationals are
covered by the Ordeeliminates the indefinite sugpsion ofall refugees from Syrj@xempts
otherwise covered persons who are located in the United States or who had apgrapaht
documents as of the date on which EO-1 was issued, provigesfechtegories where

otherwise covered persons qualify for consideration of a wanerremoves any religious

based preferences for waiverfie Orderalsocontains substantially more justification for its
national security concerns and the need for trdeQ includingwhy each particular designated
country posespecificdangers.

Before the Order’s effective datbe State of Hawaii and a United States citizen
challenged th®©rderin the United States District Court for the District of Hawaii. On March 15,
2017, theHawaii court issued a nationwide temporary restraining order (“TRQO”) enjoining the
enforcemendf sections 2 and 6 of EO-Hawai‘i v. Trump No. 1:17ev-00050, 2017 W
1011673 (D. Haw. Mar. 15, 2017). At the hearing in this action before this Court on March 21,
2017, Defendants represented that they erpeice District of Hawaiicourtto extend the TRO,
with their consent,ntil that court decides the pending motfona preliminary injunctiona

hearing on whiclhasbeen scheduled for March 29, 204 The TRO has not been appealed.

2The TRO did not have an expiration date, but it will expire on March@®7,2inless extende®&eeFed. R. Civ.
P. 65(b)(2)X“The order expires at the time after entriot to exceed 14 daysthat the court sets . . ).”Where the
court has not set a specific time of expiration, the order simply expirgedn days aftezntry.

4
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A separate group of six individuals and three organizations challenged EO-2 in the
United States District Court for the District of Maryland, alleging that it inflicted stigmg
injuries as well as various other more particularized forms of harm. In ansggded on March
15, 2017 but entered on March 16, 2017 Nteeylandcourt issued a nationwide preliminary
injunction enjoining the enforcement of section 2(c) of EQr2I Refugee Assist. Proj. v.
Trump No. 8:17ev-00361TDC, --- F. Supp. 3d--, 2017 WL 1018235 (D. Md. Mar. 16, 2017).

Litigation in the Western District of Washington also contsiula that case, Plaintg
filed an emergency motion to enforce the court’s February 3, 2017 preliminary injunci@ of
1. The district court rejected that motion, finding that EO-2 did not violate the cptidis
preliminary injunction becaudeO-2 is substantively diffrent from EGL. Order Denying
Washington’s Emergency Motion to Enforce the Preliminary InjuncWdgashington v. Trump
No. C17-0141JLR (W.D. Wash. Mar. 16, 2017), ECF No. 163.

By way of summaryat this pointthe District of Hawaicourts TRO remains in effect as
to sectiols 2 and 6 of the Order until March 29, 2017, and the District of Maryglands
preliminary injunction remains in fefct as to section 2(c) of thed®r. All other sections of EO-
2 are in force at this time. Plaintiffs in thigdation ask this Court to enjoin the enforcement of
EO-2 in its entirety.

B. Plaintiffs Who Move for Emergency Relief

All Plaintiffs are Muslims who are presentigsiding in variousocatiors across the
country anctlaim that they have been harmed by the issuance &f B@ variety of ways.
Among the injuries they allege is the harm created by a stigma against Muslimsnitheg
United States. Specifically, they claim tlagta result of Defendants’ conduct, beginning with

theinitial announcemenaf the “Muslim Ban’ Defendantshave promoted views thét)



Case 1:17-cv-00120-AJT-IDD Document 36 Filed 03/24/17 Page 6 of 32 PagelD# 879

disfavor and condemtiheirreligion of Islam;(2) marginaliz and exclae Muslims, including
themselves, based on the claim tHaislims aredisposed to commaécts ofterrorism (3)

endorse other religions and nonreligion osam; (4) Muslims are outsiders, dangerous, and
not full members of the political communitgnd (5) all non-adherents of Islam are insiders and
therefore favored Amended Complaint [Doc. No. 11]AC”) 11 2638. In addition, Plaintiffs
allege a range of other injuries based on egmdwcular status in the Unit&tatesandeach’s
relationships with persons outsidiethe United StatesThe following eight Plaintiffs have

joined in the Motiort

Plaintiffs Basim Bkarra, Hussam Ayloush, and Adam Soltani are United States citizens
who allegedly“are no longer able to bring their family members from Syria and Iran to visi
them in the United States as a direct result of the Revised MuslifEBaB] as they otherwise
would.” Plaintiffs’ Motion (“Pls.” Mot.”) 6. Theyfurtherallege that, as “prominent civil rights
and grassroots activists,” they “have had to change their conduct adverselyheyhave been
required to assist and advocate on behalf of Muslingeted or stigmatized by the First Muslim
Ban[EO-1], push back against the aMuslim sentiment fomented and legitimized by
Defendants, and defend their religion as a religion of peace on national mediaamatlets
through grassroots effortsId.

Plaintiff John Doe No. 6 is also a United States citizen. He recently filedreagear
petition for his Sudanese wife currently residing outside of the United Stdtes he clained
would be “subjected to a more onerous application process that willedurito make
heightened showings to obtain a waiver from the Revised MuslinjlB242], pursuant to Sec.

3(c)(iv) of the Revised Muslim ban, based solely on her Sudanese national odigi-7. That

® Plaintiffs John Doe No. 5 is a Sudaneatianal and lawful permanent resident of the United States who initially
joined in the presently pending Motion; however, on March 21, 2017, hdreit his Motion. [Doc. No. 31.]

6
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petition was approved while this Motion was pending, howeseelJoc. No. 31], and her visa
application is now pending.

Plaintiffs John Doe Nos. 7 and 8 are lawful permanent residents of the United States.
John Doe No. 7 is a Syrian national, and John Doe Moa8udanese nationallohn Doe No. 7
filed a marriage petition for his wife, whiehcurrentlypending. John Doe No. 8 also filed a
marriage petition for his wife, whiclwvasapproved, but her visa application remains pending.
These thre®laintiffs allege that undeeO-2, “their wives’ visa applications will be subject to a
more onerous application process that will reqglilrem] to make heightened showings to obtain
a waiver from the Revised Muslim Banld. 7.

Plaintiffs John Doe Nos. 2 and 3 are students of Somali and Yemeni national origin who
were issued singlentry F1 student visas which expire upon completion of their studies. They
allege that tay intencedto travel outside of the United States but that, if they do so now, they
“will be subjected to a more erous application process that will require them to make
heightened showings to obtain a waiveld’. They claim that this inability to travel imposes a
hardship because they are additionally deprived of the opportunity to see theedaamtihey
may not be able to stay in student housing during school bredk2-8.

C. Procedural History

President Trump issudfO-1 on January 27, 2017. Three days later, on January 30,
2017,Plaintiffs filed their Complaintor Injunctive and Declaratory Relief [Doc. Nodgainst
President Trump, Secretary of the Department of Homeland Security Johryi-th&elU.S.

Department of State, and the Director of National Intelligénd@&en, on March 13, 201 74ter

* On February 3, 2017 and February 27, 2017, three separate motionsvenimeere filed bpro semovants
Janice Wolk Grenadier [Doc. No. 2], Raquel Okyay [Doc. No. 4], and Vieewplino [Doc. No. 8]. The Court
denied each of these motions. [Doc. Nos. 5, 10.]
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Presdent Trump’s March 6, 2017 issuancee@-2, whichexplicitly rescineéd EO-1,Plaintiffs
filed their Amended Complaint for Injunctive and Declaratory Relief [Doc. No. 11] alsasel
their presently pending “Emergency Motion for Temporary Restraining @rdkior Preliminary

Injunction” [Doc. No. 13].

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 65 authorizes federal courts to issue teynporar
restraining orders and preliminary injunctions. “The standard for granting aiffeO or a
preliminary injunction is theame.” Moore v. Kempthornel64 F. Supp. 2d 519, 525 (E.D. Va.
2006)(citation omitted) (internal quotation marks omittedoth are éxtraordinary remedies
involving the exercise of a very fagaching power to be granted only sparingly emidnited
circumstances.’MicroStrategy Inc. v. Motorola245 F.3d 335, 339 (4th Cir. 2001). The
movants bear the burdendstablishtiat (1)they ardikely to succeed on the merits thieir
case; (2Yhey ardikely to suffer irreparable harm in tladsence of injunctive relief; (3) the
balance othe equities tips in thefavor; and (4) an injunction would be in the public interest.
Winter v. NatRes. DefCouncil, Inc, 555 U.S. 7, 22 (2008Manning v. Hunt119 F.3d 254,

263 (4th Cir. 1997)see alsd?ashby v. Delia709 F.3d 307, 321 (4th Cir. 2013).

1. ANALYSIS
A. Standing
In order to obtain the requested injunctiBigintiffs must first demonstrate that they
have standing to challenge EOD Defendants dispute that any of the Plaintiffs have standing.

“Standing doctrine functions to ensure, among other things, that the scarceessbtine

® In their Motion, Plaintiffs incorrectly claim that theyd their Amended Complaint on March 10, 2082e
Def.’s Mot. 8. The Amended Complaint is dated “March 13, 204&¢AC 53, and the Court’s CM/ECF electronic
case filing system also indicates that the document was electronicallgrilrch 13, 2017.

8
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federal courts are devoted to those disputes in which the parties have a ctaloeetd-sends

of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), ]328 U.S. 167, 191. To establish standing,
a plaintiff must set forth specific facts to demonstrate that (1) he hasré&li#a ‘injury in fact’

... which is (a) concrete and particularized . . . and (b) ‘actual or imminent, not aoalject
hypothetical”; (2) there exists “a causal connection between the injuthamdnduct
complairedof”; and (3) “it must be ‘likely,” as opposed to merely ‘speculative,’ thatrijugy

will be ‘redressed by a favorable decisionLujan v. Defenders ddVildlife, 504 U.S. 555, 560-
61 (1992) (citations omitted). Plaintiffs must demonstrate standing for elagmy, but a claim

is justiciable if even only one Plaintiff has standing to rais8dastic v. Schaefei760 F.3d 352,
370-71 (4th Cir. 2014).

Becuseof the nature of Plaintiffs’ statutory amdnstitutional claimstheir showing of
standing may be based on subjective, non-economic, or intangible inj8tkee v. Haywood
Cty, 131 F.3d 1083, 1086 (4th Cir. 1997R]ules of standing recognize that noneconomic or
intangible injury may suffice to make an Establishment Clause claim justiciaMes} v.
Spartanburg Cty. Sch. Dist. Seyé83 F.3d 599, 605 (4th Cir. 2012) (“[P]laintiffs have been
found to possess standindp@n they are ‘spiritual[ly] affront[ed]’ as a result of ‘direct’ and
‘unwelcome’ contact with an alleged religious establishment within their comniu(ojixting
Suhre 131 F.3d at 1086-87)Bostic 760 F.3d at 37ZHgual Protection Clause challengkke
Establishment Clause challengean be premised on “stigmatic injury stemming from
discriminatory treatmeri). However the allegation of injury in the form of a stigma alone is
insufficient to support standing; there must also be a “cognizableg icguised by personal
contact [with the offensive conduct]Suhre 131 F.3d at 109Gee also Mos$83 F.3d at 607

(finding standing where plaintiffs alleged “outsider” status after hangngived a letter from
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their school district promoting a “course of religious education [with] Canstontent” and
“prayers and other Christian references [at] school events”).

In this case, all Plaintiffs claim that in addition to the stigma that the Order has @npose
on them as Muslims, they have suffered “coghlieanjury caused by personal contact” because
EO-2 prevents or impermissibly burdens their ability to (1) reunite with theirgioreational
spouse®r other relatives(2) travel internationally without fear of forfeiting their own visas; (3)
renew the visas without being subjected to a heightened standard of review; and (4) attend
other life activities without the need to combat the pernicious effects & tBugh religious
advocacy and outreaclBased on these alleged injuries and the factdhtnat been presented,
the Court finds for the purposes of the Mottbat Plaintiffs have made a sufficient showing that
theyhave standingp challenge E€2.

B. Plaintiffs’ L ikelihood of Success on the Merits

Section 2(c) of EO-2 suspends the entry into the United States of natbhals, Libya,
Somalia, Sudan, Syria, and Yemen for 90 daybject to the limitations, exemptigrsd
waivers in sections 3 and 12. Section 6 of EO-2 suspends decisions on applicateiugee
statusworldwidefor 120 days subject to waivers issued under secti(a).6Plairtiffs seekto
enjoin EOZ in its entiretyon the grounds that all or parts of the Order exceed the President’s
statutory or constitutional authority and that, in any event, the Order, as g ndwthe
unconstitutional effect of imposing upon them grsié based on their status as Muslims.

“[A] party seeking a preliminary injunction . . . must clearly show that it idylite

succeed on the merit§. Dewhurst v. Century Alum. G&49 F.3d 287, 290 (4th Cir. 2011).

® Plaintiffs claim that “a showing of likelihood of success on the meritsgaired ‘only if there is no imbalance of
hardships in favor of the plaintiff.” Pls.” Mot. 12 (quotimgrex Israel, Ltd. v. Breakthrough Med. Corp52 F.2d
802, 808 (4th @i 1991)). After the Supreme Court’s decisioimterin 2008, the Fourth Circuit concluded that
“[o]ur. .. gandard in several respefés stated iirex Israel, Ltd] now stands in fatal tension with the Supreme

10
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The “requirement . . . is far stricter than . . . [a] requirement that the plainhffrigtrate only a
grave or seriouguestionfor litigation.” Real Truth About Obama, Inc. v. F.E.675 F.3d 342,
346-47 (4th Cir. 2009judgrent vacatedn other groundss59 U.S. 1089 (2010), ardihered

to in relevantpart, 607 F.3d 355 (4th Cir. 2010)In determining whether the Plaintiffs have
made the required showing, the issue iswtwgther EG2 is wise hecessaryunder- or over-
inclusive, or even fair. It is not whether EO-2 could have been more usefully di@cted t
populations living irnparticulargeographical areas presenting even greater threats to national
security or even whether it is politically motivated. Rathiee core substantive issuelalv, as

to which Plaintiffs must establishctearlikelihood of successs whether EQR falls within the
bounds of the President’s statutory authoritywbether the President has exercised that authority
in violation of @nstitutional restraints.

1. Plaintiffs’ Claim that EO-2 Violates thelmmigration and Nationality
Act (Count IV 8

Plaintiffs claim thatsection2(c) of EOQ-2 bars entry into the United States based on
nationality and therefore violatéise Immigratiorand Nationality Act of 1952'INA”) , Pub. L.
No. 82-414, 66 Stat. 163, 8 U.S.C. 88 1101-1537 (20RBintiffs argue tha8 U.S.C.

§1152(a)(1)(A) (“Section 1152") bars EO-Pefendants claim that the President’s broad

Court's 2008 decision iWwinter. . . . [T]he. . . balanceof-hardship test may no longer be applied in granting or
denying preliminary injunctions in the Fourth CirctiReal Truth About Obama, Inc. v. F.E.675 F.3d 342, 346
47 (4th Cir. 2009)judgment vacatedn other grounds559U.S. 10892010)

"The Supreme Court vacated the Fourth Circuit’s opinidReial Truth About Obama, Infallowing its opinion in
Citizens United v. [E.C, 558 U.S. 310 (2010and remanded to the Fourth Circuit “for ‘further consideration in
light of Citizens Unitedand the Solicitor General’s suggestion of mootnesR&al Truth About Obama, Inc. v.
F.E.C, 607 F.3d 355 (4th Cir. 2010) (quotiRegeal Truth About Obama, Inc. v. F.E.659 U.S. 1089 (2010))n a
published order issued per curiam, Baurth Circuit reissued Parts | and Il of its earlier opinion, “statindettts
and articulating the standard for the issuance of preliminary injusctiand remanded the case to the district court
for further consideration in accordance with the Supreme Couréstidie.

8 Plaintiffs' labeling of this claim as “Count V" in their Amended Complaint appears to be a &gihere is no
Count IV. SeeAC 50.

11
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authority under 8 U.S.C. § 1182(f)Section 118)”) to bar entry of “any aliens or class of
aliens” is not restricted by Section 1152.

Congress has the exclusive constitutional authority to create immigration pofieie
Galvan v Press 347 U.S. 522, 531 (19549. In exercising that authority, Congrésss enacted
(and repealeda wide variety ofmmigration statutesver the yearswith a wide variety of
restrictions and authorizations. As a result, the current version of the INA, astmngive
statute govelng immigration and the treatment of aliens originally passed in 1952, is a
legislative rabbit warren that ot easily navigated.

Section 118@)(3)B) identifies those aliens seeking to enter the United States who are
“inadmissible” because of certantentified activities related to terrorisnf.hese aliens include,
with certain exceptions, aliens who have engaged in “terrorist actividiesgasonably believed
to be engaged or “likely to engage after entry in any terrorist actiVidesrepresetativesof a
terrorist organization, endorse or espouses terrorist activities or pexsiads to do so, have
received militarytype training from a terrorist organization,aethe spouses or chileinof an
alien who is inadmissible8 U.S.C. 8§ 118Z()(3)(B)(i). “Terrorist activity” is defined broadly.
Seeid. § 118Z%a)(3)(B)(ii).

In addition to the specific criteria for inadmissibility set forth in Section (@)82)B),
Section 1182(f), which was also passed in 198Rgats broad authority to the President to bar
entry into the United Stated “any aliens or class of aliens.” More specificagction 1182(f)

provides that:

% The Court will first assess Plaintiffs’ statutory claims pursuant to itsatisig to avoid constitutional rulings
whenever possibleSee Ashwander v. Tenn. Valley Auf®7 U.S. 288, 347 (1936) (Brandeis, J., concurring) (“The
Court will not pass upoa constitutional question although properly presented by the recdrdréfis also present
some other ground upon which the case may be disposed of.”).

19 pefendants contend that the President has Article Il authority, assstlitatory authority, tissue EQ2. Given

the Court’s ruling, there is no need to consider the merits of Dafesidaticle 1l contentions.

12
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Whenever the President finds that the entry of any aliens or of any cldiensf a
into the UnitedStates would be detrimental to the interests of the United States,
he may by proclamation, and for such period as he shall deem necessary, suspend
the entry of all aliens or any class of aliens as immigrants or nonimmigrants, or
impose on the entry of alns any restrictions he may deem to be appropriate.
Id. § 1182(f). 8 U.S.C. § 1185(a) (“Section 118%apassed in 1978, further delegates
authority to the President:
Unless otherwise ordered by the President, it shall be unlawful for an alien to
depat from or enter or attempt to depart from or enter the United States except
under such reasonable rules, regulations, and orders, and subject to such
limitations and exceptions as the President may prescribe.
Id. 8§ 1185(a)(1). President Trumglies exlicitly on his authority under Section 1182(f) and
Section1185(a) to suspertie entry of all nationals from the six designated countoieS0
daysas well as to suspend the entry of all refugees under the United F¢figee Admissions
Programfor 120 days.EO-2 §82(c), 6.
In 1965, Congress amended the INA to prohibit certain types of discrimination in
connection with the issuance of immigrant visas. Section 1152 provides:
No person shall receive any preferencerariy or be discriminated against in
the issuance of an immigrant visa because of his race, sex, nationality, place of
birth, or place of residence.
8 U.S.C. § 1152(a)(1)(A)Plaintiffs rely centrally on this provision to argue that the President’s
exercise of his authority under Sections 1182(f) and 1185(a) is limited and rddisictes non-
discrimination provision in Section 1152.
8 U.S.C. § 1201(h) (“Section 1201") is also relevant. In pertinent pdttprovides:
Nothing in[the INA] shall be construed to entitle any alien, to whom a visa or other
documentation has been issued, to be admitted the United States, if, upon arrival at a port

of entry in the United States, he is found to be inadmissible under this chapter, or any
other provision of law.

13
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Id. 8§ 1201(h). So as to leave no doubt as to the scope of entitlement granted by the issuance of
an immigrant visaCongressnandated that thext of this provision “appear upon every visa
application” Id.

Plaintiffs urge this Court t@oncludethatsection2(c) of EQ2 discriminates on the basis
of nationality and is therefore prohibited $gction1152. Plaintiffs argue in this regard that
becausehis nondiscrimination section was added afeection1182(f), Congress intended that
it supersed&ection 1182(fjo the extent the two sections conflict. Plaintéfgue in support of
this position that, historically, presidents have used Section 1182(f) only to prohibituduecess
of visas to classes of applicants that aresngyect toSection1152. SeePls.” Mot. 27-28.
Plaintiffs also contend that because, when applicable, Section 1152(a) applgsassessment
of the terrorism related grounds for inadmissibility under Section 1182 (a)(®¥Blion
1152(a)s nondiscrimination restrictions must also be read to apply to the Presidenitssexalr
authority under Section 1182(f) and 11856 leasin so far as that authority is exercised to bar
entry based on terrorisaoncerns For all these reason®laintiffs claim that Congress
foreclosed the President’s ability to make national security determinatichg basis of criteria
prohibited unde6ection 1152

In response to Plaintiffs’ positioDefendantsee presidential authority and
authorizations in Sections 1182(f) and 1185(a) unaffected by Section 1152 and contend that the
President’s authority under those sectitamnfortably encompass the Order’s temporary
suspension of entry of aliens from six countrieBéfendant's Memoranduim Opposition to
Plaintiffs’ Motion [Doc. No. 22](“Defs.” Mem. Opp’n”) 17. They contend, in this regardt
Section 1185(a) was enacted after Section 1152 and that, in any event, Section 1152 prohibits

discriminationonly in the issuance of ammigration — nota nonimmigration— visa“in the
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ordinary process of visas and admissiorig. 18. Section 1152 “does not purport to, and has
never been interpreted testrict the President’s longstanding authority [under Sections 1182(f)
or 1185(a).” Id. Defendantgurthercontendhat since most of the aliens that Plaintiffs claim
will be affected byeO-2 — students, employees, tourisefugeesand family— would seek to
obtainnonimmigrant visas, any limitations imposbg Section 1152 would not extend to the
President’s authority to bar entry of that class of aliens seekingnmigrationvisas.

In construing the proper scope of the President’s statutory authority, the Court ha
reviewed the text and structure of the INA as a whole spetifically, the practicabperational
relationshipeach of the above referenced provisions has with the others. Based on that, analysis
the Court concludesit a minimumthat Section 1152’s nodiscrimination restrictions, which
apply in connection with the issuance of immigrant visas, do not apply to the issuancelor de
of nonimmigrant visaor entry undeSection1182(f) *2

The Court also has substantial doubts that Section 1152 can be reasonably read to impose
any restrictions on the Figent’s exercise dfis authority under Sections 1182(f) or 1185(a).
Under those sectiond)e President hashqualified authority to bar physical entry to the United
States at the bordeBections 1182(f) and 1152(a) deal with different aspects aftimégration
processand Section 1201 (Imakes clear that while clearly relatége process of issuing a visa,
and the rules and regulations related thereto, involves an aspect of the immigoatess pinat is
separate andistinct from the process attuallypermitting entry intdhe country. There is
nothing in the legislative scheme to suggest that Congress intended Section 186Rtohe

exercise of the President’s unqualified authority under Section 1182(f) with résjpec

2 The District of Maryland coumttempted to reconcile these seemingly contradictory provisions of gaIN
International Refugee Assistance Projethere, the court concluded that Section 1152 bars the President from
discriminating on the basis of nationality in the issuance of immigraaswnly.Int'l Refugee Assist. Prgj2017
WL 1018235, at *10.
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completely distinct aspect of the immigration process. To do so would appear to roaie Se
1201(h)all butmeaninglessLikewise, the Court sees little merit to Plaintiffs’ argument that
because there are specific groundsriadmissibilityin Section 1182)(3)(B) based on terrorist
activities, the President is foreclosed from barring entry of “aliens ssetaof alierisunder
Section 1182(f) based on national security concerns related to terrorism. Notlhiedaxttof
Section1182(a)(3)(B)or any other provision of the INA suggetitatan alien may be barred
from entering the United States on terrorism grounds only through the regulapplsation
process.This provision simply provides grounds that estabishseineligibility to receive a
visa or to be admitted into the country. It atbowsthat Congress knows how to make a
provision applicable to both the visa decision and the entry decision when it so intends and that
the two aspects of immigration are distinBee8 U.S.C. § 1182(a) (“Except as otherwise
provided in this chapter, aliens who are inadmissible under the following paragraphs a
ineligible to receive visas and ineligible to be admitted to the United Statéy.

For the above reasortee Court cannot say at this point in the litigation that Plaintiffs
have clearly shown that the President’s authority under Section 1182(f) and 118%{agdsby
Section 1152vith respect to either immigrant or nanmigrant visa. Plaintiffs have terefore
not demonstrated th#tey are likely to succeed on the medtsheir INA statutory claimeven if
EO-2 discriminates on the basis of nationa{@ount 1V).

2. Plaintiffs’ Claim that EO-2 Constitutes Unlawful AgencyAction
Under the Administrative ProceduresAct (Count IIl')

Plaintiffs claim that the issuance ofX=2 violates the Administrative Procedures Act
(“APA"), 5. U.S.C. 88 701-706 (2012). Although the APA defines an “agency” broadly to
include “each authority of the Government of the United States, whether or notthirs avi

subject to review by another agericy U.S.C. § 701, this definition is not broad enough to
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include the Office bthe President. The Supreme Court has explicitly found thatPresidens
actions [ae not reviewable under the APA, because the President is rjemcy within the
meaning of the APA."Dalton v. Specte511 U.S. 462, 469 (1994ee also Franklin v.
Massachusett$05 U.S. 788, 800-01 (1992) (“Out of respect for the separation of powers and
the unique constitutional position of the President, we find that textual silence is ngh énou
subject the President to the provisions of the ARAAccordingly, because President Trump’s
issuance oEO-2 is not reviewable under the APA, Plaintiffs have not demonstrated that they are
likely to succeed on the merits as to their unlawful agency action claim (CQunt |

3. Plaintiffs’ Claim that EO-2 Viol atesthe Establishment Clause
(Count )

Plaintiffs alsoallege thaEO-2 violatesthe Establishment Clause becauststavors the
religion of Islam®® The First Amendment prohibits any “law respecting an establishment of
religion,” U.S. Const. mend |, and“mandats governmental neutrality between religion and
religion, and between religion and nonreligiozpperson v. Arkansa893 U.S. 97, 104 (1968).
If an act is discriminatory on its face, than it will be subject to strict scrutirarson v. Valente
456 U.S. 228, 246, 255 (1982f.it is not discriminatory on itface, then courtsypically apply
a threepart test articulateth Lemon v. Kurtzmam03 U.S. 602 (1971p determine whether the

act violates the Establishment Cladse.

13 As a threshold matter, there remain open issues concerning to whatestemized Establishment Clause
principles and prohibitions developed over time with respect to dangesternment conduct transfer seamlessly in
application to restrict governmeadnduct touching upon national security matters, including immigratial the
treatment of aliens with no claim to citizenship or other immigration Bsnédevertheless, for the purpose of this
Motion, and because the Plaintiffs invoke the Establishment Clause basesir getsonal status as U.S. citizens or
as lawful residents of the United States, the Court assumes, witwdingd), that the President’s exercise of his
authority to issue EQ is circumscribed by settled Establishment Clause jplegi

 There is one additional test to find a violation of the Establishment Clauss lats only once been invokadd

is not relevant to this litigationRegardless of whether a government action is facially neutral, that adfibe

found constititional where there is “unambiguous and unbroken history” that unequivdeafionstrates the
Framers’ intent that the Establishment Clause not prohibit the goveractam. Marsh v. Chamberst63 U.S.

783, 792 (1983) (finding the opening of congresai@@ssion with a prayer constitutional).
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The tet of EO-2, unlike that oEO-1, makes no mention of religi@s a criteriorfor
benefits o burdens. Nevertheled3laintiffs maintaired at the hearinthatEO-2, section 1(f),
which articulates President Trump’s rationale behindtder, is neverthess discriminatory on
its face because thmational security riskeferenced to justify EO-@ that sections
demonstrably falsandEO-2’s plain languagéherefore betrays th@rder’sdiscriminatory
intent.

As an initial matterand as Plaintiffs concedie their brief the language of EQ is
facially neutral. SeePIs’ Mot. 5 (“[EO-2] creates a framework that although neutral on its face,
carries through the same invidious intent insofar it essentially seeks ¢overasportion of the
First Muslim Ban [EOQ-1].”). To be facially neutral saply means that there is no discrimination
in “that which is shown by the mere language employed, without any explanatidtfication,
or addition from extrinsic facts or evidentd-ace Black’s Law Dictionary(10th ed. 2014
Discrimination based on religion cannot be inferred from the langt@g2employs EO-2
draws no “explicit and deliberate distinctions” based on religeee Larson v. Valentd56
U.S. 228, 262 (1982). Moreovehe Court sees no basa the claim thaBEO-2's stated and
referencedustifications are“demonstrably falsg and no inference of religious discrimination
can be reasonabigferred from tlosejustificatiors. EO-2 is therefore facially neutral; andthe
Court applies theemontest to assess its constitutional validityder the Establishment Clause
of the First Amendment.

Under theLemontest,to withstand an &ablishment Clausghallengethe government
action(1) “must have a secular legislative purpose,” (2) “its principal or primagegceffiust be
one that neither advances nor inhibits religion,” and (3) “the statute must notdostaicessive

government entanglement with religion.’emon 403 U.S. at 612-13 (quotiryalz v. Tax
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Comm’n of City of N.Y397 U.S664, 668 (1970) (internal citation omitted}laintiffs do not
contend thaEO-2 fails to satisfythesecond or third prongs of themontest and the Court
only need toconsidemwhetherEO-2 has a secular purpose.

EO-2 clearly has a stated secytarrposethe “protect[ion of United States] citizens from
terrorist attacks, including those committed by foreign nationals.*2EB(a). It also details
the overall policy and purpose for the Ord8eed. (“The screening and vetting protocols and
procedures associated with the vissuance process and the United States Refugee Admissions
Program (USRAP) play a crucial role in detecting foreign nationals who amamit, aid, or
support acts of terrorism and in preventing those individuals from egtée United Statedt
is therefore the policy of the United States to improve the screening and pettiogols and
procedures associated the vissdance processidthe USRAP.”);id. 8 2c) (explaining that the
suspensions are needed “[t]o temporarily reduce investigative burdens on rejeventsa
during the review period described in subsection (a) of this section, to ensure grerevagw
and maximum utilization of available resources for the screening and \&tfiorgign
nationals, to ensure that adequate standards are established to prevent infijtrfatiergb
terrorists, and in light of the national security concerns referenced iarséatif this order”).
The Court musthereforefirst determine to what extent and onatlvasist will look behindthe
Order’sstated seculgrurposeand justification to determine whethe©-2 constitutes a
subterfuge or pretext fatrue purpose ofeligious discrimination.The Plaintiffs contenth that
regardthatthe Court must consider whisieyclaimis a long and unbroken streamaoftr
Muslim statementmadeby both candidate Trump and President Truagowell asis close
advisors, whichtaken togethemakes clear that EGL and EO-2 are nothing mattean

subterfugs for religious discrimination against Muslims. Defendants contend that gieen t
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clearly articulated secular purpose and national security related pisbifis in EG2, the Court
should not consider any such statements and end itsyrajtine text ofEO-2.

In determining how to proceed, the Cogrtastupon cross jurisprudential currentdn
the one hand, this prong of themonanalysis‘contemplates an inquiry into the subjective
intentions of the governmentMellen v. Bunting327 F.3d 355, 372 (4th Cir. 2003). On the
other hand, th&upreme Coutthas repeatedlgautioned that in the immigration context, a court
should not “lo& behind the exercise of [Executive Branch] discretion” when exercised “on the
basis of a facially legitimate and bona fide reasdfliéndienst v. Mandel08 U.S. 753, 770
(2972). In Mandel theSupreme Court recognized that First Amendment rights were implicated
in the government’s denial of a visa to an invited foréggturer Neverthelessand even
though the government did not attempt to justify that denial on national security gréwends, t
Supreme Court concluded thalhere thegovernment has providedfacially legitimate and bona
fide reason, the courts will neiter look behind the exercise of that discretion, nor test it by
balancing its justification against the First Amendment interests of those who [clgiar¢he
injured by the visa deniaf] 1d.; see alsd-iallo v. Bell 430 U.S. 787, 795 (1977{9onfirming
that a broad “policy choice” is to be reviewed under the same “standasgpplied
in[]Mandel). As reflected in these rulings, a court must extend substantial deferg¢hee to
government'dacially legitimate and noediscriminatorystatedpurposes.See, e.g Appiahv.
U.S. I.N.S.202 F.3d 704, 710 (4th Cir. 20007 ke reasons that preclude judicial review of
political questions also dictate a narrow standard of review of decisionsayp#uake Congress or
the president in the area ofnmgration and naturalizatioh(quoting Matthews v. Diaz426 U.S.

67, 81-82 (1976)).
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Since MandelandFiallo, the Supreme Court has counseled that the focaglistrict
court’s inquiry should be on whether the stated purpose “was areapgham, or the secular
purpose secondary.McCreary County, Ky. v. AnQivil Liberties Union of Ky.545 U.S. 844,

865 (2005) While courts “often . . . accept governmental statements of purpose, in keeping with
the respect owed in the first instance to such official claims, . . . in those unusasakbase the
claim was an apparent sham, or the secular purpose secondary, the unsurprissiganesbien
findings of no adequate secular objgc It also direcs that acourtmust develop an “an
understanding of official objective . from readily discoverable fact, without any judicial
psychoanalysis of a drafter’s heart of heartgl.”at 862. Based on thegerinciples, the Court
rejects the Defendants’ position that sifeesident Trump has offeradegitimate, rationaland
non-discriminatory purpose stated in EO-2s thourt must confinés analysis of the
constitutional validity oEO-2 to the four corners of ther@®er. The Court hagherefore

carefully assesse@resident Trump’$acially legitimate national security basis #60-2 against
the backdrop o#ll of thestatements the President and his closest advisors have‘made

When this Court reviewed and enjoined EO-1, “the question [wa]s whether the [order]
was animated by national security concerns at &lkiz 2017 WL 580855, at *1(Brinkema,

J.). President Trump and his advisaradestatementshatallowed the inferencthatthe
President’purposean exercisinghis authority under Section 1182(f) to is€t@-1 was to
impose burdens wholesale on people who subscribe to the Islamiwitajth,“Muslim Ban.”
Thatpossible purpose wadso reflectedn the text and structuif EO-1, whichcontained

language that, when considered in connection with public statements, sugge<stédishians

!> These statements are recounted in detail in Plaintiffs’ briefs and therepafithose courts that have enjoined the
enforcement of EQL and EG2. SeeHawai‘i v. Trump No. 1:17cv-00050, 2017 WL 1011673, at3-15 (D. Haw.
Mar. 15, 2017)|nt'l Refugee Assist. Proj. v. Trumio. 8:17cv-00361TDC, --- F. Supp. 3d--, 2017 WL

1018235, at *34 (D. Md. Mar. 16, 2017)Aziz v. Trump--- F. Supp. 3d--, No. 1:17cv-116, 2017 WL 580855, at
*3-5 (E.D. Va. Feb. 12017).
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would be given a benefit not available to Muslink-2 is materially different in structure, text
and effect from EEL and has addssed the concesmaised nbonly by this Court bualso by
other courts that reviewed and enjoined ECED-2 was not rushethto immediate effect but
rather was issued ten days before its effective date, permitting government bodigsrto bet
preparéor its effectiveimplementation.It does not indefinitely suspend tletry of refugees
from Syrig andit applies to all refugees, no matter wherey ardocated. It does notirect that
preference be given to any particular religion or group of religion oveotiey.

EO-2 also effectivelyexcludes large categories of otherwise covered natitnoatsthe
relatively short suspension of any right to enter the United St&esexample, section 3(a)
limits the scope a$ection2(c) toaliens who were not in the United States on the#e©s
effective dateand who did not have valid visa on that date onthe effective date dEO-1.°
Under section (), all of the Plaintiffanvolved in this litigationare exempted from the reach of
the Order.Similarly, undersection 12(c) and (d), all immigrant and nammigrant visas issued
before the issuance of EE) including those marked revoked or cancelled pursuant to EO-1, are
valid and reinstatedEO-2 alsocontainsmultiple circumstances and cateiggrunder which
consular officials are permitted to grant capecific waivers t@overage undesection 2(cpr
section 6(a)}’ EO-2 §83(c), 6(c). Iraq is eliminated from the list of suspended countries
because “the Iragi government has expressly undertaken steps to enhaahc®ttamentation,

information sharing, and the return of Iragi nationals subject to finals ordesofal”’ since

16 Other groups of aliens whose inclusion in the scope efLEGncerned the Ninth Circuit are similarly excluded
from the scope of EQ, including legal permanent residence, foreign nationals admittecptraled into the

United States, foreignationals granted asylum, refugees already admitted to the United Statesppledgpanted
particular forms of protection from removal. EX8 3(b).

Y This list includesinter alia, foreign nationals previously “admitted to the United States for ancmnis period of
work, study, or other lontgrm activity” butwho currently reside outside of the United States and seekenoteg;
those who seek entry for “significant business or professionalatioiics and the denial of entry would impair those
obligations”; and those who seek entry “to visit or reside with a close family rae(eby., a spouse, child, or
parent) who is a [U.S.] citizen, legal permanent resident, or alien Isvafithitted on a valid nonimmigrant visa.”
EO-2 § 3(c).
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Presiegnt Trump issue&8O-1. Id. 8 4. Finally, a “Policy and Purpose” section has been added
which provides an extensive justification for the Order on the basis of nationatysecur
including information specific to each of thix countries referenced BO-2.'° Id. § 1. And as
stated aboveEO-2 was alsoplicitly revisedin response to judicial decisions that identified
problematicaspects of E€1 and invited revision§’

Given the revisions in EO-2, the question is nelether the President’s past statements
continue to fatally infect what fscially a lawful exercise gresidentiahuthority. In that
regard, the Supreme Court has held that “past actions [déor®tgr taint any effort ofthe
government’s] part tdeal with the subject matter. . District courts are fully capable of
adjusting preliminary relief to take account of genuine changes in constitlytisigaificant
conditions! McCreary, 545 U.S. at 848This Courtis no longer faced with a facially
discriminatory ordecoupled withcontemporaneous statemestggestingliscriminatory intent.
And while the President and his advisors have continued to rekengntgollowing the
issuance of E€l that have characterized anticipated the nature Bf-2,%° the Court cannot
conclude for the purposes of the Motion thasthstatements, together with teesideris past

statementshaveeffectivelydisqualified him from exercisg his lawful presidential authority

18 When it issud its stay of the district court's TRO of EQ the Ninth Circuit indicated it had invited President
Trump to make the sorts of changes that he has now made in his reigsuhecrder. SeeWashington v. Trump
847 F.3d 1151, 1168 (9th Cir. 20Tpespite the district court’s and our own repeated invitations to explain the
urgent need for the Executive Order to be placed immediately into,eéffeddovernment submitted no evidence . . .
% As President Trump states in the Order, “I am revoking Executive @83&9 and replacing it with this order,
which expressly excludes from the suspensions categories of aliehavkgirompted judicial concerns and which
clarifies or refines the approach to certain other issues or categories of adfemed EO-2 § 1(j); cf. Order
Denying Washington’s Emergency Motion to Enforce the Preliminary Irnpmat/ashington v. TrumiNo. C17
0141JLR, at % (W.D. Wash. Mar. 16, 2017ECF No. 163(noting significant differences between ElCand EG2

in denying the plaintiffsemergency motion to enforce the court’s preliminary injunatibBO-1 against EC on

the grounds that EQ constituted the same conduct previously enjoined)

% Among these are tHeresident’s referende EO-2 as a “waterediown version” of EQL, [seeDoc. No. 28] and
Presidential Advisor Stephen Miller's statement that a revised executigewas oing to have the same basic
policy outcome for the countihyand that it would béssued’with mostly minor technical differencésPIs Mot.,

EXx. Y.
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under Section 1182(f). In other words, the substantive revisions reflected2rhB: reduced
the probative value of the President’s statements to the poiritithad longer likely that
Plaintiffs can succeed on their claim that the predomipatpose of EQ2 is to discriminate
against Muslims based on their religion and #@t2 is a pretext or a sham for that purpoge.
proceedtherwise would thrust this Court into the realm of “|fiag] behind’ the president’s
national security judgments . . . result[ing] in a tdahovoof the president’s national security
determination$ Aziz 2017 WL 580855, at *8, and wouldquire “apsychoanalysis of a
drafter’s heart of heartsall within the context of extendingstablishment Clause jurisprudence
to national security judgments in an unprecedented way.

For the above reasons, Plaintiffs havematie a clear showing thiiey are likely to
succeed othemerits as to their Establishment Clause claim (Count I).

4, Plaintiffs’ Claim that EO -2 Violates the Equal Protection Clause
(Count 1)

Plaintiffs also contend that E®violates the Equal Protection Claugehe First
Amendmenby targeting Muslims for distinctive treatment. The Equal Protection Clause
provides that “[n]o State shall . . . deny to any person within its jurisdiction theprqtection
of the laws.” U.S. Const. amend. XIV, §1.lt is undisputed th&EO-2 hasa differential impact
on Muslims. According to Plaintiffs, “there are approximately 166 million peopleesetsix
countries, all of whom will be affected by the [Order], and 97 percent of whom are Muslim
Pls.” Mot. 23. Defendants do not disputetttiee countries affected are overwhelmingly Muslim.

“[A] law, neutral on its face and serving ends otherwise within the power ofgoeat

to pursue, is not invalid under the Equal Protection Clause simply because it mag gfeater

2L Although the Clause only applies to state and local governments acrtrdis text, the Supreme Court has held
that it also applies to the federal government through the Due$¥@ause of the Fifth Amendme&ee Bolling
v. Sharpe347 U.S. 497 (1954).
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proportion of me race than of anotherWashington v. Davj126 U.S. 229, 242 (1976} his
precept is particularly applicable in the area of immigration measures relatgthteahsecurity
concerns. Relying on Supreme Court precedent, the Fourth Circuit has emphasizédrtha
particular immigration measure facially neutral antias a rational national security basis that is
“facially legitimate and bona fide,” such a measure will survive an Equal Portécause
challenge.Rajah v. Mukasy544 F.3d 427, 438 (4th Cir. 2008) (quotRgmero v. INS399
F.3d 109, 111 (2d Cir. 2006)“Distinctions on the basis of nationality may be drawn in the
immigration field by Congress or the Executive [and must be upheld] [s]o long as [they] are
not wholly irrational . . . .”Id. (QuotingNareniji v. Civiletti, 617 F.2d 745, 747 (D.C. Cir. 1979)).

In Rajah,the Fourth Circuit rejected an Equal Protection Clause challenge to a program
that requiredall nonpermanent resident males over the age of siXteema group of countries
that were, except for North Korgaredominantly Muslim to appear personaltygovernment
facilities for registration and fingerprinting and to present immigration relatedndents (“the
Program”). Individuals who did not appear risked poteatigdst. Id. at 433. The Fourth
Circuit concluded that there was a rational national security basis for the speciahtiegis
requirements becaugk) the terrorist attackd September 11, 2001 “were facilitated by the lax
enforcement of immigration lawg2) “[tjhe Program was designed to monitor more closely
aliens from certain countries selected on the basis of national secueatiggrand (3) the
“Program was a plainly rational attempt to enhance national seculdtydt 438-39.Rejecting
theplaintiffs’ Equal Protection Clause challenge, the Fourth Circuit observed:

To be sure, the Program did select countries that were, with the exception of

North Korea, predominantly Muslim. Petitioners argue, without evidence other

than that fact, that the Program was motivated by an improper animus toward

Muslims. However, one major threat of terrorist attacks comes from radical

Islamic groug. The Program was clearly tailored to those fatttexcluded
males under 16 and females on the grounds that military age men are a greater

25



Case 1:17-cv-00120-AJT-IDD Document 36 Filed 03/24/17 Page 26 of 32 PagelD# 899

security risk. Muslims from non-specified countries were not subject to
registration. Aliens from the designatl countries who were qualified to be
permanent residents in the United States were exempted whether or not #ney wer
Muslims. The Program did not target only Muslims: ndslims from the
designated countries were subject to registratidrere is ther®re no basis for
petitioner’s claim.
Id. at 439. Plaintiffs argue that EQ is suspect because it does not extend to other countries that
pose greater terrorist threat®nsideringhat there is no evidence thatlividuals who
committed acts of terrorism in the United Stdtase actually come from the designated
countries. But the Fourth Circuit dispatched those sorsgaiments as well:
Petitioners also challenge the Program based on their perception of its
effectiveness and wisdom. They argue, among other things, that it has not
succeeded in catching a terroristowever, we have no way of knowing whether
the Program’s enhanced monitoring of aliens has disrupted or deterred alttacks.

any event, such a consideration is irrelevant becausg anterather than aex
postassessment of the Program is required under the rational basis test.

Id. at 439.

EO-2 identified a broad range of conditions, circumstances, and conditions that raise
“facially legitimate and bona fide” national security bafeghe Order, including that each of
the designated countries (dasconditions that present “heightened risks”; (2) is a state sponsor
of terrorism; (3) has been actively compromised by terrorist organizatio(¥) contains active
combat zones. EO-2 § 2(dyhe President sees in these circumstanoasditions that
“diminish[] the foreign governmerg’willingness or ability to share or validate important
information about individuals seeking travel to the United Stadesl “the significant presence
in each of these countries of terrorist organizations, members, and others exposss to the
organizations increases the chance that camditill be exploited to enable terrorist operatives
or sympathizers to travel to the United Statdd.”§ 1(d). Moreover, “once foreign nationals
from these countries asglmitted tahe United States, it is often difficult to remove them,

because mangf these countries typically delayed issuiogiefuse to issue, travel documents.”
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Id. EO-2 also identifies specific conditions in each designated country “that demengitnat

their nationals continue to present heightened risks to the security biiked States.’ld.

8 1(e). The President has concluded thgn" light of the conditions in treesix countries, until
the assessment of current screer@ng vetting procedures required by section 2 of this order is
completed, the risk of erroneously permitting entry of a national of one of thesee®wiiito
intends to commit terrorist acts or otherwise harming national security of ttezl (Btates is
unacceptablyigh.” 1d. 8 1(f). These argudgments committetb the political branaes— not to
the courts.

Moreover,as withthe Program at issue Rajah EOQ-2 issimilarly tailored to limit the
scope of the temporary suspensi®O-2 containdimitations,exemptionsand waivers that
undercut any inference that the purpose of the Order was to discriminatet Byesiims
because of their religion or nationalrigther thamationalsecurity concerns. Also asiajah
while the Qder pertains to predominantly Muslin countries, it applies to any particusorpe
equally whetherMuslim or nonMuslim. Overall EQ-2 identifies a rational security basis for its
issuancat least as strong and explicit as that found sufficieRajah Plaintiffsagain argue
that the stated justifications and revisions reflected irRE@nnot overcome the President’s
statements, including that EDis a “watereelown” version of EO-1. But those statements do
not eliminate the real substantive differences between the two caddréor the reasons
previously discussed within the context of Plaintiffs’ Establishment Claudleraa, those
statements are insufficient for the Court todade that the Plaintiffs have clearly shown that

they will likely succeed on their Equal Protection Clause challenge in Caunt |
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C. Irreparable Harm in the Absence of Preliminary Relief

The Fourth Circuit has held thas a matter of law|oss of Rrst Amendment rights, for
even minimal periods of time, unquestionatiystitutes irreparable injury.Giovani
Carandola, Ltd. v. Basqr803 F.3d 507, 520-21 (4th Cir. 2002) (quotitigod v. Burns 427
U.S. 347, 373 (1976%ee also Aziz v. Trumplo. 1:17ev-116 (LMB/TCB), 2017 WL 580855,
at *10 (E.D. Va. Feb. 13, 2017). These Plaintiffs allege violations of the Establishfaes¢ C
of the First Amendment of the United States Constitution in CoseeAC 118797, as well as
various other forms afreparable harm includind.] inability to arrange visits from foreign
relatives, (2) more stringent review of spousal marriage petitions, ana(8)stningent review
of a visa application. Without rulingpecifically on these claims ofeparable han, the Court
finds it sufficient that PlaintiffsFirst Amendment rightare implicated in E€2; andPlaintiffs
should therefore not be denied injunctive relief based on the lanleparable harm

D. Balance of Equities

In order to obtain the requestegunction, plaintiffs must establislseparately from any
showing of irreparable harm, that the “balance of equities” weighs in &war.f In determining
whether plaintiffs have made that showing,ri[dach case, courtsiust balance the competing
claims of injury and must consider the effect on each party of the granting or witithofdhe
requested relief.””Winter, 555 U.S. at 24 (quotinrgmoco ProdCo.v. Village of Gambell,
Alaska 480 U.S. 531, 542 (1987)).

Plaintiffs argue that EQ has inflicted five different categories of harm on ther(t)
may prevent them from reuniting with their foreign national spouses de@-#s heightened
standard of review of marriage applications and visas; (2) may prevent themefrewingtheir

own visasbecause those visas will be subject to a heightened standard of revimay(3)
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prevent them frontraveling internationally out of their fear that they nsaynehowforfeit their
own visas by doing s@¢4) hasimposeda stigmaon the American Muslim community of which
they are a pargnd (5)has required them to devote their time and attention to publicly
advocating on behalf of the American Muslim community.

All of these alleged harms are either speculative or were already experieraredoef
independently of EA-or EQG2. For example, with respect to the harms alleged in category 1,
Plaintiffs claim that their marriage petitions filed on behalf of their spousesiordlaives’
visas will either be delayed in processing or subject to new, never before impogktéries
standards of scrutiny. In support of that claim, they poisetdion3(c) of EG2, which
provides consular officials with the discretion to issue individual waivers “ifaitegn national
has demonstrated to the officer’s satisfaction that denying entry dhdarsyspension period
would cause undue hardship, and that his or her entry would not pose a threat to national security
and would be in the national interésts well assection 4, which subjects nationals of Iraq to
“thorough review, and section 5, which directs various agencies withinethecutive branch to
implement a uniform screening and vetting procedure for screening all individualeektos
enter the United State¥.et, as reflected in State Department Alerssued on March 6, 2017,
visa applicatiorappointments continue to beld. SeeDefs.” Mem. Opp’nl2. Defendants have
further represented that currently, while the enforcement of EO-2 has beereéiypiother
Courts, applicationare being revieweth substantiallthesameway as before the issuance of
either EOL1 or EQ2. In fact, on March 21, 2017, Plaintiff John Doe No. 6 “advise[d] the Court
that his marriage petition that he filed for his wife was approved, and her pigzatpn is

currently pending.” [Doc. No. 31.] In short, there is no evidence that relevant visatapp$c
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have been processed, delayed, or deniathymeaningfullydifferentway than before the
issuance of E€l and EO-2.

Similarly speculative aréhe harms claimed in categories 2 and 3, based on certhia of
Plaintiffs’ currently held visas artieirimmigration status. For exampklaintiffs John Doe
Nos. 2 and 3who have valid F1 student visas, allege tHa©-2's interfereswith their abilty to
travel But these Plaintiffs are in a category expressly exempted from the teynpanaof the
Order. In that regard, section 3(a) provides that “the suspension of entry . . . shall apfay onl
foreign nationals of the designated countries wha@r¢ outside the United States on the
effective date of this order; (ii) did not have a valid visa at 5:00 p.m., easternrdtanaaon
January 27, 2017; and (iii) do not have a valid visa on the effective date of this &@e2.”

8 3(a). PlaintiffsJohn Doe Nos. 2 and 3 were inside the United States on the effective date of the
Order and had valid F-1 visas both as of January 27, 2017 and as of March 16017,

effective date of th®©rder. They are thereforexempt fromEO-2's temporarysuspension of

entry, andit is completely speculative whether these Plaintiffs would experienceaamyds a

result of EG2 were they to travetithin the United States or internationally.

Finally, with respect to the harms included in categories 4 acer&in Plaintiffs claim
thattheyare beincharmedby EO-2 because they afprominent civil rights activists . .[who
have been forced] to spend a significant amount of their time . . . assisting and adwatating
behalf of Muslims targeted by th[ejd®er and pushing back against the &mtislim sentiment
that Defendants have fomented and legitimized through their acfiorEhese individuals have
engaged in these activities in connection with their chosen calling and candexrgre engaged
in similar civil rights activities before and independently of the issuance &f.HGkewise, the

stigma Plaintiffs have feljudgingby their description, emanated before either executive order

2 Def.’s Mot. 15.
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issued and while those feelings of stignare undoubtedly legallgognizable injuries anchay

have been deepened with the issuance of thaxeorders, they werprimarily experienced
separate and apart from the issuance obttiersand will not be cured if the Court were to grant
the Motion Thereforeany stigna that was in fact caused by trelers cannot benaterially
undone or redressed at this point beyond what has alreadyfiestadthrough the injunctions
already issued by othdirstrict courts.

In contrast to the speculative and abstract hardship®atiffs may experience in the
absence of immediate relief, “the Government’s interest in combating terrorisnrngemt
objective of the highest orderFolder v. Humanitarian Law Projecb61 U.S. 1, 28 (2010)n
EO-1, the Presidendid “little more than reiterate that fact” and “submitted no evidence” to
demonstrate the need for immediate actidfashington v. Trum @847 F.3d 1151, 1165-66 (9th
Cir. 2017). Howevern EO-2, the President has provided a detailed justification for the Order
based on national security needs, and enjoining the operation of EO-2imtetfiele with the
President’s unique constitutional responsibilities to conduct internationabnslagirovide for
the national defense, asdcure the nationOn balancePlaintiffs have noestablishedhat the
equities tipin their favor.

E. Public Interest

Plaintiffs must also establighat the issuance of an injunction is in the public interest.
“In exercising their sound discretion, courts of equity should pay particuladrégyahe public
consequences in employing the extraordinary remedy of injunctidimter, 555 U.S. at 24
(quotingWeinberger v. RomefBarcelq 456 U.S. 305, 312 (1982)) (internal quotation marks
omitted). Based othe recorchow before the Courthe parties’ respective interests described

above, the subject matter of EO-2, and the protections to the public that EO-2 is intended to
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provide, Plaintiffs have not established that the public interest favors issuance of immediate

relief in this action.

Iv. CONCLUSION
For the above rcasons, Plaintiffs have not established that (1) they are likely to succeed
on the merits of their case, (2) the balance of hardships tips in their favor, or (3) immediate reliet
would be in the public interest. Accordingly, they have not established that they are entitled to
obtain the extraordinary remedy of an injunction enjoining the enforcement of EO-2. Plaintiffs’
Motion is therefore denied.

The Court will issue an appropriate order.

/)
/4

Anthony J. 'I”rcg{ a
United Statés District Judge

Alexandria, Virginia
March 24, 2017



