
IN THE UNITED STATESDISTRICT COURTFORTHE

EASTERNDISTRICT OF VIRGINIA

AlexandriaDivision

DerreakLamentMcMillian, )
Petitioner, )

)
V. ) l:17cv243(AJT/MSN)

)
HaroldClarke, )

Respondent. )

MEMORANDUM OPINION

Derreak Lamont McMillian, a Virginia inmate proceedingpro se, has filed a petition for a

writ of habeascorpus,pursuantto 28U.S.C.§2254,challengingtheconstitutionalityof

convictionsentered in the Circuit Court of the City ofChesapeake.The matter is before the

Court on therespondent'sMotion to Dismiss the petition.

L Background

In December, 2009, McMillianwas convicted following a jury trialofmurder, grand

larceny,and useofafirearm in thecommissionof afelony. Hereceivedanaggregatesentence

of 68yearsimprisonmentwithtenyearssuspended.CaseNos.CR07-2291,-2292and-2310.

The convictions were affirmed in an unpublished memorandum opinion on March1,2011.

McMillian v. Commonwealth. R. No. 0455-10-1 (Va. Ct. App. Mar. 1, 2011). On August 26,

2011,theSupremeCourtof Virginia refusedMcMillian's petitionfor furtherappeal.McMillian

V. Commonwealth.R. No. 110592 (Va. Aug.26,2011).

OnMay8,2005,McMillian filed apetitionforunspecifiedrelief in the Circuit Courtof

the CityofChesapeake.CaseNo.CL15001143-00.It appearsfrom theVirginia CourtsCase

InformationSystemthatthepetitionmaystill remainpending,as thewebsitedoesnotindicateits
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disposition. OnAugust21,2015,McMillian alsofiled acomplaintfor unspecifiedrelief in the

same court. Case No. 15001944-00. In that instance judgment was entered for the defendant on

October27,2015,andMcMillian filed an appeal onNovember18,2015.

McMillian filed theinstantpetitionfor habeascorpusreliefonFebruary17,2017.'In it,

he makesthe following claims:

1. The trial court abusedits discretion by admitting
evidenceof othercrimes.

2. He was the victimofprosecutorialmisconductwhen
theCommonwealthproffered falseinformationto the
trial court regarding other crimes he allegedly
committed.

3. When"the prejudicial presentmentof [evidence of]
other crimes beingcommitted" is discounted, the
remaining evidence is insufficient to sustain the
convictions.

On May30,2017,respondentfiled a Rule 5ResponseandaMotion toDismissthe

petitionwithasupportingbrief, andprovidedpetitionerwiththenoticerequiredbyRoseborov.

Garrison.528 F.2d 309 (4th Cir. 1975)and Local Rule 7K. [Dkt.No. 16-19] Petitioner

subsequentlyfiled areply in opposition.[Dkt. No.20] Accordingly,thismatteris ripe for

disposition.

11. Analysis

Respondentadvancesseveralargumentsregardingtheadjudicationof thispetition,all of

which are meritorious. The Court finds that the threshold and hence dispositive consideration is

'Becausepetitioneris incarcerated,thefiling dateof hismotion is deemedto be the datehe
deliveredit to prisonauthoritiesformailing. Houstonv. Lack.487U.S.266(1988). Thepetition
in this case was executedon February17,2017, Dkt.No. 1at 18,and in the absenceofevidenceto
the contraiy the Court assumes it was delivered for mailing that same day.



the fact that thepetitionis time-barred.

A petition for a writofhabeascorpusmust be dismissedif filed later than one year after

(1) the judgment becomesfinal; (2) anystate-createdimpedimentto filing a petition isremoved;

(3) the United States SupremeCourtrecognizestheconstitutionalright asserted;or (4) the

factual predicateof the claim could have beendiscoveredwith duediligence. 28 U.S.C. §

2244(d)(l)(A)-(D). In thiscase,theSupremeCourtofVirginia refusedMcMillian's petitionfor

review on direct appeal on August 26,2011. McMillianv.Commonwealth.R. No.110592.

Therefore, the conviction became final ninety (90) days later, on November24,2011,when the

timeexpiredduringwhichhe couldhavepetitionedthe UnitedStatesSupremeCourt for a writ

of certiorari.S^U.S.Sup.Ct. R.13(1)(petitionsfor reviewaretimely filed within90daysof

the entry of judgment by a state courtof last resort); ^ alsoLawrencev. Florida. 549 U.S. 327,

333 (2007). Thus, the §2254(d)one-year limitations period began to run on that date.

In calculatingthe one-yearlimitationsperiod, the Courtgenerallymust exclude the time

duringwhichproperly-filedstatecollateralproceedingspursuedby apetitionerwerepending.

See 28 U.S.C. § 2244(d)(2); Pace v. DiGuslielmo. 544 U.S. 408 (2005) (determining that the

definitionof"properly filed" state collateralproceedings,as requiredby §2244(d)(2),is based

on theapplicablestate lawasinterpretedbystatecourts). Here,however,McMillian did not

commencepostconvictionproceedingsuntilAugustandOctoberof 2015,whenhe filed the two

actions in the trial court described above. Since by then well over three years had elapsed since

his convictions had become final, the pendencyof those state actions could no longer toll the

limitationsperiod. SeeFergusonv. Palmateer.321 F.3d820,823 (9th Cir. 2003)("[S]ection

2244(d) does not permit the reinitiationofthe limitationsperiod that has ended before the state



petitionwasfiled."); Websterv.Moore.199F.3d 1256,1259 (11th Cir. 2000) (holdingthat a

statepostconvictionmotion filed afterexpirationof thelimitationsperiodcannottoll the period,

because there is no period remainingto be tolled); Rashid v.Khulmann.991 F.Supp.254,259

(S.D.N.Y. 1998) ("Once the limitations period is expired, collateral petitions can no longer serve

to avoidastatuteof limitations.")^ Accordingly,thispetitionisuntimelyunder§2244(d),unless

petitionercan establish that the statuteof limitationsdoes not applyor should otherwisebe

tolled. Hill v. Braxton. 277 F.3d701,707(4th Cir. 2002) (requiring notice and the

opportunity to respond before a sua sponte dismissal under § 2244(d)).

On the face of his petition, McMillianargues"that the statuteof limitations,which is a

proceduralbar to theconsiderationof thepetition,doesnotapply ... in that I amactuallyinnocent

of the crime for which I wasconvicted." Pet. at 16. InMcOuigginv. Perkins. 569 U.S. ,133

S.Ct. 1924 (2013), the Supreme Court held that a convincing claimofactual innocence can

overcomethe §2254(d)statute oflimitations. As with an actual innocenceclaim in the context

ofother proceduraldefauhs,however,the exceptionappliesonly in a "severelyconfined

category"- that is, casesinwhichreliablenewevidenceshowsthat "it is morelikely thannot

that 'noreasonablejuror' wouldhaveconvicted"thepetitionerhad theevidencebeenavailable

at trial. Id.,133 S.Ct,at1928,quotingSchlupv. Delo. 513 U.S. 298, 329(1995). It is readily

apparentthat petitioner'sargumentin this casefallsshortofmeetingthatexactingstandard.

McMillianarguesspecificallythat he "recentlycame into possessionofevidence" that

two North Carolina charges were wrongfully included in theprosecution'sprofferof "other

^Becausethese statepostconvictionactions were filed after the AEDPA limitations period
expired,it isunnecessarytoconsiderwhethertheywere"properlyfiled"or toattempttoclarify their
natureswhich at presentareunclear.



crimes"evidence, because one was dismissed after his trial on the instant charges and the other

was not his at all. Pet. at 16; Reply at 2. He attributes their inclusion in the proffer to

prosecutorialmisconduct,andhe doesnotsupplycopiesof theallegednewly-discovered

evidence to which he refers. McMillian concludes that "useof this newly-discovered evidence,

which discoimts other evidence, shows that I did notcommitthe crimes which I was found guilty

of...." Pet.at 16.

On directappeal,McMillian arguedthat the trial courtabuseditsdiscretionin admitting

evidenceshowingthat he hadcommittedothercrimesfor thepurposeof establishinghisidentity

through modusoperandi. The CourtofAppealsofVirginiarejectedhis contention for the

following reasons:

Here, there was sufficient evidence, other than the evidenceof
[McMillian's] prior crimes, to find [him] guilty beyond a reasonable
doubt. [McMillian] stole a dump truck and drove it to a truck stop,
whereAe victim confrontedhim. [McMillian] shot the victim who
died from the gunshot wounds. A witaess was close enough to the
scene to observe that the driverof the dump truck was wearing a
brownfatiguejacketand glasses.

[McMillian] had driven away from the scene. The police received a
reportof theshooting,saw the dump truck, and followed it until it
traveled over railroad tracks. When the police were eventually able
to access the dump truck, the passenger seat and passenger areaofthe
cab were on fire. As the police and fire [sic] responded to the
incident, [McMillian], who lived nearby, returned to the scene and
asked Officer Goolsby what happened. Goolsby took[McMillian's]
nameandaddressand sentdetectivesto theaddress.Thatsamenight,
detectiveswent to[McMillian's] residence and found ajacket,which
matched the descriptionofthejacketworn by the driverofthe dump
truck, on the front porch. Thedetectivesobtaineda search warrant
and found a9-millimeterHi-Pointhandgunon the wheel wellofa car
parked in the driveway. The police also found two 9-millimeter
cartridges inside the cabof the dump truck. The assistantchief
medicalexaminertestifiedthatbulletswererecoveredfrom insidethe

victim's body.



At trial, the Commonwealth called a firearms expert to testify at the
trial. By comparing the cartridges found in the cabofthe dump truck
and the gun found in the wheel wellof the car in [McMillian's]
driveway, the firearms expert was able to determine that the
cartridgeswere fired from the gun. In addition, the firearmsexpert
testified that the bullets from the victim were fired from the same

gun.

The gun belongedto a woman appellant knew. [McMillian]dated the
woman'ssister and stayed at their house. [McMillian] was with the
woman when she bought the gun and later helped her with the gun
whenit jammed. A few days later, the woman noticed that the gun
was missing, and around the same time, [McMillian]stopped coming
to her house. The womanconfronted[McMillian] about themissing
gun, and he denied taking it but offered to pay her for it.

Considering the circumstancesof this case, there was substantial
evidence supporting the determinationof the jury. The evidenceof
the prior crimes did not substantially influence the verdict because
there was sufficient evidence, particularly regarding the
circumstantially corroborated eyewitness testimony, the
circumstances regarding the gun used in the crime, and the testimony
ofthe firearms expert, to find [McMillian] guilty beyond a reasonable
doubt. Thus, it cannot be said with fair assurance, afterponderingall
that happened without stripping the erroneous action from the whole,
that the judgment was substantially swayed by the error alleged
therein. Assuming without deciding that there was an error in
admittingthe evidenceof the prior crimes, it was harmless.

McMillian v. Commonwealth. R. No. 0455-10-1, slip op. at 3-4. Because the foregoing opinion

was the last reasoned state court decision, its reasoning is imputed to the Supreme Courtof

Virginia, which refused further appeal withoutexplanation. Ylst v. Nunnemaker.501 U.S.

797,803 (1991).

The AEDPA"requiresfederal habeas courts to presume the correctnessofstatecourts'

factual findingsunless applicantsrebut this presumptionwith 'clear and convincingevidence.'"

Schriro v. Mandrisan. 550 U.S.465,473-74(2007). Based upon the facts described by the

Virginia courts, it is readily apparent that there was ample evidence presented to support

6



McMillian's convictions aside from the evidenceofhis prior crimes. Here, then, assuming

withoutdecidingthat theallegednewly-discoveredevidencewould call intoquestiontwo of the

prior crimes,theirinclusionin the prosecution'sproffercannotbe said to haveaffectedthe

outcomeof the trial. Accordingly, the newly-discovered evidence alleged by petitioner in

support of his actual innocenceclaim isinsufficientto meet therequirementsof McOuiggin, 133

S.Ct. at 1928, and does not suffice to overcome the §2254(d) statuteof limitations. U.S. v.

Mikalaiunas.186 F.3d490,494(4th Cir. 1999),cert, denied. 529 U.S. 1010(2000) (actual

innocenceexceptionis satisfiedonly by ashowingof actualfactualinnocence;ashowingthat

petitioner is legally but not factually innocent does not suffice).

In his reply to the respondent's Motion to Dismiss,McMillianargues that the he

exerciseddiligencein pursuingthenewly-discoveredevidencebutwaslimited in hisability to do

so"considering[his] incarceration."Reply, 3 - 4.While petitionerdoesnot use the term, this

argumentmight beliberally construedin deferenceto his eto se statusasseekingequitable

tolling of thelimitationsperiod. TheUnitedStatesSupremeCourthasestablishedthatequitable

tolling isapplicableto the §2244(d)(2)limitationsperiod. Hollandv. Florida.560U.S. 631

(2010) ("Now, like all11 CourtsofAppealsthat haveconsideredthequestion,we hold that §

2244(d) issubjectto equitabletolling in appropriatecases.").Toqualify for equitabletolling, a

petitionermustdemonstrateboth(1) thathe had beenpursuinghis rightsdiligently, and (2) that

someextraordinarycircumstancestood in his way and preventedtimelyfiling. Id, at 649, citing

PaceV. DiGuglielmo. 544 U.S.408,418(2005). A petitioner asserting equitable tolling"'bears

a strongburdento showspecificfacts'" thatdemonstratefiilfillment ofboth elementsofthe test.

YangV. Archuleta. 525 F.3d 925, 928 (10th Cir. 2008) (quoting Brown v. Barrow. 512 F.3d



12304,1307 (11th Cir.2008)). Thepetitionergenerallyis obligedto specifythe stepshe took in

diligentlypursuing his federal claim. Spencerv. Sutton.239 F.3d 626, 630 (4th Cir. 2001);

Miller v. Marr. 141 F.3d976,978(10th Cir, 1998). In addition, the petitioner must "demonstrate

acausalrelationshipbetweentheextraordinarycircumstanceon whichthe claimforequitable

tollingrestsand thelatenessof hisfiling, ademonstrationthatcannotbe madeif thepetitioner,

acting withreasonablediligence,could have filed on timenotwithstandingthecircumstances."

Valverde v. Stinson. 224 F.3d129,134(2d Cir. 2000); see also. Rouse v. Lee. 339 F.3d238,246

(4thCir.2003). Here,McMillian'sconclusoryallegationthat his status as a prisonerprevented

him from pursuingfederalhabeas relief morediligently falls well short of theserequirements,

and because he fails to demonstrateany meritorious grounds for such relief, he is not entitled to

equitable tollingofthe limitations period.

III. Conclusion

For theforegoingreasons, respondent's Motionto Dismiss will be granted,and the

petition will be dismissed,with prejudice,astime-barred. An appropriateOrder and judgment

shall issue.

Enteredthis 3 dayof aJ g

Alexandria,Virginia

2017.

Anthony J. Trenga
UnitedStates


