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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

KELLY ANTEKEIER,
Plaintiff,

V. CaseNo. 1:17-cv-786

LABORATORY CORPORATION OF

AMERICA,
Defendant.

N N N N N N N

MEMORANDUM OPINION

On May 15, 2018, the jury in this Family and Medical Leave Act (FMLr}aliation
case returned a verdict in favor of plaintiff, Kelly Antekeier, awarding $283,730.28 in
damages. At issue pasial arethe following questions:

(i) whethermlaintiff is entitled to an award diquidated damages;
(i) whetherplaintiff is entitled to front-pay;

(iif) whetherthe jury awardshouldbe reduced to a nominal amount becaafggaintiff's
alleged failure to mitigate damages; and

(iv) whethemplaintiff is entitled to prejudgment interesind if soat what rate?
These questions have been fully briefed, and are now ripe for disposition.
I
The FMLA provides that an employee “shall” recovean additional amount of
liquidated damages equal to” lost wages and interest. 29 U.261.7€a)(1)(A)(iii). In light of
this statutorymandate the Fourth Circuit has held that “[n]Jormallyquidated damages are
awarded automatically under the statut Dotson v. Pfizer, In¢.558 F.3d 284, 302 (4th Cir.

2009).

129 U.S.C. ®601et seq.
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Yet, it is clear that Congress did not intend that liguidated damages be awarded
automatically in every FMLA caseThe FMLA provides that if an employer “proves to the
satisfaction of thecout” that the violation of the FMLA “was in good faithnd that the
employer had reasonable grounds for believing that the act or omission was noti@yidddit
the FMLA] the court, in its discretion, may choose not to award liquidated damadgs.”
(quoting 29 U.S.C. 8617(a)(1)(A)(ii))) (emphasis added)n this regard, the employer bears a
“ plain and substantial burdeto persuade the court that its failure was in good faith and that it
would be unfair to impose liquidated damagjesd. (quoing Mayhew v. Wells125 F.3d 216,

220 (4th Cir. 1997)). Thus, these provisions make clear that Congress contemplated ¢isat judg
would have a role in determining whether liquidated damages were approprigigen &MLA

case’ Indeed, courts have taken up this mandate and have refused to award liquidated damages
in FMLA cases on a number of groundSee, e.g.Hoge v. Honda of America Mfg., In@84

F.3d 238,251 (6th Cir. 2004) (affirming a district court’s denial of liquidated damages where t
district court found that the employer had made a good faith to ascertain its duty lieder t

FMLA to reinstate an employed).

2 A number of courts have noted that the FMLA’s provisjansluding its remedial provisionare modeled on the
Fair Labor Standards A¢FLSA). SeeTaylor v. Progress Energy, Inc493 F.3d 454, 45%0 (4th Cir.2007)
(analogizing FMLA claims to Fair Labor Standards Act claimshan v. West Pub. Corp345 F.3d 390, 407 (6th
Cir. 2003) (oting that courts look to the FLSA in construing the FMLA because the FL®ings similar
remedial provisions)see also Frizzell v. Southwest Motor Frejgti4 F.3d 641, 644 (“the legislative history of the
FMLA reveals that Congress intended the remedial provisions of theAFd mirror those in the FLSA");
Haybarger v. Lawrence Cty. Adult Prob. & Parpi67 F.3d 408, 4118 (3d Cir. 2012) (noting that the FML#\’
definition of employer largely mirrors the FLSAYjodica v. Taylor 465 F.3d 174, 186 (5th Cir. 2006) (same);
Wascura v. Carverl69 F.3d 683, 6886 (11th Cir.1999) (same). The Supreme Court has held that ligdida
damages under the FLSA are compemsatrather than punitivesee Brooklyn Sav. Bank v. O'NedR4 U.S. 697,
707 (1945), and presumably so too are the liquidated damages under the FiMlight of these cases and past
precedent, Congress or the Supreme Court may wish to clarifihevhéguidated damages under the FMLA are
intended to be compensatory or punitive.

% See alsd@horson v. Gemini, Inc205 F.3d 370, 383 (8th Cir. 2000) (affirming a district court’s denial oidatad
damages where the district court found that the emplbsdr made efforts to understand and comply with the
FMLA, and that the law surrounding eligibility for leave was unsettiBdlon v. MarylandNational Capital Park
& Planning Comm’n 258 Fed. Appx. 577, 579 (4th Cir. 2007) (unpublished) (affirming aidiswurt’s denial of
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This judicial role in determining whether to award liquidated damages in an Fls$é c
is circumscribed by an important and weditalished rule namelythat the judge’s factual basis
for awarding liquidated damages cannot contradict the factual findings of yha pleciding the
equitable issues in a caséArban v. West Pub. Corp345 F.3d 390, 408 (6th Cir. 2003)
(applying the rquirement that a judge’s factual findings not contradict the jury’s faihdhhgs
to the liquidated damages determination in an FMLA retaliation claim). Indeeds ¢@mwe
consistently held that “whe[re] legal and equitable issues to be decidedsantieecase depend
on common determinations of fact, such questions of fact are submitted to the jury, andtthe cour
in resolving the equitable issues is then bound by the jury’s findings on th&im.at 408
(quotingSmith v. Diffee Ford.incoln-Mercury, Inc, 298 F.3d 955, 965 (10th Cir. 2002)).

The Sixth Circuit's decision irArban is particularly instructivehere In Arban the
district court denied plaintiff's request for liquidated damages in an FMLAiagba case
because the district couidund, contrary to the jury verdict, that the employer’s decision to
terminate plaintiff was motivated by plaintiff's misconduct and not by plaitaing FMLA
leave Id. The Sixth Circuit reversed and required the district court to award ligdidate
dama@s. In reachinghis conclusion, the Sixth Circuit noted that juries are presumed to follow
the judge’s instructionsand that as such the jury had been required to make a factual
determination that the employer had terminated plaintiff for taking melémad. Id. Thus, the

Sixth Circuit concluded that the “district court disregarded the jury’s riméi that [the

liquidated damages where the district court found that theloyer was unsure whether employee was properly
covered by the FMLA and where the employer took steps to clarify coverage).

* See also Smitl298 F.3d at 965 (holding that although a “judge has authority to detefnmitigoay” in an FMLA
case, a judge must “take into account the binding effect of [a] juryinfys” when deciding the amount of front
pay); Ag. Servs. of America, Inc. v. Niehs 231 F.3d 726, 730 (10th Cir. 2000) (holding that where a case involves
equitable and legal issues “the court is bound by the jury's determidtiactual issues common to both the legal
and equitable claims.”Beacon Theatres, Inc. v. Westqv@59U.S. 500 (1959) (samepairy Queen, Inc. v. Wood

369 U.S. 469 (1962) (same).



employer’s] decision to fire [plaintiff] was a result of his medical leave ahthisanisconduct
in considering the liquidated damages issurd that the district court'actualfinding contrary
to the jury verdict was an abuse of discretidoh.

With these cases and principles in mind, analysis now turns to the question whether
defendant has presentegtidencesufficient to carry its burdenat demonstrate that plaintiff's
termination“was in good faith and thgdefendant]had reasonable grounds for believing that
the act or omission was not a violationgf the FMLA. Dotson 558 F.3dat 302 (quoting 29
U.S.C. § 2617(a)(1)(A)(iii)) Here,defendant has not presented sufficient evidence to carry its
burden. Simply putjn light of the jury verdictdefendant had no reasonable grounds for
believing that its termination of plaintiff was lawfidnd there is nather basis in therecord
from which to conclude defendant acted in good fdithterminaing plaintiff. The FMLA
prohibits the use of FMLA protected activity or leave as a motivating factor in ployse’s
termination. See29 C.F.R. 8 825.220(¢}¥tating that Employers cannot use the taking of FMLA
leave as a negative factor in employment actions, such as hprimgotions, or disciplinary
actions.”)> Here, the jury concluded that a motivating factor in the decision to terminate
plaintiff was plaintiff's taking of FMLA leave, and such a conclusion is incondisteth a
finding that defendant acted in good faith when it terminated plaintiff. Even assumaing t
defendant had other legitimate reasons for terminating plaintiff, and that plaiRMLA leave
was only one of a number of factors in defendant’s decision to terminate plénatifdecision

would still be unlawful, and defendant had no reasonable basis for concluding that tagninati

® See also Antekeier v. Laboratory Corp. of Am. F. Supp. 3d ___ (E.D. Va. 2018) (holding that a motivating
factor is the proper causation standard in FMLA retaliations(ad#ods v. START Treatment & Recovery Centers,
Inc., 864 F.3d 158, 168 (2d Cir. 2017) (santeyan v. Delaware River Port Authorjt§51 F.3d 263, 272 (3d Cir.
2017) (same).
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plaintiff, in part for taking FMLA leave was not a violation of the [dwin sum, defendant has
not borne its burden of establishing thathéd a reasonable basis for believing that its
termination of plaintiff was lawful. As such, liquidated damages are required.

This conclusion is also consistent with the Sixth Circuit’s conclusidwban Here, just
as in Arban a ruling for defendant on the liqguidated damages issue would require factual
findings that contradict the jury’s findings of fact. A decision that defendard actgod faith
and with reasonable grounds to believe it had not violated the law would requineah fiading
that plaintiff's leave was not a motivating factor in defendant’s decisidertoinate plaintiff.
As describedsuprg such a conclusion is not possible given the jury’s verdict, and accordingly
liquidated damages must be awarded.

Seeking to avoidhis conclusiondefendant cites the First Circuit's decisionRagan-
Colon v. Walgreens of San Patricio, In697 F.3d 1 (1st Cir. 2012) for the proposition that a
finding of good faith is consistent with a finding of FMLA retaliation. Ragan the Fist
Circuit upheld the denial of liquidated damages in an FMLA retaliation casee it district
court found (i) that a new manager had made a mistake in deciding to terminate areen{pjoy
that defendant’s decisionmakers consulted with legal coduhsalighout the termination and
investigation process, (iii) that defendant had been genuinely confused about whetltiétsplai
leave was legitimate, and (iv) that defendant reconsidered termination upowedisg its

mistake and paid plaintiff whilelgintiff was out on leaveld. at 13. Importantly, however, ¢h

® This is not to suggest that defendant did not present credible evitrericBVILA leave was not a motivating
factor in its decision to terminate plaintiff. Defendant presentecheuof its decisionmakers and employees as
withesses, and those witnesses were highly credible, telling sistamt story about plaintiff's terminatichat
suggested that the reason for plaintiff's termination was herotegsional behavior, not her FMLA protected
activity. But even ifa different factfinder may have reached a different conclusion abdmiher plaintiff's FMLA
protected activity was a motivating factor in plaintiff's terminatiom, jilry was entitled to reach the conclusion it
reached in this case, and controlling law requires that courts respectthgudgment with respect to such factual
guestions. Accordingly, even thoughfeledant presented credible evidence that its termination of plaintifhatas
motivated by plaintiff's FMLA protected activity, the jury’s factualding with respect to defendant’s motivations
cannot be ignored in the decision whether liquidated damages are appropriat
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argument plaintiff makes here namely that a denial of liquidated damages would be
inconsistent with the jury verdietwas waived by the plaintiff iPagan and so the First Circuit
did not consider whether an inconsistency between the jury’s verdict and the distritd cour
findings with respect to liquidated damages rendered the district caerisl of liquidated
damagesnappropriate.ld. (noting that plaintiff “never raise[d] the roern that the fadinding
necessary to deny liquidated damages [wa]s inconsistent with the jury'stverdiThus, the
First Circuit’'s decision was based on the assumption that the jury’s verdicthandistrict
court’s findings of fact were not in nfict, and as such the analysisRaganis not applicable
here.

.

Under the FMLA, a plaintiff is entitled to “suakquitable relief as may be appropriate,
including employment, reinstatement, and prom¢tj6r29 U.S.C. § 2617(a)(1)(B)The FMLA
does not explicitly identify frompay as an equitable remedy, but the Fourth Circuit has
recognized that front pay may be a proper form of relied as “an altexraatd complement to
reinstatement.”Cline v. WalMart Stores, InG.144 F.3d 294, 307 (4th Cir. 2998). The decision
whether to provide front pay is made by the trial court sitting in eqgtdtyat 307(citing Duke v.
Uniroyal, 928 F.2d 1413, 1424 (4th Cir.1991)). The Fourth Circuit has cautioned, however, that
trial courts “must temper’ the use of front pay by recognizing ‘the potential for windfall’ to the
plaintiff.” Dotson v. Pfizer, Ing558 F.3d 284, 300 (4th Cir. 2009) (quotidgke 928 F.2d at
1424)).

In this case, nine years of front pay is not required to make plaintiff whole. Theneon
evidence at trial that plaintif§ now unable to work or that her ability to find employmesit

continue to be hindered. Indeed, plaintiff's raympete agreement with defendant expired on



February 1, 2018, and so plaintiff is now free to look for work in her desired field. Nothar)
but plaintiff is now equipped with a jury verdict finding that her termination by LabCaip w
unlawful, and accordingly future employers will now have an explanation for plaintif
termination that exonerates plaintiff, thereby removing another barrier to platitfture
attempts to seek employment. Furthermotainpff has presented no evidence to support the
award of front pay. Plaintiff asserits her brief on damagedbat she would work until age 67,
but notrial evidencesupports that contention, and judicial notice of that fact is not apprapriate
Plaintiff was a highly successful sales employee prior to her tefionina@nd there is no reason
to assume based on either her curi@ge or the evidence at trial that plaintiff will remain
unemployed until her retirementAs such, because the award of front pay would be wholly
speculative, without a basis in evidence, and because it is unnecessary to ensufespiaaate
whole, plaintiff's request for front pay must be denied.

1.

Defendant argues that the jury’'s damages award should be stricken becaudé plainti
failed to produce evidence showing that plaintiff met her burden of mitigating damaige
already discussed at lengthan Order addressing defendant’s motion for judgment as a matter
of law, the evidence at trial supports the jury’s conclusion that plaintiff propatigated her
damages.See Antekeier v. Laboratory Corp. of Am. F. Supp. 3d ___, ¥E.D. Va. 2038).
Plaintiff testified that she applied for 65 to 70 jobs over an eight month period/imgcevo
interviews. Plaintiff also testified that plaintiff was bound by a yeag norcompete clause in
her contract, and that the nroompete clause prevedtglaintiff from accepting some work.
The jury concluded that these efforts were sufficient to satisfy plantHligation to mitigate

damages, and defendant has cited no authority suggesting that this conclusionfuby e



unreasonable. Therefore, defendant’s request to strike the jury award in favor of a nominal
damages award must be denied.
Iv.

The FMLA provides that an employer “shall be liable” for pre-judgment interest on the
amount of “any wages, salary, employment benefits, or other compensation denied or last by
reason of the [FMLA] violation.” 29 U.S.C. § 2617(a)(1)(A)(i)-(ii); see also Dotson v. Pfizer,
Inc., 558 F.3d 284, 301 (4th Cir. 2009) (holding that “prejudgment interest on FMLA damages is
mandatory rather than discretionary.”). Thus, the Fourth Circuit and Congress have made clear
that prejudgment interest must be awarded to a prevailing plaintiff in these circumstances.
Specifically, the FMLA requires that prejudgment interest be awarded at the “prevailing rate.”
29 U.S.C. §2617(a)(1)(A)(ii)). Although courts have varied in their determinations of the
prevailing rate, the IRS prime rate of 3.25%, compounded annually, is sufficient to compensate
plaintiff. See Lusk v. Virginia Panel Corp., 2014 WL 3900325, * (W.D. Va. Aug. 11, 2014)

(awarding prejudgment interest in an FMLA case at the IRS prime rate).

Final judgment shall issue.

T. S. Ellis, III
United State




