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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

KENNETH J.LECKY, etal.,
Plaintiffs,

V. Case No. 1:17-cv-1336

VIRGINIA STATE BOARD OF

ELECTIONS, et al .,
Defendants.

N N N N N N N

MEMORANDUM OPINION

This matter is before the Court on plaintiffs’ Motion for a Preliminary Injonc{Doc.
36). Plaintiffs, four residents of Virginia House District 28 (“HD 28”), bght this suit claiming
that their First androurteenth Amendment rights were infringed when poll workers mistakenly
gaveballots for House District 88 (“HD 88™o residents oHD 28 at the general election in
Virginia on November7, 2017. Rintiffs are now seeking a prelimiary injunctionordering
officers of the Virginia State Board of Elections to vacate the certificaésults for HD 28,
barring the Clerk of the Virginia House of Delegat43ouse of Delegates™jrom seating the
winner of the HD 28 race, and ordering a new election for HD 28.

l.

Plaintiffs are allregistered voters antkesidents of HD 28 in Virginia. Each of the
plaintiffs voted in theNovember 7, 2017 general election in Virginian Election Day threeof
the plaintiffs,Kenneth LeckyDolores(“D.D.”) Lecky, and Phillip Ridderhotvere given ballots

for HD 88 despite being residents of HD 28myARidderhofsuccessfully voted in HD 28.

! Despite successfully voting in HD 28, Amy Ridderhof argues hkatvote was diluted when HD 88 voters were
mistakenly permittetb vote in HD 28.
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Defendants includeseveral organizationsas well asindividuals The organizations
include: the Virginia Stat Board of Electiong“State Boardof Election$), which regulates
Virginia elections and certifies the results of those elections; the Virgiepafment of
Elections (“Departmentof Elections), which implements election laws and regulations to
supportaccurate fair, operand secure elections; the Stafford County Electoral B¢&tdfford
Board”), which prepares ballots, administers absentee voting, corglact®ons and ascertains
results of elections in Stafford Countgnd the City of Fredericksburg Electoral Board
(“Fredericksburg Board;) which prepares ballots, administers absentee voting, conducts
elections and ascertains results of elections in @&y of Frederickburg The individual
defendants, each sued in their official capacitiedudeclJames B. Alcorn, Clara Wheelemd
Singleton McAllisterof the State Boardf Elections; Edgardo Cortes, the Commissioner of the
Departmenbf Elections Doug Filler, Marie Gozzi, and Gloria Chittum of the Stafford Board;
Greg Riddlemoser, the General Registrar of Stafford Colreye Rodriguez, Aaron Markel,
and Cathie Fisher Braman of the Fredericksburg Bddadc Hoffman, the General Registrar of
the City of FredericksburgRobert Thomas, J{‘Thomas”), the certifiedwinner of the HD 28
election; Paul Nardo, the Clerk of the House of Delegates; and Terry Me@Atih& Governor of
Virginia.

A brief summary of voting procedures in Virginall provide necessargontext for the
eventsthat occurred on November 7, 201 Voting assignments in Virginia track thénited
States CensusFollowing the publication of &ensusthe General Assembhedrawsdistricts
and assigns localities or precirfctso each district based on federal and constitutional

restrictions. Precncts may be wholly within a particular district or split to include voters from

2 Precincts arentities established by localities.



multiple districts. After new districts are finalizedhe 133 General Registrars across Virginia
manually assign addressés districts in the Virginia Election & Registratio Information
System (“VERIS”), a statewide databaseiskhcontains voting data.Because roads and
addresses do not follow the locality and precinct boundaries used Getisels, this process
assigning addresses to particular distristsiot without significant complexity Post office
accommodations, homeowner petitions, and changes to street cemfiegher complicate this
process When an election occurthe State Boaraf Electionsprovides VERIS datéo polling
locations so that poll workers can distribute the correct ballots to individuasvoter

In April 2011, following the 2010 Census, the Genérsgsemblycompleted redistricting
of all 100 Housef Delegateseats The resulting distriatnapsplit Stafford County anthe City
of Fredericksburdpetween HD 28 and HD 88 Specifically, using the precincts in existence as
of April 1, 2011% the General Assembly assign&®! full precincts and part of another precinct in
Stafford County and two full precincts and part of another precinct in the City ofrikestheirg
to HD 28 SeeVa. Code§ 24.2-304.3.General Registrars statewitleen updatedhe addresses
assignedo each districin VERIS, accounting for changes to the boundaries.

Several months after the 2011 redistricting, the City of Fredericksiedrgw its precinct
lines. As a result, several precincts not formerly split between2Bnd HD88 became split
between the districts, meaning that voters in the same precinct ecated in differenthouse
districts. Different votersat the polling place would have different ballots from voiargolling
booths next to themdependinghot on the current precinct lines, but the precinct lineshat were

previouslyin the 2010 Census reports.

3 Stafford County alsoantained precincts within HD 2.
* SeeVa. Code§ 24.2304-3(C).



The general election fahe House of Delegates occurred on Tuesday, November 7, 2017.
On that day, laintiffs all went to their respective polling locatiottsattempt to vote ithe HD
28 race between Joshua Cdt€ole”) and Thomas.Amy Ridderhd successfully voted in HD
28. Phillip Ridderhfy despite being correctlgssignedn the VERISdatabases a votern HD
28, received a ballot for HD 88ue to poll worker error Kenneth Leckyand D.D.Lecky were
given ballots for HD 88 because the VERI&tabasancorrectly reflected their addresses as
falling within HD 88 and not HD 28. When poll workers gave D.D. Lecky a ballot for HD 88,
she told the poll workers that she believed she should have been registered to vote in HD 28.
After she voted, DD Lecky raised her concerns again to two Board Members, Rodnglez
Markel, who directed her to the map of HD 28. When the map suggested that she had been
assigned to the wrong district, the Board Mwems determinedon the basis of the VERIS
databasethat the map was incorrect and removed it from the polling place. The election
officials also denied provisional ballots to the affected voter&lention Daybased on their
determination that the VERIS database was entitlead geesumption of validity anthat if the
database were incorrectate mechanisms could remedy the errors. SpecifidghltyVirginia
Code allows an unsuccessbandidate in an electido request a recounf the votes cast in the
eledion® or to contest thevalidity of the election in the @eral Assemblyon the basis of
objections to the conduct orsidts of the election$

Complaints prompted the DepartmeftElectionsto investigate the reasofisr, and the
extent of, anyirregularities. OnNovember27, 2017 the Departmenbdbf Electionsissued a

summary of the finding ofthe investigationincluding:

® SeeVa. Code24.2-802.
6 SeeVa. Code 24.:803.



e 260 voterswvere incorrectiflistedin the VERIS database as residing in HD 2 or HD 88,
rather than HD 28.

e 86 of those 260 individuals voted in the Nouger 7 election.
e 124 voterswho were not residents of HD 2fere incorrecil listed as residents of HD

J éi.of those 124 individuals voted in the November 7 election.

Thus, in total, 384 voters weessigned to incorrect districits the VERIS databasé47 of
whom voted in the November 7, 2017 election.

Plaintiffs brought thisuit pursuant t@& 1983 onNovember 21, 201 7alleging violations

of their First and Fourteenth Amendment rights and seeking a temporary regtrarder
(“TRQO’) to enjoin theDepartmenbf Electionsfrom certifyingthe results of the HD 28 election
Because the statutory deadline for certifying the election results weaspfasiaching, plaintiffs
sought a prompt hearing on the request for a TRO. Following full argument on the merits, the
Court denied the motion for a TRO, noting that, for the reasons stated by the Court in the cours
of the hearing, plaintiffs had not met the requirements for the issuance of a TROf@ghsin
Winter v. Natural Resources Defense Council,.,Irs55 U.S. 7(2008) Specifically, the
plaintiffs had not made a clear showing of likelihood of success on the merits. Nor did the
record reflect that the plaintiffs would suffer immediate irreparable laarthere was a potential
state remedy for any inadvertent error in the distrdsubf ballots. And the balance of equities
and public interest weighed in favor of allowing certification to proceeficcordingly, on
November 22, 2017, an Order issued denying plaintiff's motion for a TR€e Lecky v. Va.

State Bd. oftlections 1:17#cv-1336, at *1 (E.D. Va. Nov. 22, 2017) (Order). Thereafter,

pursuant to Virginia Codg 24.2-679the State Board of Elections certified the results of HD 28

" In the hearingthe Court emphasizetat principlesof separation opowersand federalisnestablish a preference
that where, as herestateor local election irregularitiesccur, those irregularitieshould beaddessed in the first
instancethroughstate mechanismsin this casecontest proceedings in thee@ral Assembly That is not to say
that federal courtshouldnever interferén state or local elections, but these princigleggest that states should be
afforded the fist opportunity taoemedyerrorsin their own elections
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for the 2017 general election with Thomas receiving 11,842 votes and Cole receiving 11,760
votes—a margin of victory of 82 votes. A later recount, requested by losing candidEe C
confirmed Thomas as the winner of the election, but reduced the margin of victory to 73 votes.
Cole did notgive written notice of his intent to contest the election within three daythef
conclusion of the recount, and, as subksedection results are now fin4l.

Because the only remedy plaintiffs sought in the original complaintarvasjunction
prohibiting the Departmerdf Electionsfrom certifying the election result@n Orderissued on
November 29, 2017directing plaintiffs to show cause why tlmplaint should not be
dismissed as mootSee Lecly v. Va. State Bd. d&lections 1:17cv-1336, at *1 (E.D. Va. Nov.

29, 2017) (Order). On December 6, 20plaintiffs filed an amended complaiahd the motion
for a preliminary injunctionat issue here The amended complaint alleges tlia¢ errors in
house district assignments were tesult of “[dlefendants mploying inadequate safeguards,
including allocating insufficient resources, against erroneous depravpionsf the right to vote.”
Am. Compl.  33. The amended complaint further allegasadministrators of this election knew,
or hadreason to know, that significant numbers of registered voters were incorrectjgeas$so
house districts well before the 20¥lection To support this allegatignplaintiffs attached
declarations to their reply in support of the motion for a preliminary injunction which disclusted
in March 2015, the Fredericksburg Registrar's €ffreceived a telephone call about possibility of
voters being given incorrect ballots for two districts. Later, on April 22, 2016, at angheéthe
Fredericksburg Board, Chairman Rodriguez discussed the problem of incorrectly assignedsoters a

requested that the issue be fixed. Plaintiffs also filed a motion to file supplemergéihdpron

8 Although not essential or material tesolution of thispreliminary injunction, it is worth noting that the
Department of Electiorisreport revealedhat 61 people mistakenly voted in HD 2&ther than HD 88, an#él6
pemle incorrectly voted in HD 88ather than HD 28 Given Thomass margin of victory was 73 votes, the election
results would only change if many of the voters who mistakenly voted i28imted for Thomas, anfl many of
the voters who mistaly voted in HD88 intended to vote for Coldn any eent, this calculation is irrelevant and
certainly does not rendemootthe request foa preliminary injunction
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January 4, 2018, the night before the hearing on their motion for a preliminary injunctiortiff§lain
attached declarations to that motion which provided additional evidence of tussig of these
problems prior to 2017, namely that the Speaker of the House of Delegates complaindtieabout
incorrect assignment of voters in April 2015 and the loser of the 2015 Republican primary requested
FOIA documents in March 2016 about the assignment of voters to HD 28 and 88. Finally, the
supplemental briefing reveals that the Hoffman, the General Registrar of Ekstarg, sent emails
to the Department of Elections in March 2017 asking how to ensure he received the corrsct ballo
for Fredericksburg precincts.

Based on these allegatiorthe amended complaiasserts the followindive claims: (1)
denial of the right to vote in violation of substantive due process; (2) denial of the right ta vote
violation of procedural due process; (3)dueburden on the right to vote wiolation of the First
Amendmentand the Equal Protection Clauskthe Fourteenth Amendmer{d) disparate treatment
of voters in violation of the Equal Protection Clause; and (5) disparate treatfiemtiffs also seek
a preliminary injunctionorderingthe State Board of Electiorie vacate the certification results
for HD 28, barring the Clerk of thdouse of DelegateBom seating the winner of the HD 28
race, and ordering &w election for HD 28°

.

The standard fothe issuance o& preliminay injunction istoo well-settledto require

extended discussionA party seeking a preliminary injunction must demonstf#tat he is

likely to succeed on the merits, that he kely to suffer irreparable harm in the absence of

° At oral argument on the motion for a preliminary injunctiomynsel for Defendant Registraaguedthat these

eventsdo not actually indicate thahe election officials were aware in advana® the specific problems that
occurred orNovembe 7, 2017 Specifically, counsel noted that the errors addresse@1b and in 2016 involved
votersdifferentfrom the votersaffected in the 2017 election.

12 On January 8, 2018, follamg oral argument and before arder or a memorandum opinigssued, plaintiffs
noticed an appeal of the Court’'s oral denial of plaintiff'stio for a preliminary injunction. Menglnoting an
appeal howeverdoes not preclude issuance of this Memorandum Opinion.
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preliminary relief, that the balance of equities tips in his favor, and that amciign is in the
public interest.” Di Biase v. SPX Cotp872 F.3d 224, 230 (4th Cir. 2017) (quotiinter, 555
U.S. at 20). With respect to likelihood of success on the merits, the Fourth Circuit has made
clear that though the movant nemdt show a certainty of success, he must make a “clear
showing” that he is likely to succeed the merits Pashby v. Blia, 709 F.3d 307, 320 (4th Cir.
2013). Analysis of each of these factaissclosesthat plaintiffs have nomade the required
showing for a preliminary injunction.
A.

To begin with, plaintiffs have not made the requisite clear showing of likely ssioce
the merits. The Supreme Court has made clear that the first inquiry in any suit under § 1983 is
“whether the plaintifhas been deprived of a rigbécured by the Catitution and laws.Baker
v. McCollan 443 U.S. 137, 1401979) (internal quotation marks omitted)in the context of
state or locaklection irregularities,he Fourth Circuit haslsomade clear that “[w]hether the
irregularity amounts to a constitutial claim depends on its severity, whether it was intentional
or more of a negligent failure to carry out properly the state electioeguoes and whether it
erodes the democratic processdendon v. N.C. State Bd. of Electip@d0 F.2d 177, 182 (4th
Cir. 1983) (quotingGamza v. Aguirre619 F.2d 449, 453 (5th Cit980)). Importantly, Fourth
Circuit precedenalsorequirescourtsconsidering these claims pay mind to“[t]he functional
structure embodied in the Constitution, the nature of the federal court system, lmitabiens
inherent in the concepts both of limited federal jurisdiction and of the remedy affoyded b
section1983 . . ..” Hutchinsonv. Miller, 797 F.2d1279, 1282 4th Cir. 1986)(quotingGamza
619 F.2dat 452). In other words, it is important for federal courts to be exquisitely semsdi

interfering in state and local elections becaasethe Supreme Court has notst@tes have the



power ‘to regulate the etgions of their own officials.” Oregon v. Mitche|l400 U.S. 112, 12
(1970) (opinion of Black, J. This does not mean that federal courts should never intrude into
the stateelectoral processbut it doesunderscore thatederal courtshould not do so absent
thorough consideratioof both themerits of the claims and the implications of intervention.
Plaintiffs in this case arguhat they weralenied the right to vote in HD 28or had their
votes dilutedin violation of theDue Pocessand Equal ProtectiorClauses of thd=ourteenth
Amendment. With respect to plaintiff's substantive due proogasms courts in this circuit and
elsewhere haveiniformly distinguished betweefbroadgauged “patent and fundamental
unfairness thagrode the democratic procéssd “garden variety election irregularities” that do
not give rise to a due process claim ung8er983. See, e.g.Hutchinson 797 F.2d at 1283,
1287 In this regard cases justifying federal interventidrave involvedattacks “upon the
fairness of the official terms and procedures under which the election was cdhduadbave
not requirel the federal court to “enter into the details of the administration of the election.”
Griffin, 570 F.2d atl078. Importantly, “[m]erefraud or mistake will not render an election
invalid.” Bennett v. Yoshinal40 F.3d 1218, 1226 (9th Cit998) (holdingthat the Hawaii
Supreme Gurt's ex postclarification of state law to count45,000 blank ballotas cast ballots

amounted tod garde variety election irregularity and not a substantive due processation).

' As an initial matter, it is not clear that there is a federal constitutional right to vat@anticular district. The
districts are assigl by the General Assembly, and federal law appears to be agoodtie question oivhich
ballot a voter is given. With that said, the Supreme Cchas “made clear that a citizen has a constitutionally
protected right to participate in elections on an equal basis with other cifizethe jurisdiction.” Dunn v.
Blumstein 405 U.S. 330, 33@.972) Accordingly, it is appropriate to assume that such a right exists.

12 See also, e.gShannon vJacobowitz 394 F.3d 90 (2d Cir. 2005®riffin v. Burns 570 F.2d 1065, 1078 (1st Cir.
1978) Hendon 710 F.2d afl82.



Applying these principlessourts have found thahe “total abrogation of a statutordy
mandated special electioh>thewidespread “retroactive invalidation of the absentee andishut
ballots” cast by voters relying on official inducemeftshe systematic lack ofiniform rules,
standards and proceduleading tofailuresin registrationalack of sufficientvoting machins,
andinadequateoll worker trainingover the course of 30 years and sevefattions™ andthe
last minute consolidation of precincts resulting in hours long wait tiraed mass
disenfranchisemerif all amount to the kind of “broadauged unfairness” that remdean
election patently and fundamentally unfadn the other hand, the inaccurate tabulation of votes
stemming from malfunctioning electronic voting devi¢éthe dilution of legal votes caused by
election officialspermitting noRDemocrats to vote in Bemocratic primary® the mistaken use
of thewrong district map in assigning votetSthe inadvertent printing oballots that failed to
comply with statutory requirement$and the poselection counting of 45,000 blank ballots as
“cast ballots” despitelection officials’ preelection policy of not counting blank balldtshave
all been deemed “garden variety irregularities” insufficiergtédea due process claimin sum,
courts havelearlydrawn a linebetweer'broadgauged unfairne$sand “garden varietylection
irregularities” andthetaskhere isto determinewvherethe problems that occurred on November

7, 2017 &ll.

13 Welch v. McKenzjer65 F.2d 1311, 1317 (5th Cir. 1985)

14 Griffin, 570 F.2d a1070-71.

15 See League of Women Voters of Ohio v. Bruri#d F.3d 463, 478 (6th Cir. 2008)
¥ Ury v. Santeg303F. Supp. 119, 126 (N.D. IIl. 1969).

" Shannon394 F.3d aB0; Henningsv. Grafton 523 F.2d 861, 8684 (7th Cir.1975) White Battle v. Democratic
Party of Virginig 323 F. Supp2d 696, 705 (E.D.Va. 2004)

18 powell v. Power436 F2d 84 (2d Cir. 1970)

¥ Harris Cty. Dep't of Educ. V. Harris Cty., Te2012 WL 3886427 at *7 (S.D. Tex. Sept. 6, 2012)
*Hendon 710 F.2d at 182.

' Bennett,140 F.3d al221:23.
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Plaintiffs havenot made the requisite clear showing thatahsignmenbf voters tothe
incorrect house districtand the distribution of ballots associated with those incorrect house
districts amountto the kind of broad gauged unfairnesessaryo state a due process claim.
Rather,as inShannonHennings Powell Harris, andHendon the allegations in the amended
complaint attribute these election irregularities largely to innocent hemarechanicaérrorin
entering the addresses assigned to each preamttat most, negligence on the part of election
officials in failing to correct those errors.

Plaintiffs rely onGriffin, Ury, andKrieger*? to argue that this case involves broad gauged
unfairness butheir reliance on these cases is misplaced as they are distinguishable fronsthe fact
presented here. IBriffin, election officials advertised and issued absentee ballots for use in a
Denocratic primary. 570 F.2d at 1067. After the primary, the losing candidate contested th
validity of the absentee ballotand the Rhode Island Supreme Court ultimately invalidated the
absentee ballots, finding “there is no constitutional or statutaig bar allowing absentee and
shutin voters to cast their votes in a primary electidd.”at 1068. On these factshe First
Circuit found that this retroactive invalidation tén percent of the ballots casbnstituted
“broad-gauged unfairness” becauslee election officials’ distribution of ballots that were
eventually determined to be invalid was an “officially sponsored election procedigie w its
basic aspect was flawedd. at 1076. By contrasin this casethe amended complaint does not
allege that there is arfundamentally flawedofficially sponsored electioprocedure instead,
this case involvelerical erros on the part of Registrar employees in assigning addresses to

house districts.

% Kreiger v. City of Peoria2014 WL 418750@D. Ariz. Aug. 22, 2014).
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Plaintiffs’ reliance onUry is also unpersuasive. Liké&riffin, Ury involved a flawed
official policy—the last minute consolidation of 32 precincts into osily precincts—which
resulted inwidespread and systematic election problems, includiags disenfranchisement
TheUry case ilearlydistinguishable from the case at bathbin its cause ania its result;the
problems inUry were caused by an offai policy by the Village Board of Trusteesiot a
clerical mistakeby Registrar employeesMoreover, because of the consolidatadrprecincs in
Ury, voters on Election Day encounterknhg wait times, inadequate voting facilities, traffic
jams, and excessive crowding at the polling places, all of which resulted in “Harafreoters
[being] effectively deprived of their right to voteé 303 F. Supp. at 124. Indeed, théy
complaint attached affidavits of 397 voters who were unable to vote at all inettimml In
sum the source and the scope of the problenigrinare completely different from thaericd
errors that occurred here.

Krieger also involved a flawed officially sponsored election pqgliepd as suchis
unhelpful to plaintiffs’ caseln Krieger, defendants mistakenly printed two rounds of ballots that
did not include the name of one of the candidat&$e Krieger court emphasizedhat the
plaintiffs therewere not challenging the election officials’ mistake in printing the wrong ballots
because the misprinted ballots “were unintended irregulatities at *5. Raher, theKrieger
plaintiffs chalenged“the official action taken by Dehdants to remedy those errors,” nambéy t
election officials’ policy thavotes cast on the misprinted ballots would be counted, despite the
fact thatthe misprintedballots omittedone candidate’s namdd. Here,by contrastplaintiffs
are challenging thRegistrar employeésnistakein assigning86 HD 28 voters to HD 88, not an
official policy developed by election officials fareclude certain or any HD 28 voters from

voting in HD 28.

12



To the extenplaintiffs do challenge the election officials’ response to the irregularities,
namely the Fredericksburg Board Members’ failure to provide provisbaiiaits to some voters,
this challenge falls short of establishing a substantive due procéstsovio To beginwith, it is
not at all clear thathe officials’ actions violatedvirginia law. The Virginia Code provides that
“[w]lhen a person offers to vote . . . and the general registrar is not available or stata@dhat
the person is registered to vote, then such person shall be allowed to vaggebypallot . . . .”

Va. Code8 24.2-653. The plain text of the Code clearly contemplates the distribution of
provisional ballots to voters who claim to be registered to, \mtewhose names do not appear
in the VERISregstration lists The Code does noéfer to situations where, as heweters
appear in the database assigned to one djdirittclaim to be registered in another distritt.
other words, there is no authority in the Code that requires the issuance of provisiangl ball
based ondistrict assignmenerrors in the VERIS street file.Moreover, theFredericksburg
officials’ decision not to provide provisional balloigs reasonablegiven the circumstances.
The officials could not have allowed the voters to cast a ballot in HD 8&aaflll out a
provisional ballot in HD 28 because it would be impossible to @ackremovehe HD 88 votes

if investigation determined the voter was actually assigned to HDV28ighing these options,
the officials mace the reasonable decision to presume the validity of the statewide database and
to allow the voter$o cast actuakhot provisional, ballots in HD 88.

Even assumingarguendo the election officials’ failure to provide provisional ballots
was a violation of Virginia law, this violation would still not rise to the level of a phoeess
violation. In Hendon plaintiffs there broughequal protection anddue process claims aligng
that their right to vote was violated when the ballots in the general election failechpdyovith

technical requirements of a North Carolina statute. Although the FourthitdmcHendon
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acknowledged “the failure of the ballots to comply fully watlatutey requirements,” theourt
found that failure “does not constitute a violatiminthe due process clause” because “[t]here is
no indication that the failure was other than simple negligence on the part ajrel&titials.”
710 F.2d at 182As in Hendn, evenassumingthe failure of election officialsto provide
provisional ballotsamounted toa violation of Virginia law, plaintiffs have provided no
indication that the failure was other than simple negligencéherpart ofthe Fredericksburg
officials. In sum, because the allegations suggest the errors here were nthamogarden
variety irregularities, plaintiffs have not made the requisdear showing of a likelihood of
success on thegubstantive due process claifashby 709 F.3d at 320.

Plaintiffs’ procedural due processgumen similarly fails. Put simly, plaintiffs have
failed to make a clear showing that mistakes in the administration of an electigiveaise to a
procedural due process clairhor example,n League of Women Voters of Ohio v. Bruntlee
Sixth Circuit considered aimilar procedural due process claim, namely fleated election
procedures deprived voters dhéir liberty interest in votingwithout “adequate preor post
deprivation process Brunner, 548 F.3d at 379TheBrunnercourtrecognized that evethough
the voting systenn that cas€impinge[d] on the fundamental right to votehe systendid not
implicate procedural due proceasd plaintiffs failed to allege a constitutionally protected
interest. Id. Plaintiffs here point to no authority actually supporting the existenca of
procedural due process claimthis context of election irregularitiesindeed, the only voting
cass plaintiffs cite in this section of their briefBush v. Goré&® andHunter v. Hamilton Cty. Bd.

of Electiond*—both involved substantive due process and equal protection s;laimt

%531 U.S. 98, 1082000 (per curiam)
24635 F.3d 219, 223 (6th Cir. 2011).
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procedural due procesdaims. Accordingly, plaintiffs have not made the requisite clear
showing that they are likely to succeed on the merits of their procedural duespriaoes

Finally, plaintiffs have failed to make a clear showingadikelihood of success on the
merits with respect to their equal protection claimsPlaintiffs first argue that the
AndersorBurdick balancing te<t applies and that under that framewoaky interest Virginia
might have in differentiating between remms of HD 28 does not outweigthe severe
deprivation associated with a denial of the right to vot&ut it is not clear that the
AndersornBurdick line of cases applies herdn Anderson Burdick andtheir progeny courts
have considered the constitutionality of statatutes regulations, or policiethat burden the
right to vote, noaccidentamistakes on the part of election officials in administering an election
See, e.g.Burdick 504 U.S.at 433 (applyingoalancingtest to “voting regulation”§® To hold
otherwise would effectively transform any inadvertent error in the admaitiest of state and
local elections inb afederalequal protection violation.

Plaintiffs heredo not allege that the incorrect assignment of voters was the result of
state policy, regulation, or statuteinstead plaintiffs identify a series of mistakes and

correspondindailures to take corrective actionhe only policy plaintiffs identify ishte local

% The AndersorBurdick balancing testderived fom Andersm v. Celebrezze460 U.S. 780 (1983andBurdick v.
Takushj 504 U.S. 428 (1992provides that

A court considering a challenge tostate election law must weidhhe character and magnitude of the
asserted injury to the rights protected by the First and Fourteenth Ameatsithat the plaintiff seeks to
vindicaté€ against‘the precise iterests put forward by the State as justifications for the burden éufys
its rule; taking into consideratiofithe extent to which those interests make it necessapyriten the
plaintiff’s rights”

Burdick 504 U.S. at 434 (quotingnderson460 U.S. at 789).

% See also, e.gCrawford v. Marion Cty. Election Bd553 U.S. 181, 18(2008) (assessing the constitutionality of

“an Indiana statute requiring citizens to present photo identification issutbe government”) Anderson460 U.S.

at 782-83 (challenging an Ohio statute requiring an Independent Presidemtididate to file a statement of
candidacy) Plaintiffs citeN.E. Ohio Coalition for the Homeless v. Husté86 F.3d 580 (6th €i2012)for the
proposition thalAndersorBurdick applies even where there is no state decision or action taken. But that case als
involved a state decision or policy, namely st@te’s automatic disqualification rule for wrong precinct ballots.
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election officials’ decision ndb provide provisional ballots to voters who identified themselves
as assigned to the incorrect distoct Election Dayallegedlyin violation of Virginia law As
mentioned above, it is not clear ththe failue to provide provisional ballots constituted a
violation of Virginia law; indeed, the plain text of the statute does not contemplateutiieos

at issue hereSee supr. 11. And, as in the substantive due process context, even assuming the
Fredericlsburg officials’ failureto provide provisional ballotamounted toa violation of state
law, it would not rise to the level of an equal protection violation. The Seventh Circuit
Hennings considered a similar claim based te failure of election officialgo provide
substitute paper ballots when voting machinesfunctionedin violation of state law. The
Henningscourt concluded that these errors did not give risentequal protection claitmecause
“[m]ere violation of a state statute by an electioficadl . . . will not give rise to a constitutional
claim and an action under Section 198Blénnings 523 F.2d at 864quoting Snowden v.
Hughes 321 U.S. 1, 11 (1944)). Accordingly, plaintiffs have amtceeded in establishirigat

the AndersorBurdickframework of analysis applies here.

Next, plaintiffsarguethat the election officialsiolatedthe Equal Protection Claussy
providing some HD 28 voters with the correct ballots and others with the incorrect bdltots
this respect,ite Supreme Court hastedthatgenerally‘[u] neven or erroneous application of an
otherwise valid statute constitutes a denial of equal protection only grésents ‘intentioriar
purposeful discrimination.”Snowden321 U.S.at 8%’ And in the voting context, the Supreme
Court has recently recognized that “arbitrary” treatment of voterspnre ircumstances, can

also result in equal protection violations, even where it is not intentionally disatory. See

% See alsoGamza 619 F.2d a#53(noting thatthere is a “distinction between state laws and patterns of state action
that systematically deny equality in voting, and episodic events ttegitel@ondiscriminatory laws, may result in

the dilution of an indiidual’s vote.’); Powell 436 F.2d at 88“(Uneven or erroneous application of an otherwise
valid statute constitutes a denial of equal protection only if it repre'setetstional or purposeful discriminatiof).
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Bush 531 U.S.at 104-05“Having once granted the right to vote on equal terms, the State may
not, by later arbitrary and disparateatment, value one perservote over thabf another.”)
But neither intentionatliscrimination no@rbitrary distinctios have been shown to exist here.

To begin with, as mentioned before, the amended complaint contains no allegations
suggesting anynvidious or intentionally discriminatory behavioron the part of the election
officials. At most, the amended complaint discloses negligence on the pargoftrRr
employeesn entering information andegligence on the part election officialsin failing to
correct the mistakes once they became aware of those mistakeamza an error in setting up
matrices on voting machines meant that many votesrfercandidate were erroneously assigned
to a different candidate. The Fifth Circatncludedhat the errodid not constitutea denial of
equal protection of the laws because “there [was] no evidence that the initial esetting up
the matrices ah the subsequent miscount of the ballots resulted from anything but entirely
innocent human errorGamza619 F.2d at52-54. Similarly here, the allegations suggest these
irregularities were the result of “innocent human error,” and not invidiousimisatory
behavior.

Nor have plaintiffs made a clear showing that the election officials subjecteds to
“arbitrary” distinctions Courts have generally found equal protection violations where a lack of
uniform standards and procedures results iftrarlg and disparate treatment of different voters.
For example, inBush v. Gorge the Supreme Court found that “[tlhe recount mechanisms
implemented in response to the decisions of the Florida Supreme Court do not satisfy the
minimum requirement fononarbitrary treatment of voters necessary to secure the fundamental
right” because of the “absence of specific standards to ensure [the recount procedjual's]

application.”531 U.S. atl05-06.Similarly, the Sixth Circuiin Brunnerfound the facts inthe
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complaint adequately alleged an equal protection violation because theariiiorm standards,
processes, and rules” for elections in Ohio had resultechass disenfranchisement and
unreasonable dilution of the vote depending on a voter’s residence. 548 F.3d at 466.

By contrast, the amended complaint here does not allege that a lack of uniformfor speci
standards or procedures contributed to the erroneous assignment of voters to hoote distri
Instead, the complaint suggests thatdletion iregularitiesresulted from mere human error in
failing to assign addresses to the right locaéind negligence in failing to correitie errors once
election officials learnedf the possibility ofincorrect assignmentsPlaintiffs do not argue tha
the procedures for assigning localities are not uniform or that voters waerltckfferently once
they informed poll workers that they believed themselves to be assigned teranditlistrict.
Accordingly, it is not clear that plaintiffs are likelg succeed on their claim that state officials
imposed distinctions so arbitrary as to amount to an equal protection violation.

B.

With respect to irreparable harm, plaintiffs essentially contend tlyatigyprivation of a
constitutionalright automatically constitutesreparable harm.But this contentionignores an
important of part of the analysis courts must conduct in considering whether to grant a
preliminary injunction, namely whether the partyg fikely to suffer irreparable harnm the
absenceof preliminary relief’” Di Biase 872 F.3d at 230 (quoting/inter, 555 U.S. at 20 In
this case, assuming these plaintiffs were denied the right to vote in HDtB8 November 7
election that irreparable harm has already occurred. Tgortant question is thus whether
additional irreparable harm will occurtiie Clerk of the House of Delegates is permitted to seat
Thomas as the winner of HD 28n their reply in support of their motion for a preliminary

injunction, plaintiffs suggest that important House of Delegates business takesnpihe first
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month of a session, namely the Speaker is chosen and committee assignments ade select
Plaintiffs allege that this process affects many of the bills that will be considetied gession
and how votes occpall of which are effects that cannot laterrepaired Evenassuming the
seating of a single member can hate effect plaintiffsclaim, this factor does not weigh
decisivelyin favor of an injunctia at this timebecaus&’homascan be removettom office if a
new election is ordered and if Calétimatelyprevails. And even if this single factor weighs in
favor of plaintiffs, plaintiffs’ failure to make a clear showing of likelihood of success on the
meritsnonetheless ends the matter.

C.

Finally, the balance ohardshipsand the public interesdo not weigh in favor of an
injunction at this timeand on this record. To be sure, “right of suffrage is a fundamental
matter,”® but the Fourth Circuit has emphasized the importance of considering in these cases
“[t]he functional structure embodied in the Constitution, the nature of the fexrmlsystem,
and the limitations inherent in the concepts both of limited federal jurisdiction ahd mdrhedy
afforded by sectiod983 . . .” Hutchinson 797 F2d at1282 (quotingsamza 619 F.2dat 452).

In this case, the structure of the Constitution and the nature of the federal stemt sgigh
against the issuance opeeliminary injunction As the Fourth Circuit recognized Hutchinson

“[t]he Constitution anticipates that the electoral process is to be largely controltbe yates

and reviewed by the legislaturdd. at 1283. And “states undoubtedly retain primary authority

‘to regulate the elections of their own officialsld. (citing Oregon 400 U.S.at 125) Virginia

here has done its job of ensuring due process by providing numerous avenues by which to

challenge election results, including recounts and election contédstvention of a federal

% Reynolds v. Sim877 U.S. at 555
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court into the details of this election, on this record, would “be inconsistent with proper respect
for the role of others whose job it is to canvass the returns and declare a prevailing party.” Id. at
1286. Moreover, were an injunction granted in this case, it might also provide incentives for
candidates and voters to ignore the principal routes established to challenge an election. In sum,
it is far from clear on this record that the balance of hardships and the public interest favor
plaintiffs. And, in any event, even assuming that the balance of hardships and the public interest
support a preliminary injunction, the absence of a clear showing of likelihood of success on the
merits means plaintiffs have not made the required showing for a preliminary injunction at this
time.
IIL.

In sum, plaintiffs in this case have not made a clear showing that they are likely to
succeed on the merits of their claim, nor have they established that the balance of hardships and
the public interest favor an injunction. For these reasons and because, as the Supreme Court has

noted, “federal voiding of a state election” is a “drastic, if not staggering,”29

remedy, the motion
for a preliminary injunction must be denied.
An appropriate Order will issue.

Alexandria, Virginia
January 11, 2018

T. S. Ellis, ITI
United States District Judge

 Bell v. Southwell, 376 F.2d 659, 662 (1967).
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