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INTHE UNITED STATESDISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division

ELIZA BONNER,
Plaintiff,
V. Civil Action No. 1:19-cv-1514

SYG ASSOCIATES, INC., et al.,
Defendants.

N N N N N N N

MEMORANDUM OPINION

JimmyGhadbarf* Decedent”diedon February 11, 2019 without designating a beneficiary
to receivethe funds ina 401(k) Pan hemaintained withhis employer SYG Associates, Inc.
(“SYG"), pursuant tahe Employment Retirement Security Act of 1974 (“ERISA”), 29 U.S.C.
8 1001 et. s@. Thereafter, Decedentthird wife, Plaintiff Eliza Bonner (Plaintiff”) claimedthat
she was Decedent&irviving “spouse” and hence entitled to the funds in Decedent’s 4PIH(k)
as the default beneficiaryThe 401(k) Plan AdministratordMary KathrynHamill, SusanNebh
and SYG(collectively, “Defendants”)disagreed with Plaintiff’'s claim to H@ecedent’s'spouse”
and declined t@ward Plaintiff thefunds in Decedent'd01(k) Plan Plaintiff then brought this
ERISA actionto recover théunds in Decedent’s 401(k)dh and for other equitable relief.

Beforethe completionof discovery,Defendand moved for summary judgment, arguing
that Plaintiff was notentitled tothe funds inDecederis 401(k) Plan becaus®laintiff was a
bigamous spouse and therefore not a “spouse” within the meaning of ERISA artemisce
401(k) Plan. Defendand’ motion forsummary judgment wadeniedbecausehe therexisting
recordwas anemic as did not refleciwhether Deceent’'s marriage to Plaintiff was bigamouAt
the time ofDefendants’ motionneither party had adequately explored whebeceders 1993

marriage to his second wife, Martha de la Vega (“de la Vdgadended in divorcer wasstill
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valid, therebyrendeing Decedent’'2001 marriage to Plaintiff bigamous arldus voidab initio.
Accordingly, the parties were invited $earcipertinentstate and county recorfls any evidence
of a divorce between Decedent and de la Vaga to supplemenhe record with any evidence
that Decedent’s marriage to de la Vega had ended in divorce.

The parties completedstoveryand supplemented the record on the question as to whether
Decedent marriage to de la Vega had ended in divorce. Atissue now on theigielgistiff's
Motion for Relief which seeks the relief requestedliie Compliant,as well asequitable relief
that is not specifically requested in t@emplaint. Thus, the renties Plaintiff seeks here are:

(1) recovery of the funds iPecedent’s 401 (kPlanunderERISA §1132(a)(1)(B)y way

of an Order directing the Pl@&dministratorgo takethe necessarsteps taward the funds

in Decedent’s 401(k) Plao Plaintiff as Decedent’s “spouse

(2) equitable relief under ERISA 8 1132(a)(3), specificéllyeformation of Decedent’s

401(k) Plan to name Plaintiff as the “spouse” entitled to Decedent’'s 401 (kniRddin)

creation of a Virginia state law constructive trust to hold the funds in Decedentlg 401(

Plan in trust for the benefit of Plaintitind

(3) statutory damageand prejudgment interesunder ERISA § 1132(c)(1) based on

Defendard allegedfailure toprovidePlaintiff with Plan documentsas well apayment of

attorneysfeesunder ERISA § 1132{¢1).

Defendants object to all three forms of reliaé they contend that the supplemented record
discloses no evidence of a divorce between Decedent and de laNegpuestions presentdxy
Plaintiff’'s Motion for Relief have been fully briefed and argued, including oral arguinedtchon

August 21, 2020.Accordingly, the questions presented by Plaintiff's Motion for Relief are now

ripe for dispositioron the merits

! Appropriately, neither Plaintiff nor Defendants requested a jury triall@nt®f's claims, as there is no right to a
jury trial in ERISA cases seeking recovery of plan benefitder ERISA § 1132(a)(1)(B) or equitakielief under
ERISA § 1132(a)(3).See Phelps v. C.T. Enters., |n894 F.3d 213, 222 (4th Cir. 2005). Nor has either party
contended that it would be premature to decide this matter in light of the ‘palti@sfailure to comply with the
Plaris grievance procedures for denial of a claim for plan beneftse Makar v. Health Care Corp. of the Mid
Atlantic, 872 F.2d 80, 883 (4th Cir. 1989) (discussing requirement of exhaustion of plan remeshesjisdPlan

at 9596 (Dkt. 104) (section titled “Claims Procedures”).
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l.
The facts recited in the followingderted bullets are derived from the recamahis case
and are not disputed.

e Decedentesided in Princ&Villiam County, Mrginia from the early 1990antil his death
on February 11, 2019.

e Plaintiff is putativelyDecederis third wife.
e DefendantSYG is a Virginia companghat wasowned by Decedenthile he was alive.

¢ Defendand Hamilland Weblare Decederd daughters from his first marriage and are also
employees of SYG.

e Decedent created and funded401(k) Plan(“Decedent's 401(k) Plan”with SYG.
Decedent’s 401(k) Plan is governed by the terms of SYG’s Flexible 401(k) Profit Sharing
Plan(“Plan”).

e It is undisputed thaDecedent never designatedoaneficiaryto receivethe funds in
Decedent's101(k) Plan It is also undisputed that) the absence of a named beneficiary
thefunds inDecedent’s 401(klPlanmust go to Decedent’s “spotisand that the Plan’s
definition of “spouse” incorporates Virginiaw’s definition of “spouse.”

e As of December 18, 2019, the value of Decedent’'s 4Héd0was $721,916.88.

e The Plandesignate§SYG as the Plan Administratof the Plan.UponDecedent’s death,
Hamill and Webb served alditional Pan Administratorsof the Plan andecedent’s
401(k)Plan.

e Decederis first wife was Brenda Alexandertdamill and Webb aréssueof Decedent’s
marriageto Alexander Decedent’'s marriage to Alexandemdedin the entry of divorce
decredn Prince William County, Virginian 1987.

e On March 5, 1993 Decedentand de la Vegawere married in the Commonwealth of
Virginia in a ceremony officiated by Thomas E. Davis.

e On March14, 2001,Decedentand Plaintiff were married in the state of Hawaii in a
ceremony officiatedby Reverend John Souter. Two days prior to the marriagesdent
and Plaintiff completed a State of Hawaii Marriage License Worksheet and a State of
Hawaii Marriage License Application Both documents indicatél) that Decedenrs
marriage tdPlaintiff wasDecederis second marriage ar{@) thatDecedentad obtained
a divorce from his first wife in 1987 in Prince William County, Virginia.

e As of March 14, 2001Plaintiff knew that from approximately 1990 to 199Becedent
3
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and de la Vega lived together in a house on Burwell Road in Nokesville, VA. Plaintiff and
Decedent livedogetheiin a house oBurwell Road in Nokesville, VArom approximatel

1995 to 2003, at which time Plaintiff and Decedent moved to a different house in
Nokesville, VA.

e In 2005, de la Vega moved from Virginia to Pima County, Arizona. De la Nagéved
in Pima County, Arizona from 2005 to the present day.

e The Commonwalth of Virginia Department of Health, Division of Vital Records has no
record of any divorce betweddecedentand de la Vega from the date of their marriage
through Decedent’s date of death.

e No Superior Court in Arizonhasa record of a divorce betwe®ecedentind de la Vega
at any time from the date of their marriageoughDecedent’s date of death

¢ Neitherparty contends thdlhe state of Hawaii has a recordaafivorcebetween Decedent
and de la Vega.

e De la Vega has not filed for divorce frdbecedentn any state, nor has she learrfeoin
any sourcethatDecedentver filed for divorcdrom herin any state.

e At some point after Decedent’s deathFebruaryll, 2019 buprior to Decederis funeral
later in February2019, Plaintiff informed Webb and Hamill thatn 2016 Decedent
changedthe beneficiary orDecederis $150,000 life insurance policy from Webb and
Hamill to Plaintiff. Webb and Hamillvere not aware of the change to Decedent’s life
insurarce policy until Plaintiff informed themfahe changen February 2019. After
hearing about the change to Decedent’s life insurance policy, Hamill and &gkbd
Plaintiff to make a gift 0150,000to0 SYG, as SYGt that timewas nearingnsolvency.
Plaintiff declinedto do so.

e At some point in February 201Blamill, Webh andPlaintiff all purportedlylearned that
Decedent had never divorcém de la Vega. Plaintiff further assertsthat she was
completely unaware of Decedent’s marriage to de la \WegaFebruary 2019.Hamill
and Webb havalways known about Decedent’s marriage to de la Vega.

e At some point inMarch 2019 Plaintiff, claiming to be Decedent’s “spousegmpleted
her sections of a 401(k) Distribution Due to Death form and had the Exectecedent’s
estate deliver theDistribution Form to WebbDefendants refused to complete the
remaining sections of the 401(k) Distribution Foribefendants alsefusedo take steps
to transferthe funds in Decedent’s 401(RJanto a bank account inl&ntiff's name.

¢ Plaintiff assertshat Decedent, while he was alive, told Plairdif@lly thatPlaintiff would
receive the funds in Decedent’s 401(k) Plarhim évent of Decedent’s death

e At some pint in March or April 2019, HamilWebh and defense counsabntacted de la
Vegaby telephone and encouragdel la Vegao make a claim tthe funds irDecedent’s
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401(k) Plan.At the time of the telephone call, de la Vega was not aware that Decedent ha
a 401(k) Plan with SYG.

¢ In the months following this telephone ¢aflamill, Webb, and defense counsel remained
in contactwith de la Vegaand discussedistributionof the funds in Decedent’s 401(k)
Plan. On December 20, 2019, de la Vega, claiming to be Decedent’s spongsetech
401(k) Distribution Due to Death form and sent the form to Defendants.

Although there is no dispute as to the foregoing facts, tkeaedisputeaboutwhether
Hamill, Webh and de la Vegaeachedn agreemd in whichde la Vega, were she succeed in
her claim to the funds in Decedent’s 401(k) Plan, would share a portion of the fundedebés
401(k) Plarwith Hamill and Webb.Specifically,

¢ Plaintiff claims hatHamill, Webh and defense counsmnvinced de la Vegt share with
Hamill and Webb an unspecified portion of the funds in Decedent’s 401(k) Plan asc rewa
to Hamill and Webb for informing de la Vega that she was eligible to inherit the funds
Decedent’s 401(k) PlamsDecedent’s'spouse.”

e Defendantslispute this, arguing that thesmo written agreement between Hamill, Webb,
and de la Vega to shatke fundsin Decedent’s 401(k) Plaim the event de la Vega is
awarded the funds. Defendants contend that Ueda agreednly to make a gift ofome
portion ofthefunds inDecedent’s 401(k) Plato Hamill and Webb.

e |t appeardrom de la Vega’s deposition testimony that de la Vageeedto sharesome
portion ofthe funds inDecedent’'s401(k) Planwith Hamill and Webhn the event de la
Vega is awarded the funds. But de la Vega's deposition does not reflect that de la Vega
entered into any binding contract requiring de la Vega to share any portion of the funds in
Decedent’'s 401(k) Plan with Hamill and Webb. Nor does de la Vega’'s deposition
testimony reflect that de la Vega agreed to share a specific amount of the funds in
Decedent’s 401(k) Plan with Hamill and Webb.

.
Because Decedenied without naminga beneficiary to receive the funds in Decedent’s
401(k) Plan, analysis of Plaintiff’'s claim to those funds properly beginsthdpertinent Plan

provision regardingvhat should occur in the absenmea named beneficiary In this regard,

2 See Metro Life Ins. Co. v. Parke36 F.3d 1109, 1116 (9th Cir. 2006) (“When a plan participant fails to identify a
beneficiary, we must turn to the governing plan documents to ascéeaiefault beneficiary.”Kinder Morgan,
Inc. v. Crout 814 F. Appx 811, 8B (5th Cir. 2020) (same).
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Section 5.030f the Plan, titledDistributions Upon the Death of a Participa(iDistributions
Provision”) makes cleahat,upon the death ad Ran participant and in thebsence of a named
beneficiary, Ran benefits must go tthe Plan participant’'s“spouse.” This is evident from the
plain text of thePlan’s Distributions Provisionwhich stateghat: “[a] deceased Participant’s
Individual Account will be payable to any surviving Beneficiary designated by the Partj@pant
if no Beneficiary survives the Participant, to the Participant’s Spouse.” Plan at 91.

In this case, application of the Distributions Provision compels the conclusiorhéhat t
funds in Decedent’s 401(k) Plan must go to Decedent’s “spouse.” This is so bibeaeserd
clearly showghat Decedent did not designate a benefictargeceivethe funds in Decedent’s
401(k) Plan, thereby by defaufhaking Decedent’s “spouse” the beneficiary of the funds.
Thereforeanalysis of Plaintiff’'s claim to the funds in Decedent’s 401(k) Régiires answering
a single questions Plaintiff Decedent’s spouse? If Plaintiff is Decedent’s “spoubkeriPlaintiff
has a claim to thieinds in Decedent’s 401(k) Plaarsuant to ERISA 8§ 1132(a)(1)(BI)f Plaintiff
is not Decedent’s “spousethien Plaintiff has no claim to the funds in Decedent’s 401(k) Plan
pursuant t&ERISA § 1132(a)(1)(B)

Although this much is cleafrom the Plapthe Plan’s definition ofspouse® does not
specifically address the question preserftede namely, whethethe Plan’s use of theterm
“spouse” include®r excludes a bigamous spouse. In this reghedpartiesensiblyagree that
pertinent state law-in this caseVirginia law—controls whether the term “spouse” in the Plan

includesor excludes a bigamous spods&he parties also agree thétginia does not recognize

3 The Plan’s definition of “spouse” concerns a circumstance in whjaln participant divoreehis or her spouse
pursuant to a Qualified Domestic Rédais Order. SeePlan at 55. Because this case does not involve a Qualified
Domestic Relations Order, the Plan’s definition of “spouse” is not hélpfekolving the issues at hand.

4Federal courts in ERISA cases have consistently applied statedatetmine whether a bigamous spouse is entitled
to plan benefits.See, e.g.Crosby v. Croshy986 F.2d 79, 8483 (4th Cir. 1993) (affirming district coum ERISA
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“bigamousmarriages’ definedunder Virginia lawas ay marriage wherene of the parties to the
marriage was previously marri@dthe previous marriagbéad not ended in death or divorce as

of thedateof the later marriageSee, e.g.Va. Code 88 238.1, 2043; Hager v. Hager 3 Va.

App. 415, 416 (1986)Grove 271 F.2d at 919 Accordngly, if Decedent’s 1993 marriage to de

la Vega did not end in divorce as of the date of Decedent’'s 2001 marriage to Plaintiff, then
Plaintiff's marriage to Decedentas bigamous andonsequentlyPlaintiff is not the “spouse”
entitled to the funds in Decedent’s 401(k) Plan.

Defendants have the burden of proving that Decedent’s marriage to de la Vega did not end
in divorce. This is so becausemarriage is commoandthereforethere & a strongevidentiary
presumptionin Virginia that a previously married persoabtaineda divorce from their former
spousebefore marrying again, thereby making the katetime marriagevalid. SeeDeRyder v.
Metro. Life Ins. Cq.206 Va. 602, 6045 (1965) see also Hewitt490 F. Supp. at 1362The
evidentiary presumption thathe earliefin-time marriage ended in divoras a “rebuttable

presumption” andherefore maye rebuttedy contrary evidenceParker v. Am. Lumber Corp

caseapplying Maryland’s definition of marriage to interpret the term “qualified beire§iQ; Hill v. Bell / Rozelle

NFL Player Ret. Plan548 F. App’x 55, 57 (3rd Cir. 2013) (applying South Carolina’snitedn of marriage to
interpret the term “surviving spouse” in an ERISA pldmjmlerChrysler Corp. Healthcare Benefits Plan v. Durden
448 F.3d 918, 928 (6th Cir. 2006) (applying Ohid&inition of marriage to interpret the term “surviving spouse” in
an ERISA plan); 26 C.F.R. § 1.401(a}8)(the term “spouse” in a 401(k) plan means “spouse or surviving spouse .
... [a]s treated . . . under applicable state law”).

Because all the parties in this case are Virginia residents, the parties havedassir¥irginia law applies and have
neveraddressed the possibility that another states’ law provides the definitigpookes” Ultimately, it is appropriate
to apply Virginia law hereas the decision to apply Virginia law comports with the parties’ expectatiothdsa
consistent with the outcome in a handful of circuit cases about bigamous marB8ageBaimlerCtyder, 448 F.3d
at 922-28 (applying the law of the state where the parties resided for the duratth@noérriage (there, Ohio) instead
of the law of the state listed in the plan choice of law provision (there, Mithayahe law of the state where the
bigamous marriage occurred (there, Nevadajyson v. Brinson334 F2d 155, 158 (4th Cir. 196%ppplying law
of the decedent’s domicilelsrove v. Metro. Life Ins. Grp. CA271 F.2d 918, 919 (4th Cir. 195@ame).

5 Consistent with Virginia’s nomecognition of bigamous marriages, Virginia courts have consistentlyttratidhe
parties to a bigamous marriage are eitled to spousal rightsuch as the right of inheritanc&ee Chitwood v.
Prudential Ins. Co. of Am206 Va. 314, 318 (1965)yoolery v. Metro. Life Ins. Co406 F. Supp. 641, 644 (E.D. Va.
1976);Hewitt v. Firestone Tire & Rubber Ga190 F. Supp. 1358, 1361 (E.D. Va. 1980).
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190 Va. 181, 186 (1949peRyder 206 Va.at604—-05.Specifically, the pdy seeking to invalidate
a laterin-time marriage as bigamousay rebut th@resumption that thearlierin-time marriage
ended in divorce by adducirear andconvincingevidence that thers norecordof a divorce
decree for thearlierin-time marriagd1) “in jurisdictions where the parties resided (2) “where
on any reasonable basis a decree might have been obtaiHesvitt, 490 F. Supp. at 1365
Woolery 406 F. Supp. at 64&KRahnema v. Rahnemé&’ Va.App. 645, 661—6b (2006)(requiring
clear and convincing evidea torebut the presumption that the earliitime marriage ended in
divorce). But importantly, to rebut the presumptioindivorce, t is not necessary to document the
absence of a divorce decree in every jurisdictMdrere a divorce “could possibly have been
obtained,” for if that were the case then the rebuttable presumption “would not beblebbiia
effectively irrebuttable.”"Hewitt, 490 F. Supp. at 1365ee also Parked90 Va.at 186-87
Woolery 406 F. Supp. at 644.

Here, Defendants have successfuiputted the presumptidhat Decedent earlierin-
time marriage to de la Vega ended in divordehis is so becausedhundisputed facts establish
(1) thatno divorce waver entered inrg jurisdiction where de la Vega or Decedesgided and
(2) thatthere are no other jurisdictions where ay eeasonable basisdecree might have been
obtained Neither Virginig Decederis lifelong state ofesidencenor Arizona de la Vega'state
of resdence after she left Virginidaas any record of a divorce between thHieym the date of their
marriagethrough January 31, 2020. Additionallipeteareno otherjurisdictionswhere on any
reasonabléasis alivorcedecree might have beebtained. In this regard, no record of divorce
was found in Hawaii and furthelPlaintiff's half-hearted suggestian a footnotethat Decedent

might have obtained divorce whilevacatoning in anotherstate or countryignoreswell-
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established residenegquirementghat forecloseshis remotepossibility® In short, he parties
have spent five months in discovery looking for a record of divoeteeen Decedent and de la
Vegabut have not found any such reco/lcordingly, Defendans havemadethe requisitelear
and convincingshowingon this recordo rebutthe presumptiorthat Decedent’searlierin-time
marriage to de la Vega ended in divorce
Seeking to avoid this conclusioRlaintiff citesfour out-of<circuit district court casem

which the party seeking favalidatethelaterin-time marriageon the ground of bigamfailed to
establisithat theearlierin-time marriagadid not end irdivorce. None of tlesecasess applicable
here becaus& eachof thesecase the party seeking tmvalidate the lateim-time marriage
offered far less evidence thtite earliefin-time marriage did not end in divorde Moreover,
Plaintiff's citation to theseases overlooki®deral appellatdecisions that have declined to adiar
ERISA benefits to a bigamous spousee Croshy986 F.2d at 81Hill, 548 F. App’x at 57;

DaimlerClrysler Corp, 448 F.3cht 9288

8 Divorce decrees cannot be obtained while traveling because virtualigtal sequire the party filing for divorce to
be a residnt of the state in which the action for divorce is fil&ge, e.gSosna v. lowad19 U.S. 393, 40405 (1975)
(“The imposition of a durational residency requirement for divorce is scamilye to lowa, since 48 States impose
such a requirement . [with] the periodssary[ing] among the States and rang[ing] from six weeks to two years.”).

"In each of the four cases, the evidence offevéalalidate theallegedlybigamousnarriagewas clearly insufficient.
First, inRoofers Local 149 Pension Fadin. Pack No. 2:19¢cv-10628, 2020 WL 2526091, at *6 (E.D. Mich. May 18,
2020),the allegedlyigamous marriage was not invalidated bectlws®nly evidencadducedo invalidate tle later
in-time marriagewas theearlierin-time spouse’sleposition testimonghat “he was still married to nie Second, in
Teamsters Local 639 Empr’ Pension Tr. v. Johnsim 9%cv-1545, 1992 WL 200075, at *8 (D.D.C. July 28, 1992),
the allegedijbigamous marriage was not invalidateztause the parties haodt searched faevidence of a divorce
Virginia and Indiana—states where the decedent had lived for a total of fifteen.y&hnsl, in Barnett v. Metro. Life
Ins, No. 94cv-70627, 1995 WL 871197, &6 (E.D. Mich. Apr. 28, 1995)he allegedlybigamais marriagavas not
invalidated because the earliartime spouse ignored the lawsuit ahdreforedid not testify regarding the status of
the earlierin-time marriage. Furthethe partie$ search oflivorce recordsheredid notcoverthe full relevant time
periodor all relevant jurisdictions, notably Alabam&ee idat *1 n.6. Finally, in Metro. Life Ins. Co. v. Hardi23

F. Supp. 2d 934, B3S.D. Ind. 1998 the earliefin-time spoussigned a document claiming that she andideedent
had divorce.

8 Both the Third Circuit irHill and the Sixth Circuit iDaimlerChrysler Corpdeclined to award ERISA benefits to
a bigamous spouseSee Hill 548 F. App’x at 57see also DaimlerChrysler Corp448 F.3d at 928. Similarlyhe
Fourth Circuitin Crosbydetermined thatas between two spousdlse decedent’s first spouse was entitled to the

9
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In sum, on this record, Defendants haskutted the presumption thaecedent’s earlier
in-time marriage to de la Veganded in divorce, thereby making Plaintiff's marriage to Decedent
bigamousand Plaintiff not the “spouse” entitled to the funds in Decedent’s 401 (kuRter the
Plan’s terms Although tle result in this casenay appear inequitabldecause Plaintiff and
Decederis bigamous marriage lasted 18 yedns does not alter the fact thaetlaw makes clear
thatthe funds in Decedent’s 401(R)ancannot go to a bigamous spousiosby 986 F.2d at 84
85 (declining to awardnpaidERISAbenefits to bigamous spouse of 21 yeatid);, 548 F. App’x
at 57 (declining to award ERISA benefits to bigamous spouse of 16 ydzas)lerChysler
Corp., 448 F.3d at 928 (declining to award ERISA benefits to bigamous spouse of 18 eairs)
is this ®@nclusion altered by the argument that under Virginia law Plaintiff's marriagededant
was presumptively valid; that presumption bsobeen successfully rebuttbdcause Defendants
have establishethat on this recordDecedent’s marriage to de la Vega did not end in divorce.
Accordingly, Plaintiff's claim for recovery othe funds inDecedent’s 401(klPlanunder ERISA
§1132(a)(1)(B)must be denied on this record.

[1.

Although Plaintiff is not entitled torecovery of Plan benefits under ERISA
§1132(a)(1)(B) that does not end the analysisthis is so because a plaintiff may seek
“appropriate equitable relief” und&RISA § 1132(a)(3) iho otherERISA provision provies a
remedy.See Griggs v. E.l. DuPont de Nemours &,@87 F.3d 371, 385 (4th Cir. 200%ge also

Varity Corp. v. Howe 516 U.S. 489, 515 (1998) Accordingly, it is necessary to consider

decedent’s Survivor Income Benefit Insurance (“SIBI”) fundgth an exception for SIBI funds that the plan
administratorhad paid out to the decedent’s bigamous second spouse before the first spouse came famvaard wi
claim. See idat 84-85. The Fourth Circuit chose notdlaw-back 401(k) funds already paid to the bigamous spouse,
noting that the plan administrator made a “good faith” (though erroneous) decision thajaimeus spouse was
entitled to the 401(k) fundsSee idat 83

® To be sure, Plaintiff's Complaint seeks “other relidfut does not specifically request “equitable reliefft id

10
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Plaintiff's claims forequitable relielinder ERISA 81132(a)(3)in the form of (1)eformationof
the Plan and (2) creation of a constructive trust.

Analysis of a claim for equitable relief properly begins with the teERIEAS 1132(a)(3)
which states in relevant part trajplanbeneficiarymay obtain “appropriate equitable reliefh
order toredress afiact or practicavhichviolatesary ... ERISA] provisionor the terms of the
plan.” ERISA § 1132(a)(3). Guided by the texttdRISA § 1132(a)(3), the Fourth Circuit has
sensibly required plaintff seeking equitable relief testablish twa&lemens: (1) an act or practice
that violates an ERISAr plan provisiopand (2)entitlement to apecificform of “equitable relief”
that has been deemedppropriat¢ Pender v. Bank of Am. Cor¥88 F.3d 354, 363 (4th Cir.
2015);Moon v. BWX Tech., In&G77 F. App’x 224, 228 (4th Cir. 201&)iting U.S. Airways, Inc.
v. McCutchen549 U.S. 88, 100 (201)Failure to establish one of the two elements is fatal to a
claim for equitable reliefSee, e.gMoon 577 F. App’x at 232-33.

A.

With respect to the firsglementof Plaintiff’'s claim for equitable religfPlaintiff's Motion

for Reliefalleges that the following acts and practicearrant equitable relief

(1) Plaintiff's devotion to Deceght,de la Vega’s purported abandonment of Decedent, and
Decedent’s oradtatements to Plaintiff about Decedent’s 401(k) Plan;

(2) Decederis failureto inform Plaintiff that he had married (and not divorced) de la Vega

(3) Hamill and Webb’sfailure to inform Plaintiff that Decedenthad married (and not
divorced) de la Vega

(4) Hamill and Webb’glecision to contact and inforde la Vegahat de la Vega could
make a claimo the funds in Decedent’s 401(k) Plas Decedent’s “spouse”; and

(5) Hamill and Webls purportedagreement with de la Vega which de la Vegagreed

nonetheless appropriate consider Plaintiff’'s claim fofequitable relief” here because district courts have wide
discretion under Rule 54(c), Fed. R. Civ. P. to consider remedies that apecitically requested in the Complaint
SeeRule 54(c), Fed. R. Civ. Psee also Holt Civic Club v. City of Tuscalopg®9 U.S. 60, 656 (1978);Atl.
Purchaser, Inc. v. Aircraft Sales, In@05 F.2d 712, 717 (4th Cir. 1983).
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to gift an unspecified portion of the funds in Decedent’s 40R&yto Hamill and Webb
Clearly, none of the five abovisted acts and practices allege violation of a specific ERISA or
Plan provision. Indeedhe¢ first claimcannot possibly be construed as allegingo#ation of an
ERISA or Plan provisiof® The remainingour claimsdo not expressly allege a violation of an
ERISA or Plan provision and therefore malsiofail in this respectHowever claims two through
five areconsideredn further detailbelow becausdPlaintiff appears to allege that such acts and
practices violee ERISA’s fiduciary duty provisionsSeeERISA § 1101get seq.In thisregard it
is important to set forth why claims two through feue inadequatand provide no basis ftoine
equitable relieboughthere.

To begin with,Decedent did not breachyafiduciary duty by failing to disclose d¢fact
that he had married (and not divorced) de la Veghis is so because a claifor breach of
fiduciary duty is a claim against someone whaadsually a planfiduciary. SeeColeman v.
Nationwide Life Ins. C0.969 F.2d 54, 661 (4th Cir. 1992)“Before one can conclude that a
fiduciary duty hasbeenviolated, it must be established that the party charged with the breach
meets the statutory definition of ‘fiduciary.”) In this regard, there are two types pian

fiduciaries named fiduciaries and functional fiduciariesSee DawsonMurdock v. Nat'l

Counseling Grp.931 F.3d 269, 2756 (4th Cir. 2019) Decedentvas neither.Decedentvas not

10The only provision Plaintiff cites in favor of this claim is Virgisianarital abandonment statute, \Gode § 64.2
308 which is clearly not an ERISA or Plan provision. Moreover,@dain based on Virginia's marital abandonment
statutenecessarilymust fail because ERISA pamptsthe application ofstate law statutethat disinherit a former
spouse. See, e.g., Egelhoff v. Egelhd®B32 U.S. 141147 (2001) (holding that ERISA § 1144(a) yampteda
Washington state statute that would revoke a plan beneficiary’s choice to fameea spouse as a beneficiary).
Additionally, Plaintiff's recollection of what Decedeptirportedlymay have orally told her about Decedent’s 401(k)
Plan does not pertain to a violation of an ERISA or Plan provisidreseoral statements ariirther untestabland
inadmissibleasevidence. See, e.gVirginia Nat. Bank v. U.$443 F.2d 1030, 1034t Cir. 1971)(explaining that
parol evidence is inadmissibte interpret a willunless the “meaning of the language” used by the testator is
ambiguous, and that even where the language is ambiguous, evidéne&edtator's actual intention, such as his
declaration[] of intention” is inadmissible

12
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a named fiduciary becaubke isnotexpressly‘named]] in the plan documentsisthe § 1102(a)
planfiduciary. Dawson-Murdock.931 F.3dat 275 (citing 29 U.S.C. § 110@); Tatum v. RJR
Pension Inv. Comm761 F.3d 346, 352 (4th Cir. 201%)Nor wasDecedent #unctional fiduciary
because there is no allegation tbaicedent “perform[ed$pecified discretionary functions with
respect to management, assets, or administration of a fawson-Murdock931 F.3dat 276
(quotingCusterv. Sweeney89 F.3d 1156, 1161 (4th Cir. 1996)Accordingly, Plaintiff has no
claim for an equitable remedy based on Decedéaitige to disclose the fact that he had married
(and not divorced) de la Vega.

Similarly, Hamill and Webldid not breach any fiduciary duty by failing to disclose th
fact thatDecedenhad married (and not divorced) de la Vega. This is so because Hamill and Webb
were not Plan Administratoet the timePlaintiff wasallegedlyunaware of Decedent’s marriage
to de la Vega? Specifically Hamill andWebb were not Plan Administrators during the-pre
February 2019 period in which Plaintiff claims she was unaware of Decedeantimge to de la
Vega; Hamill and Webb became Plan Administrators only upon Decedent’s death uariebr
2019,the same montRlaintiff claims to have learned abddecedent’s marriage to de la Vega.
As for the nordisclosure of Decedent’s failure to divorce de la Vega, the record istltédain
party knew about the absence of a divorce until February 2019. Indeed, the lmdties

undertakesignificantefforts in this casdo resolve tfs question. Accordingly, Plaintiff has no

11 |dentification of the named fiduciary is “focused with a degree of certainty” arel the namefiduciary is the
“Adopting Employer” (SYG) Plan at32, 38;Tatum 761 F.3d at 352Although Decedent signed the Plan documents
on behalf of SYG and is listl in the Plan documents as a “Limited Trustee,” Decedent was appointed as Limited
Trustee “solely for the purposef ensuring the timely collection and deposit of Employer Contributions” and was
“under no duty to take any action other than [those] espesponsibilities.” Plan at 3019.

21n this respect, ERISA makes clear that “[n]o fiduciary shall be liable witlecespabreach of fiduciary duty . . .

if such breach was committed before [the Plan Administrator] became afigluci..” 29 US.C. § 1109(b)Trigon
Ins. Co. v. Columbia Naples Capital, LLZ35 F. Supp. 2d 495, 505 (E.D. Va. 2002).

13
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claim for an equitable remedy based ldamill and Webb'sfailure to disclose the fact that
Decedent had married (and not divorced) de la Vega.

Next, Hamill and Webldid not breach any fiduciary duty by contacting and infornadeg
la Vegathatde la Vegacould claimthe funds in Decedent’s 401(k) Plas Decedent’s “spouse
This is so because the Supreme Court has made cleplatmatiministratoramust “take steps to
identify all participants and beneficiaries . . . [and] make them aware of taris &nd rights
under pn ERISA plan].” Cent. States, Se. & Sw. Areas Pension Fund v. Cent. Transp418c
U.S. 559, 574 (1985)Similarly, the Fourth Circuit haglso made cleahat plan administrators
have & duty to[] inform [plan] beneficiafieg of material facts in the absence of a specific request
for information” Griggs, 237 F.3dat 381; Dawson-Murdock931 F.3d at 279.Accordingly,
Plaintiff has no claim for an equitable remedy based on Hamill and Webb’s decisiont&ot
and inform de la Vega that de la Vega could make a claim to the funds in Decedent’ 411 (k)
as Decedent’s “spouse.”

Finally, althoughHamill and Webbbreached fiduciary duty to de la Vega by entering
into an agreement with de la Veigeshare the funds in Decedent’s 401(k) Bfahis breachdoes
notimpact or harm Plaintiff, as Plaintiffas no claim to the funds in Decedent’s 401(k) Plan.

this respect, it makes no difference to Plaintiff whether de la Yiega someportion of the funds

13 Hamill and Webb breached several of their fiduciary duties by asking de la Vegaetdhghfunds in Decedent’s
401(k) Plan. Specifically, Hanhithtnd Webb breached (1) the prohibition againstde#iing (29 U.S.C. § 1106(b)j1

(2) the prohibition against receiving plan funds (29 U.S.C. 8§ 11(®)band (3) the duty to act “solely in the interest

of the participants anieneficiaries."Chao v. Malkani452 F.3d 290, 294 (4th Cir. 2006)Ynder no circumstance is

it appropriate for plan administratio encourage, pressure, or ask a 401(k) beneficiary to share 401(k) plan funds
with the plan administrators as a “reward’the plan administratarsSuch behavior violates fundamental test of

the duty of loyalty—the requirement that a fiduciapyt aside any selfish motive and act solely for the benefit of the
beneficiary. See Chap452 F.3d at 294Becauseplan adminitratorsmay be removetbr “repeated osubstantial
violations of their fiduciary duties Hamill and Webb will be ordered to show cause as to why they should not be
removed as the 401(k) Plan Administrat@eeChaq 452 F.3d at 29, see alscAcosta v. WH Adm’rs, Inc449 F.
Supp.3d 506, 52621 (D. Md. 2020)A separate Order wilssuemaking clear thaDefendats must show cause as

to whyHamill and Webtshould not be removed det401(k) Plan AdministratorsOf courseDefendantsnay notify

the Courtin writing that a new 401(k) Plan Administrator has been appointed.

14
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in Decedent's 401(k) Plan to Hamill and Webb or keeps the entirety of the $721,916.88 in
Decedent’s 401(k) PlanPut differently,the cause of Plaintifhaving no claim tdhe funds in
Decedent's101(k) Plan is nosomeagreement on how the fundsght be used; rather, the cause

of Plaintiff having no claim ighe fact that Plaintiff's marriage to Decedent was bigamdbee,

e.g, Plasters’ Local Union No. 96 Pension Plan v. Pep@83 F.3d 210, 217 (4th Cir. 2011)
(quotingAllison v. Bank OneDenver 289 F.3d 1223, 1239 (10th Cir. 20p®2) breach of an
ERISA fiduciary’s duties . . . [requires] ‘'some causal link between thgead breach . . and the

loss Plaintiff seeks to recover™)Accordingly, Plaintiffhas no claim for an equitable remedy
basedbn this breach of fiduciary duty.
B.

BecausePlaintiff has notestablisheda prerequisite violation of an ERISA or Plan
provision, Plaintiff has no clainfor equitable reliefand there is no need to consider the second
element of a claim under ERISA 8§ 1132(a)(3pee e.g, Moon, 577 App’x at 22-33.
NonethelessPlaintiff's claim that she is entitled to reformatioh the Planor creation of a
constructive trust is addressed below, as existing precedent and the facdscaéé make clear
that Plaintiff is not entitled to such relief.

As necessarnpbackground, district cowstmay ordinarily award equitable relietinder
ERISA 8 1B2(a)(3) provided thatthe form of equitable reliefequestedis “appropriate.”
Damiano v. Inst. For In Vitro Sgi799 F. App’x 186, 187 (4th Cir. 202Q)uoting CIGNA v.
Amarg 563 U.S. 421, 439 (2011)A form of equitable relief isappropriate”if it was “typically
available in equity” prior to the merger of law and equity. Although the remedies of

reformation and constructive truill into this categorythe fact that an equitable remedy is

permissible does not make it matatg. SeeCross 329 F. App’x at 455Moon 577 App’x at

15
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232-33;Damiang 799 F. App’x at 18. District cours must look to the law governing the precise
form of relief requestetb determine whethethe precise form of equitable relisfquesteds
appropriate in a given case, as there is no overarching stamtiz@dERISA § 1132(a)(3)for
measuring harm or equitieSee Damiano799 F. App’x at 187. Accordingly, it is necessary to
provide a brief overview of the remedies of reformation and constructive trust.

The Fourth Circuit has made clear tha temedy of reformatiois a “limited” remedy in
contract that permits a district court tdaren the terms of an ERISA plan to correctraistake”
in the ERISA plan due to inadvertence by bottontractingparties or fraud by onef the
contracting parties Cross 329 F. App’x at 454 (citind\udio Fidelity Corp v. Pension Benefit
Guaranty Corp. 624 F.2d 513, 518tth Cir. 1980); Amarag 563 U.S. ati43 id. at 449 (Scalia,
J., concurring)quoting 27 R. LordWilliston on Contractg§ 69:55, p. 160 (4th Ed. 2003)To
obtain reformation under ERISA 8 1132(a)(3), the party seeking reformationtheusfore
present clear and convincing evidence oflatéral mistake due to inadvertence or a unilateral
mistake accompanied by fraud on the part of a contracting p@nyss 329 F. App’x at 454
(citing Restatement (Second) of Contreg8s152, 155 (1979)). The Fourth Circuit has considered
reformationunderERISA § 1132(a)(3)n at leasfive occasionsgach time declining the requéét
Nothing in thesdive casesuggestshat reformation is appropriate where, as here, the basis for
reformation is allegettaudtaking place apart from aradter the creation of the Plamd the only

party harmed by the allegdthudis a party who did not participate in the negotiatiorthef

4 See Cross329 F. App’x at 455 (declining to reform plan due to alleged scrivener’s dvtooy, 577 F. App’x at
233 (declining to address reformation because plaintiff had not alkegeadation of ERISA);Audio Fidelity 624
F.2d at 51%18 (declining to reform plan duetize absence oflalateral or unilateral mistakelackshear v. Reliance
Standard Lifelns. Co, 509 F.3d 634, 643 (4th Cir. 2007) (declining to reform plan arithqéhat reformation
“undercut[s] important fundamental aims of ERISA . . . [and] fosters unegratout employee benefitsgbrogaed
on other groundy, 609 F.3d 622, 630 (4th Cir. 2010)ilson v. Bluefield Supply G819 F.2d 457, 460 (4th Cir.
1987) (denying plaintiff's claim to reform the plao that it resembled a prior version of the jplan
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“mistaken” Plan term.

The remedy of constructive trust under ERISA 8§ 1132(a)(yporates the elements of a
claim for constructive trust under the relevant state Bee Pendei788 F.3d at 36869.° Under
Virginia law, a constructive trus$ “an equitableemedy which is created by operation of law to
prevent a fraud or injustice Bankof HamptorRoads v. PowelR92Va. 10, 15 (2016)}aulknier
v. Shafer 264 Va. 210, 215 (2002). A constructive trust may not be impasieds the party
seeking creation of a constructive trust puts forth cleacandincingevidenceof an “interest in
the “action, fund, or other property which is to be made the subject of the tRastél] 292 Va.

15. In this regard, bigamous marriages “confer[] no legal rights” on the parties hoathiage.
Chitwood 206 Va.at 318;Martian v. Berryhill No. 1:18cv-12, 2018 WL 4572715, *9 (E.D. Va.
Aug. 30, 2018) (same).

The above principles, applied to the facts of this case, make clear that redadhmation
nor a constructive trust is appropriate hefe. begin with the nature of Plaintiff's request for
equitable reliefdoes not readily fit into the doctrines of reformati@r constructive trusts
articulatedabove. Seconcand most importantlya federal court determining an ERISA issue does
not sit as a family couttio decide who among two spouses is more deserving of an award of
benefits; the role of a federal court is to apply ERISA and to remedy violations of ERISA
violations ofplan provisionsneither of which existhere See Pendef788 F.3d at 363ee also
Moon, 577 F. App’x at 228. Third, there is nothiptinly inequitable about denying ERISA

benefits to a bigamous spouss evidenced by at ledbtee federatircuit courtsthathave done

15 Although the Fourth Circuit hgseviouslyheld that ERISA pre&mpts state law constructive trustseMetro. Life
Ins. Co. v. Pettjt164 F.3d 857, 862 (4th Cir. 199&)e Fourth Circuitin recent yearshas permitted creation of a
state law constructive trust under ERISAL132(a)(3)and hagrawn a distinctionin the preemption doctringhat
would allow equitable relief of this kingfter plan benefits have beetistributed. SeePender 788 F.3d at 36&9;
see alscAndochick v. Byrd709 F.3d 296, 300 (4th Cir. 2013)
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so. SeeCrosby 986 F.2dat 81; Hill, 548 F. App’xat 57; DaimlerChrysler, 448 F.3dat 928.
Fourth,Plaintiff has not cited any cases in which a court awarded equitable relieigamadus
spousespecificallyunderERISA § 1132(a)(3); theases she cites1 ERISA § 1132(a)}f) concern
run-of-the mill disputesregarding spousal inheritané® Accordingly, neitherreformation or
creation of aonstructive trust is appropriab@ the record presented here.

V.

Plaintiff alsoseeks statutory damages and prejudgment interest under ERISA 8§ 1132(c)(1)
and attorneys’ fees und&RISA 8§ 1132(g)(1). Defendand havealso made a request for
attorneys’ fees under ERISA 8§ 1132(g)(1). None of this rel@bpsopriaténere, for either party.

Statutorydamages under ERISA § 1132(c)(1) for failure to provide plan documents are
discretionary and appropriate only where the jplarticipantor beneficiarydoes not receive plan
documents after makingraquest for plan documenBRISA § 1132(c)(1)Mullins v. A T.&T.

Corp.,, 424 F. App’x 217, 22 (4th Cir. 201). Here, Plaintiff has nadducedany evidence that
she made a requefor plan documentshat was refused. Mullins, 424 F. App’x at 23.
Accordingly, statutory damages and pre-judgment interest are inappropriate here.

Additionally, neither party is entitled to attorneys’ fees under ERISA § 1132(g)(1). To
begin with, Plaintiff cannot recover attorneys’ fees because, as disaugsgdPlaintiff hasnot
obtairedany “degree of success on the merits” in this catsrdt v. Reliance560 U.S. 242, 244
(2010). Further, attorneys’ fees are not appropriate for either party onthefftis case because
application of thdive-factortest for attorneys’ fees makes clear that neither party deserves such

an award.See Quesinberry v. kifins. Co. of NAm, 987 F.2d 1017, 1030 (4th Cir. 199G@px v.

6 Moreover, many of these cases are further distinguishable because they inusdbard who willfully violated a
temporary restraining order or settlement agreement that precluded himi$inheriting his spouseSege.g, Irwin

v. Principal Life Ins, No. 04cv-4052, 2005 WL 3470359, *12 (D. Kan. Dec. 16, 20@8nt. States, Se. & Sw. Areas
Pension Fund v. HowelR27 FE3d 672, 675 (6th Cir. 2000)
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Reliance Standard Life Ins. Cd.79 F. Supp. 2d 630, 633 (E.D. Va. 200The five factorsto
address when considering a request for attorneys’ fees under ERISA 8§ 113&(g)(1) “the
degree of opposing patgy/culpability or bad faith (2) “the ability of the opposing party to satisfy
an award of attorneygees; (3) “whether an award of attorneyfees would deter other persons
acting under similar circumstanceé$4) “whether the arty requesting attorneyfees sought to
benefit all participants and beneficiaries of an ERISA plan or to resolve acaghlegal question
regarding ERISA itself”; an¢b) “the relative merits of the partiggositions.” Cox 179 F. Supp.
2d at633(citing Quesinberry987 F.2d at 1030). In this regarttpaneys’fees are not appropriate
for either partybecausgl) Plaintiff did not act in bad faith by bringing this lawsuit and the
appropriate remedy for Hamill and Webb’s breach of fiduciary duty will be considepedately
(2) neither party has put forth any evidence atatlier partiesability to pay attorneydees, (3)
neither party has argued that attornefges are necessary to deter persons from filing similar
lawsuits, (4) neitheparty has brought this lawsuit on behalf of all Plan beneficiaries and this
lawsuit does not resolve significant legal questions under ERISA, and (5) both parties had a
legitimate factual and legal badr the positions taken in this lawsuitAccordindy, neither
statutory damages nor attorneys’ fees will be awarded here.
V.

In conclusion for the reasons set forth above, Plaintiff's requests for (1) recovery of the
funds in Decedent’s 401(k) Plan under ERISA 8§ 1132(a)(1)(B), (2) equitableurtierERISA
§ 1132(a)(3) in the form of reformation or creation of a constructive trust, and (@psta

damages, prudgment interest, and attorneys’ fedisnustbe denied.” For the reasons set forth

17Because neither party has sought a decision on whether de la Vega is the “spdiesttetite funds in Decedent’s
401(k) Plan, this Memorandum Opinion does not expresslgh that issueThis Memorandum Opinion concludes
only that Plaintiff has nealid claim to the funds in Decedent’s 401(k) Plan on the basis of this record.
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above, Defendants’ request for attorneys’ fees also must be denied.
An appropriate Order will issue separately.
The Clerk is directed to provide a copy of this Opinion to all counsel of record.

Alexandria, Virginia
October 30, 2020

T. S. Ellis, 11
United States District Judge
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