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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRG INIA (NORFOLK DIVISION)

I/P ENGINE, INC.
Plaintiff, Civil Action No. 2:11-cv-512
V.
AOL, INC.,etal.,
Defendants.

MEMORANDUM IN SUPPORT OF DEFE NDANTS’ MOTION FOR SUMMARY
JUDGMENT

As construed by the Court, the AsserteteRgs in this case, U.S. Patent Nos. 6,314,420
(“the ‘420 Patent”) and 6,775,664 (“the ‘664 Patgrdlaim systems and methods for filtering
search results by using contelatta and [collaborative] feedbk data. Summary Judgment is
appropriate on several grounds.

First, Plaintiff cannot show a genuine issiienaterial fact ato whether Defendants

infringe the asserted patentse lacts show Defendants do | GG

l_\ |
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Second, two prior art patents — U.S. Patent No. 6,185,558 to Bowman et al. (“Bowman”)
and U.S. Patent 6,006,222 to Culliss (“Culliss§escribe the same mported invention, and
anticipate all assertedlaims as construed by the Countlanterpreted by Plaintiff. Thus,
summary judgment of invalidity for all assertedims under 35 U.S.®&.102(e) is appropriate.

Third, laches presumptively applies if a paee delays bringing suit for more than six
years after it knew or should have known ofalieged infringement. In this case, public
disclosures from as early asly 2005 mirror the infringemeidlegations from Plaintiff's
Complaint. A reasonably diligent patentee wddde investigated such statements to uncover
the same supposed basis for Plaintiff’'s claims niloae six years before Plaintiff filed suit in
September 2011. Thus, a laches presumption applies case. As Plaintiff has come forward
with no evidence to rebut thgesumption, summary judgmentlathes is appropriate.

STATEMENT OF UNDISPUTED FACTS

THE ASSERTED PATENTS TEACH FILTERING USING CONTENT AND
COLLABORATIVE FEEDBACK DATA

1. Plaintiff alleges infringementf the ‘420 and ‘664 Patents. The Asserted Patents
originally issued to Lycos, Inc. (“Lycos”),dm whom Plaintiff acquired them in the summer of
2011. The ‘420 Patent issued on Novemb&081 and the '664 Patent issued on August 10,
2004. The ‘664 Patent claims priority to, and skax specification with, the ‘420 Patent. Both
are directed to the concept of filtering searesults by combining content data with user
feedback data. Plaintiff asserts infringernef claims 10, 14, 15, 25, 27, and 28 from the ‘420
Patent and claims 1, 5, 6, 21, 22, 28, and 38 from the ‘664 Patent.

2. Claim 10 of the ‘420 Patent recites “[gdarch engine system comprising”:
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[a] a system for scanning a network to makeraated search for informons relevant to a query
from an individual user;

[b] a content-based filter system for receiving itformons from the scanning system and for
filtering the informons on the basis of applicable content profile data for relevance to the query;
and

[c] a feedback system for receiving collaborafeedback data from system users relative to
informons considered by such users;

[d] the filter system combining pertaining feedbdeka from the feedback system with the
content profile data in filtering eaéhformon for relevance to the query.

‘420 Claim 25 is substantially similar, butdast as a method claim. The asserted dependent
claims of the ‘420 Patent (claims 14, 15, 27, and &8}l limitations suchs requiring that the
feedback data be passive feedback data.

3. Claim 1 of the ‘664 Patent recitfga] search system comprising:

[a] a scanning system for searching for informatelevant to a query associated with a first
user in a plurality of users;

[b] a feedback system for receiving informationrid to be relevant to the query by other users;

[c1] a content-based filter system for combining ithformation from the feedback system with
the information from the scanning system dod] for filtering the combined information for
relevance to at least onetbe query and the first user.

‘664 Claim 26 is substantially similar, but is tas a method claim. The asserted dependent
claims of the ‘664 Patent (claims 5, 6, 21, 22, 28, and 38) add elements such as having the
filtered information be an advertisement and delivering the filtered information to the first user.
4. During prosecution of the Asserted Ré&ethe PTO did not state that filtering
information by combining content data and usexdback data was novel or patent-worthy.
Rather, the PTO appears to have allowed thenBabased on the fact thad prior art taught the

use of a “wire,” which the patents cite asomtinuous query whose results are updated over

1 Throughout this brief, Defelants have added bracketed hstgenoting the various claim
steps or elements, for ti@ourt's convenience.
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time. (1:57-583 (Chen Decl. Ex. 1.) None of the asedrtlaims recite the “wire” that the PTO
recited as the altgsd point of novelty.

I. PLAINTIFF'S INFRINGEMENT ALLEG ATIONS AND THE FUNCTIONALITY
OF THE ACCUSED SYSTEMS

I Unless otherwise noted, all specifioa citations are from the ‘420 Patent.
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A. Google’s Advertising Services
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The Smart Ad Selection System
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II. THE BOWMAN PATENT DI SCLOSES FILTERING SEARCH RESULTS BY
COMBINING CONTENT DATAWITH COLLABORATIVE FEEDBACK DATA

16. The Bowman patent, entitled “Identifyintige Items Most Relevant to a Current
Query Based on Items Selected in Conneatitth Similar Queries,” was filed on March 10,
1998 and claims priority to a provisional apption filed one week earlier. Bowman is
accordingly prior art to the Assert@adtents under 35 U.S.C. § 102(e).

17.  Bowman functions similarly to a traditionsearch engine in that it accepts a
query from a user and generatdsody of results in responseSe¢ Chen Decl. Ex. 2t Abstract;
5:31-32; claim 28.) As in the asserted paeBbwman then filters those results based on
feedback of other users and content filteringr é&@mple, if a user &rs the search query
“Paris museum vacations,” Bowman would geteeeabody of search result items that contain
the words “Paris,” “museum,” or “vacationsBowman would then give each of these items a
ranking score based on how often they werecssdeby other users who had entered the query
“Paris museum vacations.'Sde id. at Abstract; 2:30-35; 5:32-38Jaim 28.) Alternatively,
rather than utilizing feedback from aisers who entered the same query, Bowman may cluster
users into discrete groups (sumhage, income, or behaviogabups) and use feedback from

users within the same growho entered the same quengedid. at 3:28-33.) In this way,

search results return@aresponse to a given query may haiféerent ranking scores for users
in different groups.

18. Some Bowman embodiments further adjhstranking score of each search result
according to its contenby analyzing how mangf the terms in the quegppear in the search
result’s content. Seeid. at 8:50-53; claim 29.S5earch results whose content contains all the
terms in the query get higher ranking scores, wdekrch results that contain fewer of the query
terms get progressivelywer ranking scores.S¢eid.) Thus, if a user @¢ared the query “Paris

museum vacations,” Bowman would give search results that nahtaterms “Paris,”

01980.51928/4951557.4 8



“museum,” andvacations” higher adjustments to theinkang score, while giving search results
with two of these terms a lowadjustment (and giving even lowadjustments to search results
that contain only one of these terms).

19. The search results are finally presenie the user in ranked ordeid.(at
Abstract.) Additionally, the stem may present only a subset of the search results whose
ranking scores exceed a certain threshold, or seeadined number of search results that have
the highest ranking scoresSe¢id. at 9:60-64.)

20. In sum, the final ranking score for easdarch result in Bowman is generated
through a combination of feedback-based data and content-based data. This ranking score is
then used to filter which searobsults are presented to the user.

V. THE CULLISS PATENT DISCLOSES FILTERING SEARCH RESULTS BY
COMBINING CONTENT DATAWITH COLLABROATIVE FEEDBACK DATA

21. U.S. Patent No. 6,006,222 to Culliss, entitled “Method for Organizing
Information,” was filed on August 1, 1997 and issued on December 21, 1999. Culliss is
accordingly prior art to the Assert@@tents under 35 U.S.C. § 102(e).

22.  Culliss, like Bowman, is directed to each engine system that ranks search
results based on a combinatiortloé content of the search reswtsl feedback from prior users
who had entered the same quemny &iewed these search results.

23. In Culliss, Internet articles are assoedtvith key terms they contain. (Chen
Decl. Ex. 3at 3:60-64.) For example, two articl@isout museum-viewing vacations in Paris
(“Article 1” and “Article 2”) might be associatl with the key terms “Paris,” “museum,” and
“vacations” if they both contaed those three words.

24. These articles are given a “key term s¢dor each of the key terms that they
contain. [d. at 3:65-66.) Culliss discloses that eaci t&#m score might initially be set at 1.

(Id. at 3:10-4:9.) Thus, in the above exampldjod 1 would have a key term score of 1 for
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each of “Paris,” “museum,” and “vacations,”daso would Article 2. Alternatively, Culliss
discloses that the key term scores might beécseeflect how many times each of the key terms
appeared in the document’s conter@iee(d. at 14:32-36.)

25.  Culliss discloses that the articles are présgito the user in the order dictated by
their combined key term scoredd.(at 5:7-17.) For example, Krticle 1 had a key term score
of 5 for “Paris,” 3 for “museum,” and 2 for “vadans,” its aggregate score for the query “Paris
museum vacations” would be 10 (5 + 3 +2). Ifiéle 2 had a key term score of 4 for “Paris,” 2
for museum,” and 3 for “vacations,” its aggresgatore for the query “Paris museum vacations”
would be 9 (4 + 2 +3). Thus, Article 1 wadbe presented abovetite 2 because it had a
higher aggregate score.

26. When a user selects an article whagpails is presented to him, the key term
scores for that article whiatorrespond to the terms in thser’s query are increasedd.(at
4:37-49.) This is because the user, by selecti@@itticle in response tos query, has implicitly
indicated that these key terms from the quaeyappropriately matched to the artictee(id.)

27.  For example, if a hypothetical first useho queried “Paris museum vacations”
selected Article 2, then Article 2's key teswoores for “Paris,” “museum,” and “vacations”
might each rise by +1.S¢eid. at 4:43-45.) The next user whoters the same query would thus
see a different rank of articles, based on the newvidsey scores that reflect the input of the prior
user. Geeid. at 4:66-5:1.) Sticking with the saregample, Article 2 would have a new
aggregate score of 12 (instead of 9) after theudsst selected it, because its key term scores for

” o

“Paris,” “museum,” and “vacations” each increased-bhywhen the first user selected it. Thus, a
later user who queries “Paris museum vWacs” would see Article 2 (which has a new

aggregate score of 12) presented above Arti¢Vehich still has its olcaggregate score of 10).
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28.  In short, the article ranking in Culliss is based on a combination of the articles’
content and feedback from previous users who entered the same query. This is because both
factors (article content and user feedback) are used to calculate the key term scores that

determine the article ranking.

V. GOOGLE PUBLICIZED THE ALLEGEDLY INFRINGING ACTIVITIES MORE
THAN SIX YEARS BEFORE PLAINTIFF FILED SUIT

29. As stated above, Plaintiff asserts that AdWords’s and AFS’s alleged use of
“Quality Score” to filter advertisements infringes the asserted claims. Google openly advertised
and publicized Quality Score in July and August 2005. (See Chen Decl. Exs. 10, 11, 18) And in
July 2005, numerous third-party publications also reported on Google’s implementation of
Quality Score. (Seeid. Exs. 13, 14, 17).

ARGUMENT

-
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[a—

01980.51928/4951557 4



12

01980.51928/4951557 4



13

01980.51928/4951557.4



14

01980.51928/4951557 4



15

01980.51928/4951557 4



16

01980.51928/4951557.4



III.

17

01980.51928/4951557 4



18

01980.51928/4951557 4



19

01980.51928/4951557 4



V. BOWMAN AND CULLISS ANTICIPA TE ALL ASSERTED CLAIMS

The Bowman and Culliss references both apditg every asserted claim of the ‘420 and
‘664 Patents. As detailed below, Bowmand &£ ulliss use a combination of feedback-based
filtering and content-based filtering to rank artefisearch results for relevance to a query.
These disclosures anticipate every asserted claim of2@eand ‘664 Patents as construed by
the Court and interpreted by Plaintiff.

A. Plaintiff's Own Validity Expert Disput es Very Few Elements from Bowman
and Culliss

Plaintiff's validity expert (DrJaime Carbonell) does not dispuhat the vast majority of
claim elements are met by Bowman and Culliss. For both references, Dr. Carbonell merely
disputes three issues: (1) whether they esnpbntent analysis; (2) whether they “filter”
information; and (3) whether they “search fdiormation” within the meaning of ‘664 claims 1
and 26. $ee Chen Decl. Ex. 19 at pp. 17-28.) As dissed below, Dr. Carbonell’s positions are
demonstrably incorrect, and both Bowman and Culliss anticipate each asserted claim.

B. Bowman Anticipates Claim 10 of the ‘420 Patent

1. Bowman discloses a search engine system (claim 10 (preamble))

Bowman discloses a “search engine systasrecited by the claim 10 preamble.
Specifically, Bowman includes “a query serf@r generating query results from queriesd. (

Ex. 2 at 5:31-32.)
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2. Bowman discloses a system for scanning a network to make a demand
search for informons relevant to aeqy from an individual user (claim

10[a])

Claim 10[a] recites “a system for scamgia network to make a demand search for

informons relevant to a query from an wmdual user.” The Court construed “scanning a
network” as “looking for or examining items imatwork” and construed “demand search” as “a
single search engine query merhed upon a user request3e¢ Dkt. 171 at 23.)

Bowman meets this element. SpecificaBpwman discloses tre&teps of: “receiving a
guery specifying one or more terms; generatiggery result identifying a plurality of items
satisfying the query.” (Chen Decl. Ex. 2 at oi&28 [a-b].) This query is submitted by a user,
and thus the resulting searctpgrformed upon a user request3egid. at 7:43-46.) Further,
Bowman operates on a netwodkgystem of computersSdeid. at 5:29-30; 7:66-67.)

3. Bowman discloses a content-badiéidr system for receiving the

informons from the scanning system and for filtering the informons on the
basis of applicable content profiletddor relevance to the guery (claim

10[b])

Claim 10[b] recites “a content-based filteisssm for receiving the informons from the

scanning system and for filtering the informons on the basis of applicable content profile data for
relevance to the query.” Bowman meets this elgmas it receives informons and filters them
based on content.

After a search query is entered and seagshlts retrieved, Bowman examines each
search result’s content profile see how many query termgdantains. Bowman then may
adjust each search result’s ranking score sostratch results containing every term in the query
receive higher adjustments than search resatigaining fewer terms in the query. Specifically,
Bowman explains: “The facility @s rating tables that it has gesied to generat@nking values

for items in new query results . . . scores magdjasted to more directheflect the number of

query terms that are matched to the item, soitiais that match more guery terms than others
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are favored in the rankings(ld. at 9:28-53 (emphasis added¥f)aim 29 of Bowman also

recites adjusting search resutenking scores based on hamany terms from the query are
found in each search result’s cent, by “adjusting the rankingalue produced for each item
identified in the query result to reflect thember of terms specified by the query that are
matched by the item.’ld. at claim 29.)

Finally, Bowman filters outi(e., excludes) search results whose ranking scores fall below
a certain threshold, or presents a predeterminatauof search resultsat have the highest
ranking scores and filters out all the resee(id. at 9:60-64.)

(@) Dr. Carbonell’'s argument that Bowman’s “matching” does not use
content analysis is incorrect

Plaintiff's expert, Dr. Cayonell, disputes whether Bowman'’s “matching” technique
analyzes whether a query term appears in a seasalt’'s content. DrCarbonell argues that the
matching technique analyzes whether a seashit is associated with a query term in
Bowman'’s rating table, which would merely meaattht least one prior eshad selected that
search result in response tquery containing that term.Sde Chen Decl. Ex. 19 1 84 fn. 3, 85,
88.) In purported support of his opinion, Dr.ri@@nell points to two statements from Bowman
that refer to ordering search results “in accocganith collective and individual user behavior
rather than in accordance with attributes of the itemisl”’af { 85 (citing Chen Decl. Ex. 2 at
2:59-3:22; 4:38-48).) But this snon-sequitur. Neither of these statements mention, or have
anything to do with, the “matching&chnique disclosed in clai#® and at 9:50-53 of Bowman.
Rather, they occur when dissirsg more general Bowman embodirtgethat rely solely on user
feedback to rank and filter search resultSeeChen Decl. Ex. 2 at 2:59-3:22; 4:38-48.)

Contrary to Dr. Carbonell’'s argument, Bo@mmakes clear that “matching” involves
content analysis. Indeed, whdiscussing matching in connewtiwith the prior art, Bowman

explicitly states that a queryrta is “matched” to a search rdssifi it appears in that search
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result’s_content For example, if the sedr results are books, Bowmatates that a list of books
will be “matching the terms of the query” if theirtlés contain some or all of the query terms.”
(Seeid. at 1:30-38.) In that same paragraph, B@amrstates that the list of books “may be

ordered based on the extent to wheelth identified item matches the terms of the quenyg.” (

at 1:43-44 (emphasis added).) In other wotHe list of books caoe ordered based on how
manyof the query terms are matchedite.( contained within) the title of each book.

In nearly verbatim language, dependantcl@d of Bowman desibes this prior art
technique of ranking search réistaccording to how many quetgrms are contained in their
content. A simple comparison of claim 2%he “matching” prior art discussion makes this
clear. Compare claim 29 (“adjusting the ranking valygpeoduced for each item indentified in the
guery result to reflect the numbefrterms specified by the query that are matched by the item”)
with 1:43-44 (“the list may be ordered based onetkient to which each identified item matches
the terms of the query.”) Givehe identity of language, the orlygical interpretation is that
claim 29’s matching technique do@solve content analysispd no reasonable jury could find
otherwise.

Because Dr. Carbonell’s interpretation of Bowman'’s “miaiightechnique ignores the
plain text of Bowman, Plaintiffannot rely on Dr. Carbonell’s ingisible interpretation to alter
what Bowman discloses adéfeat summary judgmengee lovate Health Sci., Inc. v. Bio-Eng.
Supp. and Nutrition, Inc., 586 F.3d 1376, 1381 (Fed. Cir. 2009) (upholding summary judgment
of anticipation despitpatentee’s submission of an expertldeation, where the Court found that
the expert took implausible positions that weansistent with thpatent specification).

(b) Dr. Carbonell’'s argument that Bman does not “filter” search
results is incorrect

Although Dr. Carbonell admits that Bowmarmegents the user wigearch results that

score above a numerical threshold and excludesatst, he argues that this is somehow not
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“filtering” because it is “relative and carried ouitkvreference to the entire ranked list of search
results” rather than being an “item-by-itenopess.” (Chen Decl. Ex. 19 1 90.) This argument
makes no sense. By setting an absolute nigaléhreshold and presting a user with the

search results that score abols threshold, Bowman determines, on a non-relative and item-
by-item basis, whether each search result hagddoghly enough to be presented to the user.

Furthermore, Bowman also teaches “selagi[for prominent display items having top 3

combined scores.” (Chen Decl. Ex. 2 at Fgstep 907. || | GG

4, Bowman discloses a feedback system for receiving collaborative feedback
data from system users relativeinformons considered by such users

(claim 10[c))

Claim 10[c] recites “a feedizk system for receiving collaborative feedback data from

system users relative to informons consedey such users.The Court construed

“collaborative feedback data” as data from systesers with similar interests or needs regarding

what informons such users found to be relevdbtl. 212 (Revised M&man Order) at 23.)
Bowman meets this element 3cording how often users in the same demographic or

behavioral group who entered the same searcty gadected various search results. For

example, claim 28[c] of Bowman recites: “for batem identified in the query result, combining

the relative frequencies with wiiaisers selected the item inlearqueries specifying each of

the terms in the quety producing [sic] a ranking valder the item.” (emphasis added).

Moreover, rather than recording feedback fronuaélrs who entered the same query, Bowman
may cluster users into groups (such as age, inavrbehavioral groups) and use feedback from

users within the same growho entered the same query. (Chen Decl. E&t.228-33.)
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Because Bowman receives feedback from users in the same demographic or behavioral
group, Bowman receives feedback from users “withilar interests oreeds” as required by the
Court’s construction of “collabotize feedback data.” Adddnally, Plaintiff takes the position
that users have “similar interests or neeatslong as they entered the same qleFaus,

Bowman'’s feedback data qualifies as “ablbrative feedback data” under Plaintiff's
interpretation even when Bowman does claster users into sicrete groups, because

Bowman'’s feedback data still shows hoften users who entered the same gsetgcted a

given search result.S¢e Chen Decl. Ex. 2 at 182-46; Abstract.)

5. Bowman discloses the filter systemmbining pertaining feedback data
from the feedback system with thentent profile data in filtering each
informon for relevance to the query (claim 10[d])

Claim 10[d] recites “the fitr system combining pertaining feedback data from the
feedback system with the content profile datéltering each informon for relevance to the
guery.” Bowman meets this element, becauserBan combines datagarding the content of
informons with collaborative feiback data from other users to determine the most relevant
informons to a query. SpecificallBowman determines each search result item’s ranking score
by combining collaborative feedback data (shayow often the item was selected by users
from the same group who entered the same quatly)content profile die (showing how many
of the query terms appeartime item’s content). feid. at claim 29.) Bowman explicitly states
that an item’s feedback score is “combinedthwts content matching score to produce a final
ranking score for the itemld; at 9:49-53.) The final ranking @ is used to determine the

item’s relevance to the querySegid. at 2:23-24.) As noted above, Bowman then filters out

" As Plaintiff stated at the Markman Hewayi “when we look to see who has similar needs
or interests, what we are lookiafjis who else made that sasearch? Who else made that
same query?” (Chen Deé@x. 32 at 35:14-17.)
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items whose scores fall below a certain threshail presents a predetermined number of items
with the highest scores and filters out the rekt. at 9:60-64.)

C. Bowman Anticipates Claims 14 and 15 of the ‘420 Patent

Claim 14 depends from claim 10 and further iszgi“wherein the collaborative feedback
data comprises passive feedback data.” Claimdbts the further requireant that “the passive
feedback data is obtained by passively monitotivegactual response to a proposed informon.”
Bowman meets both these elements, because Bowimeadback data is derived from passively
monitoring users’ actual respongessearch results — nargemonitoring how often users
selecteceach of those search resultSee(id. at 2:31-35.)

D. Bowman Anticipates Claims 25, 27, and 28 of the ‘420 Patent

Claims 25, 27, and 28 contain the same uiz® as claims 10, 14, and 15, respectively,
but are simply recast as method rather tharesystaims. Thus, Bowman anticipates claims 25,
27, and 28 for the same reasons thanticipates claims 10, 14, and 15.

E. Bowman Anticipates Claim 1 of the ‘664 Patent

1. Bowman discloses a search system (claim 1 (preamble))

Bowman recites “a search system” asteztby the preamble. Specifically, Bowman
accepts a search query from a userraharns a set of search resultSeg(id. Ex. 2 at 5:31-32
(stating that Bowman includes “a query serfagrgenerating query results from queries.”).)

2. Bowman discloses a scanning sysfemsearching for information
relevant to a query asso@dtwith a first user i plurality of users (claim

1a])

Claim 1[a] recites “a scanning system for searching for information relevant to a query

associated with a first user in a plurality oérss” The Court construed “a scanning system” as
“a system used to search for information.” (Dkt. 171 at 23.) Thus construed, Bowman meets

this limitation because it searches for informatidevent to a query assocgat with a first user.
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As recited in Claim 28 of Bowman, Bowmarsdoses “[a] computer-readable medium whose
contents cause a computer system to rarkstin a search result by: receiving a query
specifying one or more terms; generating a query result identifying aifyluwfatems satisfying
the query.” (Chen Decl.XE 2 at claim 28[a-b].)
Furthermore, Bowman’s system is intendeduse by a plurality ofisers, as evidenced
by the fact that the system records thikective preferences of multiple usersedid. at 5:33-
34; claim 28[c].) Within the plurality of users, Bowman searches for results to a query submitted
by a particular user.Sgeid. at 7:42-45.) Therefore, Bowman meé#te “first user in a plurality
of users” aspect of this claim element.

(@) Dr. Carbonell’s position th&owman does not “search[] for
information” is incorrect

Dr. Carbonell disputes that Bowman “seaslior information,” but he provides no
support for this position. He merely states Batvman lacks this element (Chen Decl. Ex. 19
80) and later says that Bowman latksl search engine capabilities.ld; at  83.) Yet, as
shown in claim 28 of Bowman, Bowman explicithaims the steps of “rank[ing] items in a
searctresult” by “receiving a querydnd “generating a query resigdentifying a plurality of
items satisfying the query.” Because Bowman gates a query result and explicitly calls this
guery result a “searatesult,” Bowman necessarily teaches that it has seafoh#tese results.
Indeed, elsewhere in his repddt;,. Carbonell himself says that ®man falls within a class of
prior art references that he lsahe “ad-hoc search group.td( T 156.)

3. Bowman discloses a feedback system for receiving information found to
be relevant to the query by other users (claim 1[b])

Claim 1[b] recites “a feedback system feceiving information found to be relevant to

the query by other user<{
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As previously noted, claim 28[c] of Bowman recites: “for each item identified in the

query result, combining the relative frequencies with which users selected the item in earlier

queries specifying each of the terms in the query to producing [sic] a ranking value for the item.”

(emphasis added). Thus, Bowman receives feedback about information found to be relevant to

the query by other users —i.e., it receives feedback about which search results were selected most

often by other users who entered the same quely_

Barnesandnoble.com, Inc., 239 F.3d 1343, 1351 (Fed. Cir. 2001) (“A patent may not, like a
‘nose of wax,” be twisted one way to avoid anticipation and another to find infringement.”).

4. Bowman discloses a content-based filter system for combining the
information from the feedback system with the information from the
scanning system and for filtering the combined information for relevance

to at least one of the query and the first user (claim 1[c])

Claim 1[c] recites “a content-based filter system for combining the information from the

feedback system with the information from the scanning system and for filtering the combined
information for relevance to at least one of the query and the first user.” Bowman also meets this
element. As described above, Bowman uses ranking scores that reflect both content data and
feedback data. (See Chen Decl. Ex. 2 at claims 28-29.) These ranking scores are used to filter
the search results for relevance to the query. (See id. at Abstract; 2:23-24.)

Combining search results with ranking scores that reflect content and feedback data — as

disclosed by Bovnan -
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_SeeAmazon, 239 F.3d at 1351.

F. Bowman anticipates clain 5 of the ‘664 Patent

Claim 5 depends from claim 1 and further rieggithe filtered information to be an
advertisement. Bowman meets this elem@&mtecifically, Bowman discloses that system users
can purchase the items represented by the seaudtstesuch as by adding these items to their
virtual shopping carts.S¢e Chen Decl. Ex. &t 5:4; 9:2-3; @im 7.) Thus, the search results
constitute advertisements for the purchésébms that they represent.

G. Bowman anticipates clam 6 of the ‘664 Patent

Claim 6 depends from claim 1 and furtheguiges “an information delivery system for
delivering the filtered information to the first user.” Bowman discloses this element, as it recites
that the software facility displays tfitered search results to the useged(id. at 9:56-58.)

H. Bowman anticipates clain 21 of the ‘664 Patent

Claim 21 depends from claim 1 and furthecites “wherein theantent-based filter
system filters by extracting features from the information.” Bowman discloses this element. As
discussed above, Bowman extracts words frarctintent of each search result in order to
determine how many words from the quarg found in the search resulge€id. at 9:50-53;
claim 29.}

l. Bowman anticipates clain 22 of the ‘664 Patent

Claim 22 depends from claim 21 and furtherites “wherein the extracted features

comprise content data indicative of the relevandbéaat least one of the query and the user.”

8 Dr. Carbonell disputes that Bowman nsetis limitation, but his position appears to be
entirely derivative of his position that Bovam does not use content analysiSeeChen Decl.
Ex. 19 196.)
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Bowman discloses this element, because the sutwat Bowman extracts from a search result’s
content indicate how relevant theaseh result is to the querySegid. at 9:50-53; claim 29.)

J. Bowman Anticipates Claim 26 of the ‘664 Patent

Claim 26 contains essentially the same el@mas claim 1, but is simply recast as a
method rather than system claim. Thus, Bowmuaticipates claim 26 for the same reasons that
it anticipates claim 1.

K. Bowman anticipates clam 28 of the ‘664 Patent

Claim 28 depends from claim 26 and furtheitesc“the step of devering the filtered
information to the first user.” As discussed with respect to clasapa, Bowman discloses
this element.

L. Bowman anticipates clain 38 of the ‘664 Patent

Claim 38 depends from claim 26 and furthecites “wherein the searching step
comprises scanning a network in response to awésearch for the information relevant to the
guery associated with the first user.” Boammeets this element, as construed, because
Bowman looks for or examines items inpesse to a single se&drengine query. See Chen
Decl. Ex. 2 at claim 28[a-b] (disclosing the steps of “receiving a query specifying one or more
terms; generating a query result identifying arglity of items satisfying the query.”) This
query is submitted by a user, and thus the regsutiearch is “performed upon a user request.”
(Seeid. at 7:43-46.) Finally, Bowman opées on a computer networkSegid. at 5:29-30;
7:66-67.)

M. Culliss Anticipates Claim 10 of the ‘420 Patent

1. Culliss discloses a search engine system (claim 10 (preamble))

Culliss discloses “a search engine systenregsiired by the claim 10 preamble because

Culliss accepts a user’s search query and returns a set of search r8sa@he( Decl. Ex. 3 at
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4:10-26.) Culliss also discloses that its contantd feedback-based methods may be used to
rank and order the search resudf traditional search engines like Excite and Lyc&ee id. at
13:35-45))

2. Culliss discloses a system for scanning a network to make a demand
search for informons relevant to aeqy from an individual user (claim

10[a])

Claim 10[a] recites “a system for scamgia network to make a demand search for

informons relevant to a query from an mdual user.” The Court construed “scanning a
network” as “looking for or examining items imatwork” and construed “demand search” as “a
single search engine query pmrhed upon a user request3eé¢ Dkt. 171 at 23.)

Culliss meets this element. Specifically, 33l looks for search results (which it calls
“articles”) in response to a single selaengine query entered by a useee(Chen Decl. Ex. 3
at 4:10-25.) These articlase housed on the Internet, winis “an extensive networdf
computer systems.”ld. at 3:45-55 (emphasis added).)

3. Culliss discloses a content-based fikgstem for receiving the informons

from the scanning system and for filtering the informons on the basis of
applicable content profile data frglevance to the query (claim 10[b])

Claim 10[b] recites “a content-based filtestm for receiving the informons from the
scanning system and for filtering the informons on the basis of applicable content profile data for
relevance to the query.” Culliss meets this @ptnas it receives informons and filters them
based on content. Specifically, Culliss uséglas’ aggregate key terstores to rank the
articles for relevance to the querg.(at 5:2-10), and the key term seerare calculated in part by
analyzing each article’s conteto determine how many timesch key term from the query
appears in the articleSde id. at 14:35-36 (“the [key term] saes can be initially set to
correspond with the frequency of thenteoccurrence in the article.”).)

€) Dr. Carbonell’s argument that C@i$i does not disclose content
analysis is incorrect
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Dr. Carbonell argues that Culliss does notldse content analysisBut he does not
dispute that Culliss calculatediales’ key term scores in pany counting how many times each
key term from the query appeansthe article’s content. H@merely argues that this content-
based metric gets diluted over time as an aridtey term score getspeatedly altered based on
user feedback, so that “[flor all interdad purposes, Culliss’s rankings are based only on
popularity information.” (Chen Decl. Ex. 19 § 1064 gives a specific example of an article
whose key term score is initially set at 1 baseatontent analysis, artkden is later clicked on
1,000 times, so that its eventual key term sgstbased 99.9% on feedback on only .1% on the
initial content analysis. Seid. at fn. 5.)

However, the fact that content analysis may play less and less of a role in Culliss’s
system as more and more user feedback isvexteoes not mean that the content analysis is
ever_absentEven in the stylized example from.[@arbonell’'s Report, the article’s key term
score is based on a combination of content aatbfeedback data —ig just based .1% on
content and 99.9% on feedback. Moreover, DrbGaell does not dispute that content analysis
can play a dominanble in setting an article’s key tersgore if the term appears many times in
the article (thus yielding a higtontent score) but the article was selected few times by users
who queried that term (thus yilzhg a small feedback-based adtiton to the score). Thus, Dr.
Carbonell’s analysis only confirntkat Culliss relies partly oroatent analysis to set the key
term scores for its articles.

(b) Dr. Carbonell’s argument that Cullidees not disclose filtering is
incorrect

As to the “filtering” limitation, Dr. Carbonell gues that Culliss doewt “filter” articles
because it merely rankisem. See Chen Decl. Ex. 19 1 108.) YE€ulliss’s ranking determines
the position in which these articles are prestiaeusers, because Culliss discloses that the

article with the highest scorepsesented to the user in thesfior highest position, the article

01980.51928/4951557.4 32



with the second-highest score is gne®d in the second position, et&eqid. Ex. 3 at 5:7-17.)

I s, Cullss's system — which
presents articles to the user in decreasing order of their key term scores — “filters” these articles
I

4, Culliss discloses a feedback systemré&xeiving collaborative feedback
data from system users relativeinformons considered by such users

(claim 10[c))

Claim 10[c] recites “a feedizk system for receiving collaborative feedback data from

system users relative to informons consedielny such users.The Court construed
“collaborative feedback data” as data from systesgrs with similar interests or needs regarding
what informons such users found to be relevébkt. 212 at 23.)

Culliss discloses this element by recordingahiarticles were selected by users who
entered a given query and raising the key term scores for terms in the selected articles that match
terms in the query.See Chen Decl. Ex. &t 4:37-49.) As discussatbove, Plaintiff takes the
position that users have “similatémests or needs” if they &med the same query. Thus, by

receiving and recording the setien choices of users whose giesrcontained the same terms,

° Alternatively, if “filtering” required somarticles to be excluded altogether, it would be
obvious to modify Culliss so that articles scgrlmelow a certain threshold would be excluded
and not presented to the user. As explainedeBowman discloses this precise technique.
(See Chen Decl. Ex. 2 at 9:60-64)t would be obvious to modif¢ulliss so that it performed the
same filtering as Bowman, particularly given Carbonell’s position that Bowman and Culliss
should be grouped together as fundamentally similar referengasid.(Ex. 19 at 71 136, 156).
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Culliss receives “collaborativeédback data” under the Cosrtonstruction and Plaintiff's
application of the claim.
5. Culliss discloses the filter system combining pertaining feedback data

from the feedback system with thentent profile data in filtering each
informon for relevance to the query (claim 10[d])

Claim 10[d] recites “the fiér system combining pertaining feedback data from the
feedback system with the content profile datéltering each informon for relevance to the
query.” Culliss meets this element. As discdssieove, Culliss ranks articles for relevance to a
query by calculating their agggate key term scores for the terms in that qudna( 5:2-10),
and each key term score is based on a cortibimaf feedback data and content datgee{d. at
4:37-49; 14:35-36.) Indeed, evBn. Carbonell admits that eaelticle’s key term score is
based on a combination of content and feedback-da¢gjust asserts thtdte feedback data will
tend to outweigh and dilute tlventent data over timeSdeid. Ex. 19 at § 106.)

N. Culliss Anticipates Claims 14 and 15 of the ‘420 Patent

Claim 14 depends from claim 10 and further isggi“wherein the collaborative feedback
data comprises passive feedback data.” nClEb depends from claim 14 and further requires
“wherein the passive feedbacktads obtained by Esively monitoring thactual response to a
proposed informon.” Culliss meets these limitatibesause Culliss’s feedback data is derived
from passively monitoring users’ actualpesse to articles — naly, monitoring how
frequently users who had entered the sameyqgedected each of those articlekd. &t 4:32-34.)

0. Culliss Anticipates Claims 25, 27, and 28 of the ‘420 Patent

30. Claims 25, 27, and 28 contain the sasubstance as claims 10, 14, and 15,
respectively, but are simply recast as methoceratian system claims. Thus, Culliss anticipates
claims 25, 27, and 28 for the same reasondtthaticipates claims 10, 14, and 15.

P. Culliss Anticipates Claim 1 of the ‘664 Patent
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1. Culliss discloses a search system (claim 1 (preamble))

Culliss discloses “a search system” astegtby the claim 1 preamble because Culliss
accepts a search query from a userratutns a set of search resultSeg(id. at 4:10-26.)
Additionally, Culliss’s content- and feedback-baseethods may be used to rank and order the
search results of traditional searigines like Excite and LycosSegid. at 13:35-45.)

2. Culliss discloses a scanning system for searching for information relevant
to a query associated with a first usea plurality of users (claim 1[a])

Claim 1[a] recites “a scanning system for searching for information relevant to a query
associated with a first user in a plurality oérss” The Court construed “a scanning system” as
“a system used to search for information.”k{DL71 at 23.) Thus construed, Culliss meets this
claim element because it searches for articlesaat to a query associated with a first user
among a plurality of usersSde Chen Decl. Ex. 3 at 4:10-26.) Culliss also states that its
content- and feedback-based methods may bieedip traditional search engines like Excite
and Lycos to rank their search resultSee(d. at 13:35-45.)

Dr. Carbonell states that Cullidees not disclose “searching for information relevant to a
query associated with a first user” (CheedD Ex. 19 1104), but h@ovides literally no
explanation or support for this staterheAccordingly, Dr. Carbonell’s meiigse dixit cannot
raise a genuine issue as to whether Culliss discloses this ef@ment.

3. Culliss discloses a feedback systemréreiving information found to be
relevant to the query by other users (claim 1[b])

Claim 1[b] recites “a feedback system feceiving information found to be relevant to

the query by other user<{

19 Moreover, Dr. Carbonell himself puts Culliss viitla class of refereres that he calls the
“ad-hoc _searclgroup.” &ee Chen Decl. Ex. 19 { 156) (emphasis added).
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I C'ss meets ths cior

I bccause Culliss receivesttback about which articles were selected by
other users and uses this data to stdjue articles’ key term scoresse¢id. Ex. 3at 4:37-49.)

4, Culliss discloses a content-basdtefisystem for combining the
information from the feedback system with the information from the
scanning system and for filtering the combined information for relevance
to at least one of the queayd the first user (claim 1[c])

Claim 1[c] recites “a content-based filter gmstfor combining the information from the
feedback system with the information from gwanning system and for filtering the combined
information for relevance to &ast one of the query and thesfiuser.” Culliss meets this
element by giving articles key term scores tleflect both contentral feedback data.Sée Chen
Decl. Ex. 3 at 4:37-49; 14:35-36.) These scaresused to “filter” th articles by determining
the position in which the articlese presented to usersedid. at 5:7-17.)

As discussed above, combining search resuttsranking scores thaeflect content and

feedback data - as disclosed by Cu

Q. Culliss Anticipates Claim 5 of the ‘664 Patent

Claim 5 depends from claim 1 and further rieggithe filtered information to be an
advertisement. Culliss meets this elemeatause Culliss explicitly states that the articles
which are filtered may be advertisementSee(d. at 9:56-62.)

R. Culliss Anticipates Claim 6 of the ‘664 Patent

Claim 6 depends from claim 1 and furtheguies “an information delivery system for
delivering the filtered information to the first useiCulliss discloses this element, as it recites
that the search engine displays dguof the articles to the useiSe¢id. at 4:25-31.)

S. Culliss Anticipates Claim 21 of the ‘664 Patent
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Claim 21 depends from claim 1 and furthecites “wherein theantent-based filter
system filters by extracting features from the infation.” Culliss discloses this element. As
discussed above, Culliss extracts words from the content of each article in order to determine
how often the words from the queaye found in these articlesSeg id. at 14:34-36.)

T. Culliss Anticipates Claim 22 of the ‘664 Patent

Claim 22 depends from claim 21 and furthecites “wherein the extracted features
comprise content data indicative of the relevandbéaat least one of the query and the user.”
Culliss discloses this element, because the woetaulliss extracts from an article’s content
indicate how relevant thetale is to the query. Seeid. at 14:34-36.)

U. Culliss Anticipates Claim 26 of the ‘664 Patent

Claim 26 contains essentially the same et® as claim 1, but is recast as a method
rather than system claim. Thus, Culliss @p#ates claim 26 for theame reasons that it
anticipates claim 1.

V. Culliss Anticipates Claim 28 of the ‘664 Patent

Claim 28 depends from claim 26 and further requires “delivering the filtered information
to the first user.” As discussed with respect to claisuf,a, Culliss discloses this element.

W. Culliss Anticipates Claim 38 of the ‘664 Patent

Claim 38 depends from claim 26 and furthecites “wherein the searching step
comprises scanning a network in response to awlésearch for the information relevant to the
guery associated with the first user.” Asetabove, “scanning a network” has been construed
as looking for or examining items in a netwaskd “demand search” has been construed as a
single search engine query performed upon a user request. Culliss meets this element because
Culliss searches for articles in response to a single user search query, and these articles are

searched for on the vasttwerk of the Internet. See Chen Decl. Ex. 3 &8:45-55; 4:10-26.)
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VI. SUMMARY JUDGMENT THAT LACHES BARS PRE-FILING DAMAGES IS
APPROPRIATE

The defense of laches, when proven, baratant plaintiff from winning any damages
that accrued before the filing of sultee A.C. Auckerman Co. v. R.L. Chaides Const. Co., 960
F.2d 1020, 1041 (Fed. Cir. 1992) (en banc). A ladedsnse has two elements: “(1) the plaintiff
delayed filing suit for an unreasonable and inexleskength of time fronthe time the plaintiff
knew or reasonably should have known otlegm against the defendant; and (2) the delay
operated to the prejudice or injury of the defendaid.”at 1032. “A presumption of laches
arises where a patentee delays bringing suit faerti@n six years after the date the patentee
knew or should have known of th#eged infring€'s activity.” Id. at 1037. When the
presumption applies, the laches eletaari undue delay and prejudice “mubstinferred, absent
rebuttal evidence.ld. at 1038 (emphasis in original). The plaintifen bears the burden of
rebutting the presumption by producing sufficieniiemce to raise a genuine issue of material
fact as to whether unreasonabléagieand prejudice actually exisgeeid. at 1038.

When a patent transfers ownershiptransferee of the patent must accept the
consequences of the dilatory conduct of immediatd remote transferors.” Donald S. Chisum,
CHISUM ON PATENTS8 19.05[2][a][ii] (2011); accord Eastman Kodak Co. v. Goodyear Tire &
Rubber Co., 114 F.3d 1547, 1559 (Fed. Cir. 1997). Thus, if a series of patent owners
collectivelydelayed asserting a patent for more thiarnyears, a defendant may invoke the six-
year presumption of lachegainst any later attempt agsert that patent.

Under these principles, a presumption of lacgdies in this case. I/P Engine (the
Asserted Patents’ present ownany Lycos (the prior owner) hadtual or constructive notice of
Google’s allegedly infringing activities no lateathJuly 2005, which is more than six years
prior to the filing of this lawsuit on Septé@r 15, 2011. I/P Engine and Lycos nevertheless

failed to assert the Patents for over six yetfuex,eby triggering a psumption of laches.
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A. I/P Engine and Lycos Had Actual orConstructive Knowledge of Google's
Alleged Infringement Since at Least July 2005.

For purposes of triggering the six-year laslpresumption, the period of delay begins
when the patentee gains actual or construétinevledge of the alleged infringement, meaning
that patentees have a datypolice their rights Wanlass v. General Elec. Co., 148 F.3d 1334,
1337-38 (Fed. Cir. 1998). “[ll]gnorance will nosurate [a patentee] from constructive
knowledge in appropriate circumstancekd! at 1338. Reasonable patees must investigate
potentially infringing “pervasive, open, and notorious activities;luding “sales, marketing,
publication, or public use of aqutuct similar to or embodying techogly similar to the patented
invention, or published descriptions of thdedelant's potentially fininging activities.” 1d.

A reasonably diligent company holding these asserted patents would have investigated
Google’s “open” search advertising systems ntbam six years before the filing of suit in
September 2011. Indeed, a reasonably diligent patentee would have become aware of the
potential infringement by July 2005, whewodgle publicly announced Quality Score — the
precise aspect of Google’s systems that HBile ultimately accused in its Complaint.

(Compare Chen Decl. Ex. 10 (“The Quality Score is simply a new name for the predicted CTR,
which is determined based on the CTR of your keyword, the relevance of your ad text, the
historical keyword performance, and other relevancy factaigt)Dkt. 1 at 43 (“Google’s
search advertising systems filter advertisembyptssing ‘Quality Score’ which is a combination
of an advertisement’s content relevance to acbeguery (e.g., the relevance of the keyword and
the matched advertisement to the search quang) click-through-ratesdm prior users relative

to that advertisement (e.g., the historidatk-through rate of the keyword and matched
advertisement)”).

I/P Engine and Lycos thus should have kna Google’s alleged infringement by July

2005 at the very latestn other words, constructive knowlge must be imputed to I/P Engine
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and Lycos no later than July 2005. This is ntben six years before I/P Engine filed suit on
September 15, 2011. Therefore, a presumption of laches applies.

Even beyond the public disclosures of Qualigore in Google’s advertising systems,

Lycos has long been a Google part [

B. Plaintiff Has Offered No Evidenceto Rebut the Laches Presumption.

As a result of the six-year presumption, Plaintiff bears the burden of producing sufficient
evidence to raise a genuine issdienaterial fact as to whethanreasonable delay and prejudice
actually exist. See Aukerman, 960 F.2dat 1038. To date, howevdtlaintiff has come forward
with no evidence to rebut thgesumption. Accordingly, theresumption must stand.

CONCLUSION

For the foregoing reasons, Defendants respctiequest that the Court grant summary
judgment that all asserted claims are notmgfeid and are invalid as anticipated by Bowman and
Culliss. In the alternative, Defendants respdly request that the Court grant summary
judgment that Plaintiff's pre-suttamages are barred by laches.
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