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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION

I/P ENGINE, INC., ))
Plaintiff, ;
V. ) Civ. Action No. 2:11-cv-512
AOL, INC. et al., ))
Defendants. : )

PLAINTIFF I/P ENGINE, INC.'S REPL Y IN FURTHER SUPPORT OF ITS
SECOND MOTION FOR DI SCOVERY SANCTIONS
REGARDING UNTIMELY DISCOVERY RESPONSES

INTRODUCTION

Google does not dispute that, for all thredtera raised in I/P Engine’s motion, Google
withheld highly relevant information for motiean nine months. It stonewalled, failing to
provide documents, interrogataapswers, or Rule 30(b)(6) dejtam testimony until after I/P
Engine’s expert reports werigeld. Then, Google provided thathheld information to its own
experts, who criticized I/P Engine’s expeus lacking the information Google refused to
provide in discovery.

Google does not contend that the informati@s not requested by I/P Engine; there is
no dispute that all of this information waequested in November 2011. Google does not
contend that the information was provided prior to August 29, 2012, two business days before
the close of fact discovery. d8gle does nothing more that baldlysert that the timing of its

supplementations were proper because they acamediately before the close of discovery.
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Google’s conduct is contrary to eyaspect of litigation in thiBistrict, as well as the Federal
Rules and this Court’s Scheduling Order.

Google claims that any prejudice candoeed by engaging in additional discovery
outside of the discovery period/P Engine has not sought addital discovery, does not want to
delay trial, and does not belietreat the violator gis to determine his own punishment. And
doing so would not cure the harms that I/P Engjiag already suffered. If this Court does not
sanction Google for its egregious misconduantfoogle will have received a significant
strategic advantage from its behavior. lbigg critical examination of the evidence by
preventing deposition testimony and expert testiynabout the evidence. It places the experts
on an uneven playing field by granting Google’s experts’ access to irfomtlaat I/P Engine’s
experts were denied. It gains the ability to criticize I/P Engine fonépib obtain the withheld
information. And it encourages Google and offigants to play fast and loose with the
discovery rules in this District I/P Engine therefore requsshat the Court enforce its
Scheduling Order and the Federal Rules ofl&rocedure by sanctioning Google for its
gamesmanship.

Il. DISCUSSION

A. Google Seeks To Avoid Any Punishment For Its Gamesmanship Regarding
The Revenue Base

1. Google’s Behavior Was Improper

Prior to the service of itebuttal expert damages report, Google failed to produce any
information besides what it now identifies as wlaride information in response to I/P Engine’s
document requests, served November 7, 2011. @dailg to allege angeficiency in those
requests. Google long has known that I/P Engine was seeking defendants’ statement of

revenues; instead of being forthcoming, Googleteteto hide the ballGoogle’s defense in its



opposition (at 6) that I/P Engine could have magtimates” or “waited for an update” blatantly
disregards the purpose of discoyeand Google’s own conduct: Before I/P Engine served its
damages report, it wanted a clear, unequivsizaeément of Google’s 8. revenues relating to
the accused systems. Instead of providing theahntumbers, Google used Rule 33(d) to refer to
the exact documents that it had previously peedu Google now says that response was wrong.
It offers no justification whatsver for misleading I/P Engindt just says tht I/P Engine
should have known that Googleas being dishonest.

In response to I/P Engine’s long-standdigcovery requests,ddgle failed to produce
any information prior to the close of discoveegarding its U.S. revenues for the accused
products. Despite Google’s spinning to the contrary, the transcript of Google’s Rule 30(b)(6)
witness on financial topics was equivocal. Thahess added, however, that it would not be
difficult for him to obtain the requested infoation. For that reason, I/P Engine served a
stratighforward interrogatory sking that information, and Go@gstonewalled the response.
Despite acknowledging in its RuB®(b)(6) deposition that theformation I/P Engine sought
was easy (for Google) to obtain, Gootdéed to provide that information.

Google’s opposition provides no justificatiadinatsoever for its behavior. Despite
withholding information fomore than nine months, forcing I/P Engine to rely on the
incomplete information in its own expert refgrGoogle does nothing mattean self-servingly
label its supplementations as “timely” because fletlyjust days before the close of discovery.
Google’s continued justificatioriselie its own characterization $ behavior. Indeed, Google
argues (at 8) that I/P Engine is not prejudibedause it allegedly could have taken depositions
of fact witnesses outside ofetliliscovery period. Google ignotibsit I/P Engine’s expert has

already been forced to ma#le without the information th&oogle improperly withheld. I/P



Engine has no desire to jeopaelithe trial date, and it should ri@ve to scramble after the
close of discovery to accommod&eogle’s desire to withhold information for nearly the entire
duration of the discovery period.

2. Google’s Sandbagging Was Strategic

Google’s Opposition clearly explained (at 5t8¢ advantage Google gained from its
repeated failure to comply with its discovenryligations: It forced the damages experts to
compete on an uneven playing field. Google repéatesserts that it is peectly appropriate for
I/P Engine’s damages expertdperate without complete imfmation, instead making estimates,
guesses, or waiting to see if Google edecided to providenore informatiort,but Google’s
damages expert is provided wéh of the information he need$soo0gle also claims that I/P
Engine and its expert could have served a supplemental report — something not permitted by the
Scheduling Order — or taken atidhal depositions aftehe discovery cutoff — again forbidden
by the Scheduling Order. These are not realsienor even good faitfesponses, but are the
protestations of a party who iading the logical consequence oééking the rules: exclusion of
the untimely evidence.

In one aspect, Google ight. I/P Engine was nsurprised by Google’s updated
interrogatory response. Although I/P Engimas entitled to, and did, rely on Google having
complied with its discovery obligationP Engine suspected Google’s prohibited

gamesmanship. After all, Google has engagedanphttern repeatedly this litigation. But

! Google even lays bare the strategic signifieaof its behavior. Gogle says (at 6-7) it
expected Dr. Becker to engage in specofaby “estimating” Google’s U.S. revenues between
2009 and 2012 by using “as a guideline” informatirom 2005-2009. Had Dr. Becker engaged
in this impermissible speculan, his number may well haveeén lower than what the actual
data might show. If this had happened, Geagbuld have had no incentive to provide the
actual, higher numbers, and wouldl $tave been able to critize Dr. Becker for his engaging in
guesswork.



just because Google’s behaviorsaeot a surprise does not mean it was proper or should not be
sanctioned. In the unfair game Google wayiplg, heads means Google wins and tails means
I/P Engine loses. Unless the Court interve@mgle has nothing to lose and everything to gain
by unjustifiably withholding itdinancial information.

3. Google Arques For A Result That Rewards, Rather Than Punishes, Its
Improper Behavior

Google argues (at 8) that holding it to itsrogworn interrogatory responses of July 14,
2012 would be “unjustified.Interrogatory answers asapposed to be statements upon with
other parties can rely. There is nothing at all unjustifiable dibmding Google to the
statements upon which I/P Engine and Dr. Beckeeaced to rely. Indeed, striking untimely
supplementations is the default remedy provided by the R8&ed-ed. R. Civ. P. 37(c)(1).
Indeed, Google’s arguments effectively seekdacy, arguing thallowing reliance on its
misstatements wouloe too severe.

Google’s proposed remedy, however, does notairajl to punish Google. Prohibiting
Google from criticizing Dr. Beadr for relying on the informen Google provided eliminates
just one of the advantages Google gained fornmitsconduct. This remedy does not allow I/P
Engine access to the informatiomatjuested early in this case, when it could have been used for
strategic and/or settlement purposes. It dagsllow I/P Engine the ability to depose a
properly-prepared Rule 30(b)(6) witness aboab@e’s financial information. And it does not
allow Dr. Becker to prepare his initial repaurith the routine information that is normally
provided in patent cases. Goegl“remedy” does nothing to compensate for these harms.

Google’s proposed remedy would still redi@&oogle for its discovery misconduct.



B. Google’s Failure To Timely Produce Emails Relating To How Quality Score
Impacted Revenue Merits Sanctions

1. Google’s Behavior Was Improper

I/P Engine requested the e-mails thabGle withheld on November 7, 2011. Google
withheld the emails as more than nine momtaissed. During this time I/P Engine’s damages
expert relied on the contents of the e-mtikt Google did produce. Only on August 29, 2012,
after Dr. Becker’s expert repdras been served, did Google flpaelease the e-mails. Google
again characterizes this behaviort@sely and proper.” Opposition at 13.

Google’s stated justification favithholding these e-nila is that it did not look for them
until after Dr. Becker produced his report. Ogition at 14. Google conducted its investigation
only after it realized tht it could undermine Dr. Beckerggpinion by producing previously-
withheld information.ld. This behavior is anything but timel Indeed, I/P Engine previously
moved to compel production of custodial documentsh as these. D.I. 117. The Court ruled
that Google was to complete its prodantby May 30, 2012. D.l. 156. Google missed the
Court’s deadline by three months.

Google does not contend, nor can it, that these documents were not requested. Instead,
Google claims I/P Engine’s document requesvague” because it does not understand the
phrases “internal testing” orricreases in revenue after ingorating a Relevant Score into a
paid search advertisement system.” Oppos#iotd. Google does not explain what is vague
about these terms. It cannot. Under everyaealsle interpretation, éhwithheld e-mails are
covered by these requestglashould have been produced.

Google’s protestation that ‘@dgle is a large company withany products” is also
unavailing. Similarly, Google’s alm that its Rule 30(b)(6) wiass could not be expected to

answer questions on this topic are disingenu@msogle alleges that thveords “Quality Score,”



as used in these questions, were too broad bedhay covered more than just the withheld
information. (“[H]e understood the term QualBgore as an overbroad ‘umbrella’ term.”
Opposition at 15.) According to Google’s oppios, fact discovery is determined by the
content of expert reports. Oppt 14-15 (“Only after Plaintiff'expert reports identified that
Plaintiff was concerned spéically with experimentsurrounding the 2004 Smart Ads
implementation was Google able to focus its deand locate the documents.”) This turns
discovery on its head, and is contrary tergwdiscovery rule and practice in American
jurisprudence.

2. Google Arques For A Result That Rewards, Rather Than Punishes, Its
Improper Behavior

Google’s improper withholding of the emadlgain placed the experts on an uneven
playing field. Google provided ¢hinformation to its expert inme for him to use it in his
report, but Dr. Becker was kepttime dark until after his reponas filed. In addition, I/P
Engine was stonewalled on this topic durtagogle’s Rule 30(b)(6) deposition. Google’s
concealment of the emails prevented I/P Enfriom asking questions about these e-mails prior
to when Dr. Becker served his report. Google’s belated offer to allow depositions outside of the

discovery period do not andro@ot cure this prejudice.

C. Google Seeks To Avoid Any Punishmerftor Its Failure To Comply With Its
Discovery Obligation To DiscloseNon-Infringing Alternatives

1. Google’s Behavior Was Improper

Google does not dispute that &lto provide a meaningfugésponse to Interrogatory No.
9, regarding non-infringing alternegs, for more than nine mdrg after the interrogatory was

served. Non-infringing alternatives are a coresaspf patent litigation, and discovery into them



is routine. Google again argubsit delay, which spans nearlyetantire length of the discovery
period, does not render its supplementatiuntimely.” Opposition at 9.

Google contends that it had no responsibilitptovide an answer tihis interrogatory
until after claim construction and after it receiNBIEngine’s infringement report. Google cites
no authority for this position, nor can it. Inde&oogle has taken the exact opposite position in
its opposition to I/P Bgine’s Fourth Motiorin Limine, alleging there that I/P Engine was
obligated to provide a completgerrogatory response regardivgidity in less than 23 days,
before Google served its invaliglreport, and before claim construction completed. D.l. 511 at
3. Google, of course, delayed for far more thamays. It withheld itsesponse for more than
nine months, yet still claims its supplementation was timely.

Google also attempts to blame I/P EngimeGoogle’s own failure to provide a Rule
30(b)(6) witness on non-infringing alternativd&? Engine’s responsility is to serve a
deposition notice listing relevantpies. It is Google’s responsiity to designate a witness for
each topic. But Google places the blame for itafato designate a witness at I/P Engine’s
feet, saying (at 12) the “Plaintiff never requested that Googldge a 30(b)(6) witness on the

topic of non-infringing Hernatives after the claim construction order issued.” I/P Engine’s

request for a Rule 30(b)(6) witnessmon-infringing alternatives was servieefore the claim
construction order issued. Googiad not identified any non-infringg alternative at this time.
Google was required to designate a withessrdbgss of when the &lm construction order
issued, so the timing of I/P Engine’s depiositnotice has no bearing on whether Google is
permitted to ignore the topics listed thareiAccording to Google’s opposition, opposing
counsel must inquire daily to determine if Google’s positionchasiged. This, however, is not

how the Scheduling Order works. Google failedisxlose the existence of any non-infringing



alternatives until the very end of discovery, afferEngine’s expert had performed his analysis
that there were no such alteiimas. Google’s “gotcha” litigatin tactics cannot be permitted to
stand.

2. Google’s Desired Result Would RemdlaRather Than Punish, Its
Improper Behavior

Yet again, Google’s improper withholding ofanmation again placed the experts on an
uneven playing field. Google provided the infotima to its expert in time for him to use it in
his report, but I/P Engine’s expert was kept & dark until after his repovtas filed. Similarly,
I/P Engine was denied the opportunity to degésegle itself (pursuant to Rule 30(b)(6)) before
expert reports were filed.

Google claims that I/P Engine could ctinese harms by engaging in depositions and
supplementations outside of the discovery periagl before, I/P Engine has no desire to prolong
discovery or flout the Court’s Scheduling Ordémd engaging in additional discovery at this
point would not cure the harm caused by Goagieisconduct. Indeed, I/P Engine’s experts
have already take positions based on the infoondtiat was availablel/P Engine should not
be expected to scramble aftee close of discoverp accommodate Googketlesire to withhold
information for nearly the entirduration of the discovery period.

. Conclusion

Google’s supplementations were unjustififithey served to sandbag I/P Engine, giving
Google an unfair advantage. The Court shguédht I/P Engine’s Second Motion for Discovery

Sanctions in order to avoidwarding Google’s gamesmanship.
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