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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION

I/P ENGINE, INC., ))
Plaintiff, ;
V. ) Civ. Action No. 2:11-cv-512
AOL, INC. et al., ))
Defendants. : )

I/P ENGINE’S OPPOSITION TO DE FENDANTS’ EMERGENCY MOTION FOR
SANCTIONS AND TO STRIKE PLAINTIF F'S SUPPLEMENTAL EXPERT REPORT

Defendants want to have it both ways. @& one hand, they produced source code,
supplemental discovery responses, and otharrdents regarding infringement on September
14, after the close of all discoyeand after I/P Engine’s infigement expert had served his
report and been deposed. On the other hand, thetytavarohibit Plaintiff’s infringement expert
from commenting on this newly produced eanide. That Defendants can get away with
violating the Scheduling Orderitl their untimely production aévidence is improper. That
Defendants now want to preclude Plaintifpert from considering Defendants’ new
infringement evidence is outrageous. Not offigdd this Court rejedDefendants’ motion, but
this Court should strike Dendants’ untimely evidence.

Defendants’ newly producedsrce code and related egitte pertains solely to
infringement. Defendants acknowfged that it was produced tdorg the infringement opinions
of Dr. Frieder. When this evidence wasguced after the discovery cutoff, I/P Engine

immediately sought a meet and confer. Celfsr Defendants conceded that the newly
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produced information was produced after the ffditw all discovery, buinsisted that it

nonetheless was timely. At the subsequent deposf Defendants’ teatical expert, counsel

for Defendants deposed its own expert witrtesaicit new opinions based upon that newly
produced evidenck.l/P Engine promptly moved to ste the untimely evidence. D.l. 282.
Magistrate Judge Leonard denidd Engine’s motion on October 9. D.I. 697. On October 10,
I/P Engine requested that tlt®urt review Judge Leonard’sling on I/P Engine’s motion to

strike. D.l. 700. Last night, Dendants agreed to respond to I/P Engine’s motion for review by
2 p.m. on October 15, and the fo@s will seek argument on that motion, and this motion, at 9 am
on October 16.

Meanwhile, three days after Magistrate Jutlgenard denied I/P Engine’s motion to
strike the newly produced source code and relatedence, I/P Engine’s expert, Dr. Frieder,
submitted a supplemental report. Defendants acknowledge that Magistrate Judge Leonard
granted Dr. Frieder leave to amend his repbrtthe context of granting in part Plaintiff's
Second Motion for Sanctions, on October 9, Magdistdadge Leonard authorized Plaintiff to
serve a supplemental report from Dr. Friedgarding non-infringing alimatives. D.l. 702 at
page 44, lines 1-7. With regata Plaintiff's Third Motion for Sanctions, after entertaining
argument, Magistrate Judge Leonard deniedhtbtion, then promptly adjourned for a brief
break before convening a settlement conferehdeat page 82, line 5-page 83, line 2. Because
of the abrupt adjournment, I/P Engine did hate an opportunity to ise with the Court the

issue of supplementation by Dr. Friedeattdress the newly produced evidence.

! Defendants did not supplemengithexpert’s report to referea the newly produced evidence.
Pursuant to this Court’s Gatter 9 ruling, Defendants’ expeastprecluded from testifying
regarding that source code, besait was not in his report.



Permitting I/P Engine’s expert an opportunity to comment on Defendants’ newly
produced evidence is only fair. Until Defentisl counsel deposed his expert witness on
September 23, Plaintiff did not know what use, if any, Defendants intended to make of the newly
produced source code. On September 21, I/P Engine moved to strike that evidence. Atthe same
time, I/P Engine requested thet infringement expert, Dr. Friker, the chair of Georgetown
University’s Computer Science Departmaet/iew the newly produced evidence.

Dr. Frieder’s supplemental report, served kbss three weeks after Defendants’ expert
opined on the newly produced evidence, exigan two brief paragraphs how the newly
produced information is consistent with his proginions. Contrary t®Defendants’ unsupported
assertion, Dr. Frieder does not disclose a “nefvingement theory in his second supplemental
report. Instead, Dr. Frieder cdades in paragraph 6 that thew source code is “similar to
attribute templates identified in the prior soucogle productions.” Paragraph 7 expressly states
that Dr. Frieder is not asrting any new opinions:

The models produced on September 17, 201 2fiwer further confirm that historical

versions of SmartASS infringe the assertedatéor the same reasons as set forth in my

July 25 report. Specificallyt confirms my conclusion,upported by the documents and

testimony cited in my original report, thihe accused AdWords systems have infringed
the asserted claims of the ‘420 and ‘66¢&epts since the launch of SmartASS in 2004.

Accordingly, Defendants’ alleggutejudice is without merit.

Defendants assert that they are unable thdéumtespond to Dr. Frieder’s analysis because
trial starts on October 16. EBdants have turned discovery upside down. As set forth in
greater detail in I/P EngineBhird Motion for Sanctions, I/P Engg repeatedly requested source
code, beginning in November 2011, and on multgulditional occasions throughout discovery.
Defendants maintain, however, that they areohdtigated to produce factual information such
as source code until after expdiscovery, claiming (at 4) thath]ad Dr. Frieder disclosed his

new infringement theory promptly, Defendantghtihave had time to research the referenced



template and models or depd3e Frieder on his new theory But Defendants did not produce
“the referenced template and models” until aBe. Frieder served kireport and sat for his
deposition! Defendants have only themselvdsddme for not timely producing the source code
during discovery.

Defendants do not dispute that I/P Engind tiee right to respond to Defendants’ newly
produced evidence. Their only quibble is viltle timing of the supplementation. They imply
that, had Dr. Frieder supplemented by SepterhBethey would have not objected. But they do
not disclose that it was not unidefendants deposed their owtpert on September 23 that they
revealed what use they intended to mak#hefmewly produced code. Less than three weeks
later, Dr. Frieder completed his analysis of leevly produced code andaffirmed that it was

consistent with his opinions that f2adants infringe I/P Engine’s patents.

Dated: October 15, 2012 By: /s/ Jeffrey K. Sherwood
Donald C. Schultz (Virginia Bar No. 30531)
W. Ryan Snow (Virginia Bar No. 47423)
CRENSHAW, WARE & MARTIN PLC
150 West Main Street
Norfolk, VA 23510
Telephone:  (757) 623-3000
Facsimile: (757H23-5735

Jeffrey K. Sherwood (Virginia Bar No. 19222)
Frank C. Cimino, Jr.

Kenneth W. Brothers

Dawn Rudenko Albert

Charles J. Monterio, Jr.

DICKSTEIN SHAPIRO LLP

1825 Eye Street, NW

Washington, DC 20006

Telephone:  (202) 420-2200

2 To the extent this Court deems it necessatyappropriate, I/P Engirmrequests leave for Dr.
Frieder to supplement his report to reflectdnslysis of the newly produced source code.



Facsimile: (202120-2201

Counsel for Plaintiff I/P Engine, Inc.
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OPPOSITION TO DEFENDANTS' EMER GENCY MOTION FOR SANCTIONS AND
TO STRIKE PLAINTIFF'S SU PPLEMENTAL EXPERT REPORT, was served via the
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Stephen Edward Noona
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David Bilsker

David Perlson

Quinn Emanuel Urquhart & Sullivan LLP
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San Francisco, CA 94111
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Robert L. Burns

Finnegan, Henderson, Farabow, Garrett & Dunner, LLP
Two Freedom Square

11955 Freedom Drive
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robert.burns@finnegan.com

Cortney S. Alexander
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303 Peachtree Street, NE

Atlanta, GA 94111

cortney.alexander@finnegan.com
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