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l. INTRODUCTION

Contrary to Defendants’ agtien, I/P Engine’s motion isot premature. “Courts
routinely determine that a pairity entitled to post-judgment intestein civil matters where an
appeal or post-trial motions are pendind&tiveVideo Networks, Inc. v. Verizon
Communications, Inc2011 WL 4899922, at *7 (E.D. Va. 2011).

Neither is prejudgment interest precluded beeanf the Court’s laches ruling. “[T]he
withholding of prejudgmennterest based on delay is the exto@n, not the rule, and . . . the
discretion of the distriatourt is not unlimited.”Lummus Industries, Inc. v. D.M. & E. Corp.,
862 F.2d 267, 275 (Fed. Cir. 1988). The justifmatior withholding prejudgment interest must
have some relation to tmeasons for awarding itd. In this case, the Court applied laches to
preclude the recovery of damages prior to the date of the filing of the Complaint. The jury ruled
across the board in I/P Engine’s favor, amdarded $30.5 million for Defendants’ post-filing
infringement. Because laches has no applicatidhe time period of thgiry’s award, and there
was no delay or associated prejudice dutivag time period, there is no reason for denying
prejudgment interest for damages that are attuitde to infringement that occurred since
September 15, 2011. To find otherwise, wouldnyeroper, because it would apply laches to
both the pre-filing conductna the post-filing conduct.

Defendants’ assertion (at 8) that I/P Engmaot entitled tsupplemental damages,
because the jury accounted & pre-verdict damages in igsvard, is astonishing. Itis
axiomatic that a jury’s damages award musbéaged on the evidence proffered during trial.
There was no evidence of their earningsredeptember 30, 2012 proffered at trial, because
Defendants had not produced it. Defendantddagixplain how the jurgould have included any
pre-verdict royalties relating t@venues that were not produced in discovery or presented during

trial. Under 35 U.S.C. § 284, I/P Engine is entitle a damages remedy to compensate if for the
1



infringement. Courts routinely recognize tkia@ only way to provide a complete remedy under
8 284 is through an accounting following a jury verdi8ee, e.g., ActiveVideo Networks, Inc. v.
Verizon Communications, In2011 WL 4899922, at *1 (E.D. Va 201Banofi-Aventis
Deutschland GmbH v. Glenmark Pharmaceuticals, I821 F. Supp. 2d 681, (D. N.J. 2011);
TiVo Inc. v. Echostar Commc’ns. Cor@Q06 U.S. Dist. LEXIS 64291, at *6 (E.D. Tex. 2006).
Supplemental damages regularly take into accprgiverdict infringing sales that were not
covered by the jury verdict due to d@éincies in the discovery productioActiveVideo2011
WL 4899922, at *1 (“[T]he patentee is entitledd@mmages for the entire period of infringement
and should therefore be awarded supplemeatalages for any periods of infringement not
covered by the jury verdict.”see alsdMikohn Gaming Corp. v. Acres Gaming, 12001
WL3477868 at *20-22Hynix Semiconductor Inc. v. Rambus I%€9 F. Supp. 2d 951, 960-61
(N.D. Cal. 2009)Presidio Components Inc. v. &nican Technical Ceramics Cor2010 WL
3070370, at *1 (S.D. Cal 2010). Defendants do nqiudesthat they produced revenues for the
accused products only through September 8022 An accounting and supplemental damages
are needed to fully compensate I/P Enginelfefendants’ pre-judgment infringement. And
those supplemental damages must be calcutgteghplying the jury’s mning royalty rate of
3.5% to theonly proffered apportioned revenue base of 20.9%.

Defendants are silent on the issue of post-judgment interest, and thus have conceded that
I/P Engine’s requess proper.

. I/P ENGINE’S MOTION IS NOT PREMATURE

Defendants cite no case law to supportrtbentention that I/EEngine’s motion is
premature. (Opp. at 2). This is because thepat “Courts routinely determine that a party is
entitled to post-judgment interest in civil mastevhere an appeal or post-trial motions are

pending.” ActiveVidep2011 WL 4899922, at *&ee alsdGreene v. Safeway Stores,.|i211



F.3d 1278 (10th Cir. 2000) (unpublishtable decision) (“The tollingf the time to file a notice
of appeal [due to a post-trial motion]... does me&an that the judgment, when entered, was
anything less than a final, appealable judgneenwhich postjudgment interest could begin to
accrue.”);Poleto v. Consolidated Rail CarB26 F.2d 1270, 1281 (3rd Cir. 1987) (“When post-
trial matters require time for proper resolution the better practice is hto delay entry of the
judgment (thereby prejudicing the successful pitfiim claim to postjudgment interest), but to
enter the judgment and entertain a motiost&y its execution . . . .").

. PREJUDGMENT INTEREST IS PROPER IN THIS CASE
A. The Court’s Laches Ruling Does Not Preclude Prejudgment Interest

Defendants claim that there is a “[rJul@tlunreasonable delaygates entitlement to
prejudgment interest.” (Opp. at 5). The opposiia fact true: an award of prejudgment interest
is the rule, and the deniaf prejudgment interest due delay “[i]s the exceptigmot the rule.”
Lummus Industries, Inc. v. D.M. & E. Cor62 F.2d 267, 275 (Fed. Cir. 1988) (emphasis
added). To trigger this exception, “the justiiion for withholding prejudgment interest must
have some relation to tmeasons for awarding it.Td. (reversing limitation on award of
prejudgment interest because District Court’sifigstion for the limitation was unrelated to the
compensatory purpose of prejudgment interest).

The Court’s laches ruling does not preclude an award of prejudgment interest for the time
period that the Court determined was nogetiéd by the laches ruling. In making their
argument, Defendants ignore that delay, byfitsieles not automatically justify denying pre-
judgment interestSeeVoda v. Cordis CorpNo. CIV-03-1512, 2006 WL 2570614, at *1 (W.D.
Okla. 2006) (awarding prejudgment irdet at the prime rate despiight-year delay in bringing
suit); Energy Transp. Group, Inc. v. William Demant Holding,A%7 F.3d 1342, 1358 (Fed.

Cir. 2012) (refusing to reverse award of prejuégirinterest based atelay alone). Denying



prejudgment interest requires prejudideimmus 862 F.2d at 275 (“[A]bsent prejudice to the
defendants, any delay by [thetpatee] does not support the demiBprejudgment interest.”).

Defendants do not explain how they haeei prejudiced for the time period from
September 15, 2011 to the present. Nor do Defesddi@mpt to tie any alleged prejudice to the
jury’s award of damages from the commencenoétihe suit forward. Defendants do not claim
economic prejudice. And they do not dispute tHaEngine was fully within its right to sue
them for damages from commencement of thgaliion forward. Further, Defendants do not
claim that they would have conducted themseineamny other manner regardless of when I/P
Engine filed suit.

Even if there were some evidence of prejadwwhich there is notjhat prejudice would
not be related to the reasdis awarding prejudgment intest. Indeed, the purpose of
prejudgment interest is “to ensufet the patent owner is placa as good a position as he
would have been in had the infringer enteirto a reasonable royalty agreemerGéneral
Motors Crop. v. Devex Corp461 U.S. 648, 655 (1983). Prejudgment interest “serves to make
the patent owner whole, since his damages domsionly of the value of the royalty payments
but also of the foregone use of the money betweetime of infringement and the date of the
judgment.” Id. Any allegedevidentiaryprejudice is unrelated to theconomicconcern.
Economic prejudice is not at issuetlvis case. (D.l. 800 at 13, n.4).

Even if there were some economic prejudicthe record, thgtrejudice has already
been remedied by the Court’s lasiruling, which eliminated ngist interest but all damages
prior to the filing date of this suit. Therens justification for applyig two different remedies

for the same alleged delay. Despite citing cagesre the alleged dela took place during the



pendency of the lawsuitDefendants do not and cannot alléiggt I/P Engine delayed at any
time after the filing datef this lawsuit. Because there svao delay or associated prejudice
during this time period, there is no principlecson for denying prejudgment interest for the
damages the jury awarded, all of which are attablgt to infringement #tt occurred during this
time period.

For each of these reasons, any allegedydeléling this suit should not preclude the
routine award of prejudgment interest.

B. Prejudgment Interest Rate Should BeAwarded At the Prime Rate, Not the
T-Bill Rate

Unencumbered by authority, because thereise, Defendants base their argument on
the faulty premise that the T-bill rate is thdaddt for prejudgment interest. And, without citing
any case law, they assert that independent evidemezded to depart from the T-bill rate. The
Federal Circuit has explicitly rejected this argumeBtudiengesellschaft Kohle v. Dart
Industries, InG.862 F.2d 1564, 1579-80 (Fed. Cir. 1988) (holding that no “affirmative
demonstration” is required to leatitled to an award girejudgment interesit the prime rate).
Independent evidence is heededeabprejudgment interest at a ratgher than the prime rate.
Rosco, Inc. v. Mirror Lite C92009 WL 3587344, at *2 (E.D.N.2009). Also contrary to
Defendants’ assertion, “it isot necessary that a fgatee demonstrate thaborrowed at the
prime rate in order to be entitled poejudgment interest at that ratéd” (quotingUniroyal, Inc.

v. Rudkin-Wiley Corp939 F.2d 1540, 1545 (Fed. Cir. 1991) (emphasis added)).

! Seee.g, Minemyer v. R-Boc Representative, Jido. 07 C 1763, 2012 WL 2423102 (N.D. IlI.
2012). In that case, thpdaintiff served initial interrogatees three months late; plaintiff
repeatedly failed to meet deadlines that wetereded at plaintiff's owmequest; plaintiff failed
to comply with the court’s diswery orders; and plaintiff causéuk trial date to be extended
four times. Minemyerbears no relation to tHacts of this case.



Pre-judgment interest compensates for fregone use of the money between the time
of infringement and the ¢ of the judgment."General Motors Corp. v. Devex Coyg61 U.S.
648, 656 (1983). In view of this goal, the majority of courts set prejudgment interest at the prime
rate, “which better approximates ajgorate borrower's cost of fundsU.S. Philips Corp. v.
lwasaki Elec. Co., Ltd607 F. Supp. 2d 470, 483 (S.D.N.Y. 2009)he 3 month Treasury Bill
rate is the cost of ising funds by the Government. Corabons are more likely to borrow at
the prime rate. . .. The prime rate is more rafteadf [the corporate plaintiff's] cost of funds
than the 3 month Treasury RateStryker Corp. v. Intermedics Orthopedics, 891 F. Supp.
751, 833 (E.D.N.Y. 1995) (awarding prejudgrharterest at the prime ratekde alspBecker
Dec., 1 9-10).

Applying this precedent, district courts, including this Court, routinely award
prejudgment interest at the prime ragee, e.gActiveVidep2011 WL 4899922, at *7;
Uniroyal 939 F.2d 1540, 15453tudiengesellschaft Kohlg862 F.2d 1564, 1579-88pverain
Software LLC v. J.C. Penney Corp., 2012 WL 4903268, *10 (E.D. Tex. 2013)pda v.
Medtronic Inc.,2012 WL 4470644, *9 (W.D. Okla. 2018 SL Services, LLC v. Citrix Systems,
Inc., 2012 WL 4092449, *7 (E.D. Tex. 201Bdwards Lifesciences AG v. CoreValve, |2011
WL 446203, *13 (D. Del. 2011); artt. Clair Intellectual Propertgonsultants, Inc. v. Fuji
Photo Film Co., Ltd.2009 WL 4015654, *4—*5 (D. Del. 2009).

The case cited by Defendants merely reflects traspecific facts different than in this
case, a district court’s adibpn of the T-bill rate wagsot an abuse of discretiolaitram Corp.,
v. NEC Corp.115 F.3d 947, 955 (Fed Cir. 1997). The ill-Bite does not provide a reasonable

basis upon which to calculate grelgment interest in this sa. Because the purpose of pre-



judgment interest is to make I/P Engine econollyi@and financially “whole” for the lack of use
of the royalties that were awartiby the jury, the prime rate, nitte T-Bill rate, is appropriate.
Defendants’ sole reason for defrag from the prime rate ithat “there is no evidence
that [I/P Engine] borrowed money at or aboveghee rate.” (Opp. at 6). Such a showing has
been expressly rejected by the Federal Cirduitiroyal, 939 F.2d at 1545 (“[I]t is not necessary
that a patentee demonstrate that it borrowedeaprime rate in order to be entitled to
prejudgment interest at that rate.”). In any evERtEngine’s cost of cédfal is in excess of the
prime rate. I/P Engine’s damages expert, DepBén Becker, analyzed I/P Engine’s cost of
capital, and found that its treest of capital during the prejgdhent interest period was 21.1%:
It is my opinion that the T-Bill rate do@®t provide a reasonable basis upon which to
calculate pre-judgment interest in this caehe purpose of pre-judgment interest is to
make I/P Engine economically and financidllyhole” for the lack of use of the royalties
that it was awarded by the jury, the T-Bill rateuld not accomplish that goal. Even the
Prime Rate of 3.25% undercompensates Hgie for the true cost of its capital.
Vringo’s cost of capital dimg the PJI period is approximately 21.1% (see Exhibit 1

attached hereto). Thus, applying the PrimeeRd 3.25% to the damages award is highly
conservative, fair and reasonable.

Becker Decl. § 9. Dr. Becker also found tGatogle’s cost of capitaluring the prejudgment
interest period was 9.54%d.

Defendants also suggest (at SH7at I/P Engine cannot suppdhe application of a high
interest rate because it is a noagircing entity. This argumentignsensical. First, the prime
rate is not “a high interest ratdut is the standard, commonlpgied rate used in determining
prejudgment interestActiveVideo2011 WL 4899922, at *3 (indicatirthat courts often award
prejudgment interest at the prime rate). Secewen if I/P Engine wa&a non-practicing entity

(which it is not), it is enti#d to prejudgment interest lileey other patentee awarded damédges.

2 Although unnecessary to justify interest at thienprrate, the record reflects that I/P Engine
borrowed money (Trial Tr. at 201:10-13), acedi a new product prior to trial and received



Like any other patentee, I/mgine should be fully compensated under § 284 for the foregone
use of capital between thiene of infringement and ¢hdate of the judgment.

C. Compounding Prejudgment Interest Quarterly is Not Only Consistent with
Both Parties’ Calculations, It is theOnly Proper Calculation in this Case

Defendants assert, without support, thiejudgment interesthould be compounded
annually, rather than quarterl It is common and acceptedatlprejudgment interest be
compounded quarterlySee Ros¢c®2009 WL 3587344, at *2 (“The prejudgment interest will be
compounded quarterly so as to best approximaentine patent holder] would have received
the royalty payments from [the infring€)] Defendant’s own expert, Keith Ugone,
acknowledges that “[cJompanies generally makgalty payments at a set time... each quarter.”
(Ugone Dec., 1 6). Defendants’ use of anmoahpounding is inconsigtewith Dr. Ugone’s
explicit assumption that the royalties owed # Engine would have been paid quarteriged
Ugone Dec., 1 5). Defendants have no exgtlan of why an annugrejudgment interest
payment is appropriate. In contrast, DecBer’s approach ingtles quarterly compounding,
consistent with the assumed timing of the ulyileg infringement that was found to have
occurred. (Becker Dec., 1 7).

D. Unlike Defendants’ Prejudgment Calwlation, Dr. Becker's Damages
Calculation Fully Compensates I/P Engine for Defendants’ Infringement

Defendants’ allege that Dr.eBker’s calculation gbrejudgment interess “overstated.”
(Opp at 6, n.3). In his Declaration, Drgbhe does not dispute Dr. Becker’s ultimate
calculation. The disagreementbether interest is due as imigement occurs, as I/P Engine
contends, or if Defendants receive a grace pdxaidre interest begins to accrue, as Defendants

contend.

revenues. (Trial Tr. at 183:22-184:13). ltsqua company has created multiple products which
are used by over 3 million people. (Trial Tr. at 184:17-186:7).



Specifically, Dr. Ugone takes issue with whatcalls Dr. Becker’s “midpoint’ formula”
of calculating the interest.SéeUgone Decl., § 6). In arriwg at his calculation, Dr. Becker
assumes that the damages were incurred by Google and the other Defendants ratably over each
guarter and, hence, I/P Engineread those royalties ratably oveach quarter. Dr. Becker’s
method calculates the interest tisatlue on the infringement doccurred. (Becker Dec., 1 3).
This is an accepted and appriape method for calculating preJgment interest. And, it is the
only calculation that will fully compensate IBhgine for Defendantshfringement. (Becker
Dec., 1 3).

For example, for Google’s infringemedndm October 1, 2011 through December 31,
2011 (i.e. “Q4 2011"), Dr. Ugone assumes #ilocated damagésr Google are $3,805,236.
He assumes that interest begimsiccrue on those damages onléis¢ day of the quarter, namely
on December 31, 2011. He calculates the intéoeshat quarter’s allocated damages as 311
days of interest (i.e. the number of d&ysn December 31, 2011 to November 6, 2012) times a
daily interest rate. (Becker De§ 4). The result of his calctilan (in his Prime Rate scenario)
is $105,374. A consequence of Dr. Ugone’s aggion regarding when interest begins to
accrue is that Google’s infringement thatweed on October 1, 2011, for example, and for
which I/P Engine was awarded damages, azcno interest until December 31, 2011 and, only
after that date does I/P Engine begin to be additith interest on those royalties. (Becker Dec.,

14).

3 Dr. Ugone's allocation of théamages award to various qeastdiffers slightly, but not
materially, from Dr. Becker’allocation method. Dr. Ugone atlates the damages award ratably
over the period from September 15, 2011 throBgptember 30, 2012 based on the number of
days in each quarterSéeUgone Dec., Exhibit 1, footno{b).) In contrast, Dr. Becker

allocated the damages award based on the pgropaf the underlying accused revenue of each
Defendant in each quarterSdeBecker November 9, 2012 Dec., § 4 (D.l. 794)).



In contrast, Dr. Becker assumes that thlties for Q4 2011 are earned ratably over
each quarter which has the result of making thapoint of the quarter the effective date from
which interested is calilated. (Becker Decf,5). For example, for the Q4 2011 allocated
royalty, Dr. Becker assumed that I/P Engine is ofeen full quarters ofnterest at a quarterly
interest rate of 0.813% (3.25%raual rate divided by 4). Usy this methodology, the interest
for Q4 2011 is $123,310. (Becker Dec., | 5)isTha common and accepted way to estimate
the timing of payments that oactatably over a period, such aguarter. (Becker Dec., | 6).
Dr. Ugone does not suggest otherwisged|, e.glJgone Dec., | 6).

The difference between Dr. Ugone'sué of $105,374 and Dr. Becker’'s $123,310 for
Google’s allocated damages for Q4 2011 is alranstely due to the fact that Dr. Ugone has
calculated only 311 days of interest on #3805,236 of principal (# of days from 12/31/2011
through 11/6/2012). (Becker Dec.,  6). Dr. Beddaculates interest on that amount for a full
year (i.e., the Q4 2011 allocated damages isdigalties that royalty werearned in Q4 2011 and
we are now in Q4 2012, a full four quarters laté@Becker Dec. I 6). Dr. Becker's methodology
is the only calculation that will fully compeate I/P Engine for Defendants’ infringemeld.

IV. I/P ENGINE IS ENTITLED TO SU PPLEMENTAL DAMAGES FOR POST-
DISCOVERY/PRE-VERDICT INFRINGI NG REVENUES RECEIVED BY

DEFENDANTS

A. Common Sense and the Law Mandates that the Jury’s Damages Award Can
Only Include Revenues that Were Proffered at Trial and Produced During
Discovery

Defendants argue that I/P Engiis not entitled to supplemental damages because the
verdict “fully compensated Plaintiff for any pwerdict damages.” (Opp. at 8). The sole ground
for Defendants’ argument is that the vetdarm states “what sum of money, if anfypaid now
in cash, would reasonably compensate I/P Endioreany of defendants past infringement?”

(Opp. at 9 (emphasis in original)According to Defendants,gherms “paid now” and “any past

10



infringement” means that the jury awardednages for “all” pre-vendt infringement. Id.)
This argument is absurd. It is alsoong as a matter of fact and law.

First, it is axiomatic that a jury’s damagesard must be based on the evidence proffered
during trial. This Court instructed the juryltase its verdict on the evidence in this case, and
nothing else. ee, e.g.Trial Tr. at 2074, 2075, 2076, 2077). iFIs consistent with long-
standing Supreme Court precedent that “the jury’s verdict be based on evidence received in open
court, not from outside sourcesSheppard v. MaxwelB84 U.S. 333, 351, 86 S. Ct. 1507, 16 L.
Ed. 2d 600 (1966). Defendants fail to explain hogvjtlry could have inaded in its calculation
any royalties relating to revenuemt were not produced in discovery or presented during trial.
Defendants’ position is untenable.

Second, Defendants’ interpretation of thediet form is factually inaccurate. The
verdict form does not say “all,” gays “any.” (D.l. 789 at 11). In this context, the phrase
“any... infringement” refers to the possibilityatone or more defendants may or may not be
found to infringe. Said anothermy: “for defendants’ past fringement, if any, what sum of
money... would reasonably compensate I/P Engine?” Interpreting the phrase “any...
infringement” to be an instruction to the juryassume facts about which no evidence was
presented at trial would be clear error. Intjd@efendants’ interpretain of the verdict form
contradicts the Court’s jury instructionstiase its damage calculation on the evidence.

Under § 284, I/P Engine is entitled talamages remedy to compensate it for the
infringement, “[tjogether with interest andste as affixed by the court.” 35 U.S.C. § 284,
Courts routinely recognize that the only wayprovide a complete remedy under § 284 is
through an accounting following a jury verdi@ee Sanofi-Aventis Deutschlag@l F. Supp.

2d 681, 697TiVo Inc.,2006 U.S. Dist. LEXIS 64291, at *6Jikohn Gaming Corp.2001 U.S.
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Dist. LEXIS 23416, at *52-53. As this Court Haadd, supplemental damages should take into
account pre-verdict infringing sales thatre/@ot covered by #hjury verdict. ActiveVideo
Networks 2011 WL 4899922, at *1 (“[T]he patentee igidad to damages for the entire period
of infringement and should therefore beaagled supplemental damages for any periods of
infringement not coverebly the jury verdict.”).

This case is similar tActiveVideo.Defendants do not dispute this. Nor do they dispute
that they produced revenues for the mfing products only through September 30, 2012. They
merely argue (without authority)dhthe use of the word “any” in the verdict form means “all”.
Accepting Defendants’ invitation to deny possabvery/pre-verdict supplemental damages
would contradict § 284 and the matwlaf the Federal CircuitWhitserve, LLC v. Computer
Packages, In¢694 F.3d 10, 38 (Fed. Cir. 2012) (holding that, for a running royalty damages
award, “the trial court abused its discretionemht failed to award... damages for the period
between the jury's verdict and judgment.”).

Unlike in ActiveVideg Defendants refuse to provide with their opposition a statement of
their infringing revenues from October2Q12, through November 21, 2012, when judgment
was entered on the docket. This Court sthoatjuire an immediate accounting of those
revenues, then amend the judgment withpgemental damages using the same methodology
that Dr. Becker used at trial.

B. I/P Engine’s Supplemental Damages Calculations Are Appropriate and the
Only Calculations that were Proffered to the Jury During Trial.

Defendants take issue with Dr. Beckemethodology in calculating supplemental
damages. SeeOpp. at 9-13; Ugone Ded},8). Dr. Becker usesdtsame methodology that he
used at trial. Defendants do rmh$pute that the appropridiem of damages is a running

royalty. Defendants also do rdispute that the jury aw@ed a royalty rate of 3.5%.
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Defendants’ only disagreement appears to be over the appropriate apportitautoe to use to
arrive at the royalty ks to which the 3.5% roitg rate should apply.

Consistent with the evidence at trial, I/Rdihe (and Dr. Becker) explained in its opening
brief that appropriate apportionment percentage is 20.9%. (I/P EnginelRf13). This is the
same going-forward apportionment percentage thaBBeker presented atal. (Trial Tr. at
820-21). The 20.9% apportionment factor is agpbleeDefendants’ total U.S. revenues from the
accused systems, AdWords, AdSense For SeacthdSense For Mobile Search (derived from
the requested accounting) taelenine the apportioned royalbase. (Becker Dec., { 13).

According to Defendants, an apportionmen iaf 2.8%, not 20.9%, should be used for
the calculation of Google’s supplemental damad@gspp. at 11). Defendantsrave at this figure
by referencing a demonstrative exhibit presetdetie jury (PDX-441) and comparing that data
to the $15.8 million that the jury awarded from GooglBedOpp. at 11; Ugone Dec., § 8 and
Exh. 2). Defendants’ criticism has multiple errors.

First, Defendants’ methodology wholly ignores flact that the jurnawarded damages to
I/P Engine from AOL, IAC, Gannett and Target well as from Google. Defendants estimate
only the ratio of the jury award against Googgea proportion of the estimated $118 million in
claimed damages for the period September 15, 2011 through September 3052@Ubofe
Dec., Exhibit 2).

Second, even assuming the premise of Defestealiculation is reamable (which it is
not), the calculation is flawed on its face. Thendges figures presented to the jury in graphical

form at PDX-083 and again at PDX-441 weretthtal damages foall defendants, not just the
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damages associated with Google’s infringenfe(Becker Dec.,  14). This can be seen by
comparing the bar chart at PDX-083, whicllesarly labeled as totaling $493 million in

royalties, to PDX-441, the bar chart used by(Dgone. Both presentedtical royalty amounts,
with the only difference being that in PDX-4#1e bars for Q4 2011 through Q3 2012 have been
shaded, reflecting the post-laches timegukri(D.l. 807, Exh. B (PDX-441) and Exh. D (PDX-
083)). That the total amount of these bars, $48Bmin royalties, represents all defendants,
not just Google, is evident from the trial tsanipt and from PDX-055, summary of the royalty
damages that Dr. Becker presented to thegurng the trial. (Tl Tr. at 767:20-768-8).

By using only the $15.8 million awardegainst Google and ignoring the $14,696,155
awarded against the other Defendants, Defesdaetsuggesting a meaningless and unreliable
apportionment percentage. This can be dematestiby applying the 2.8% apportionment factor
to the period covered by the actual awarfdtal accused revenues (including the Google co-
defendants) for the period from Septen 15, 2011 through September 30, 2012, based on
accounting documents produced by Googlere $16.18 billion. (Becker Dec., 1 15).
Defendants’ 2.8% apportionment factor, if appliedhese undisputed amounts of revenue yield
total royalties, for all defendants, $15,858,033, not the totalrjuaward of $30,496,155.

(Becker Dec., 1 15). To accept Defendants’ argunmne must ignore all evidence presented at

trial, back into an implig speculative apportionment factand ignore the jury award.

* Defendants argument that I/P Engine is doeblenting damages (at 12) and that under I/P
Engine’s damages theory, there are no sepaugiglemental damages to award from the non-
Google Defendants, is baseless. Throughout in@uding during the closing arguments, I/P
Engine made clear that PDX-441 included damdgeall defendants. PDX 443 simply broke
out per non-Google Defendant the requested dasnagevas required under the verdict form.
As the jury determined at trial, I/P Engineeistitied to damages, including supplemental, from
all parties from infringing revenuesceived by them post-verdict.
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The only relevant apportionment percg@agroffered at trial, and the only
apportionment percentage ever suggested tutiiewas 20.9%. (Becker Dec., 1 16). Neither
PDX-441 nor any other exhibit or demormdive introduced dtial supports a 2.8%
apportionment factor. (Becker Dec., § 16).camtrast, there was noidence at all of a 2.8%
factor and, in particular, no evidence upon which cméd conclude that the intended royalty
rate to be applied to Google svan order of magnitude lower than the other defendants. To
arrive at Defendants’ conclusion, one mustp through multiple hoops—none of which were
ever proffered at trial. (Becker Dec., I 1@)o accept this calculation and never-proffered

apportionment rate would be clear ertor.

V. CONCLUSION

Accordingly, and for the reasons set farth/P Engine’s moving papers, Defendants’
opposition should be rejected, and I/P Engimetgiests for prejudgment interest, post-judgment
interest, and supplemental damages for pastediery/pre-verdict infringement, and post-

judgment interest, should be granted.

® It is apparent that the jury made a simpeithal point transpositiorr®er in arriving at its
damages amounts. This confusion was causeldeb@ourt’s limitation of the damages period to
September 15, 2011 (“the laches damages periddig Court announced this ruling after all
damages evidence had been submitted, and fuatteeed its ruling in the middle of closing
arguments. The jury awarded 35% of the dgesd/P Engine sought for AOL, IAC, Gannett,

and Target. (Becker Dec., 1 12). However,Google, the jury awded 3.5% of the damages

I/P Engine sought for the origal damages period—one tenth the amount awarded for the other
defendants. The evidence of the underlying mees for each of these defendants was the same.
Thus, the portion of the amount I/P Engine sought for the original damages period should have
been the same for each of the defendants. mids plausible explanation is a simple decimal
point transposition with respe® Google’s damages.
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