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INTRODUCTION AND SUMMARY

This Court should order a new trial orettiollar amount of past damages for five
reasons, the first three of which are independeétttis Court’s ruling on I/P Engine’s post-trial
motion regarding laches. First, the timing aral@ implementation of iteches ruling after the
close of the parties’ respective cases, and thetSdorbidding I/P Engingo identify a specific
damages amount to the jury, was fundamentally unfair and highly prejudi¢tigl Engine. /P
Engine was precluded from explaining hthe evidence supported $118 million of damages
accrued since September 15, 2011. SecondCthust wrongly prevented I/P Engine from
introducing evidence of Defendants’ accused revenwhich formed the total revenue base.
This evidence also would have enabledHfgjine to explain the damages amounts from
September 15, 2011. Third, the jury’s damageardws internally iconsistent; the jury
awarded 35% of I/P Engine’s i@l claimed damages against four defendants, but only 3.5% of
I/P Engine’s initial claimed dangas against Google. Four#s set forth in detail in I/P
Engine’s post-trial motion regardy laches, this Court’'s exclias of damages from September
15, 2005 to September 15, 2011 was error. Fifthyapplaches to AOL and Gannett was error,
because there was no record evidence that dittemdemnification agreements with Google.

In making this Motion, I/P Engine stresseattthis Motion is limited solely to the
amount of the past damages monetary award. eluere no defects in wmother aspect of the
trial or jury verdict regardig infringement, validity, the rummg royalty finding, or the 3.5%
running royalty rate. A “special véict enables errors to be lozad so that the sound portions
of the verdict may be saved and only theaumsl portions be subject to redeterminations
through a new trial.”"Richardson-Vicks Inc. v. Upjohn Cd22 F.3d 1476, 1484-85 (Fed. Cir.

1997) (quoting Sunderlan®erdicts, General and Speci@9 Yale L.J. 253, 259 (1920)). This



Court’s use of a special verdictrfo allows for the new trial on past damages to be limited to the
sole issue of the dollar amount of past damagestated by question III.C of the verdict form:
“If you have found any claim of the ‘420 tire ‘664 patent to be both valid and

infringed by Defendants, what sum obney, if any, if paid now in cash, would
reasonably compensate I/P Engine for ahglefendants pasgtfringement?”

A new trial on the dollar amount of past dansgeuld be accomplished in a single day, with
brief openings, stipulated factd expert testimony (consistewith their reports) from Dr.
Becker and Dr. Ugone.

. RULE 59 AUTHORIZES A NEW TRIAL ON THE AMOUNT OF PAST
DAMAGES

Under Federal Rule of Civil Procedure 59@jew trial may be granted in an action in
which there has been a trial byyufor any reason for which a new trial has heretofore been
granted in actions at law inderal court.” Fed. R. Civ. P. ). “On a Rule 59(a) motion, a
district court may set aside the jury’s verdict and grant a new trial only if (1) the verdict is
against the clear weight of tlegidence, or (2) is based upon @nde which is false, or (3) will
result in a miscarriage of justice even thotiggre may be substantial evidence which would
prevent the direction of a verdictAttard Indus., Inc. v. U.S. Fire Ins. C&No. 1:10cv121, 2010
U.S. Dist. LEXIS 119119, at *2 (E.D. Va. Nov. 9, 2010) (quotlas Food Sys. & Servs. Inc.
v. Crane Nat'l Vendors, Inc99 F.3d 587, 594 (4th Cir. 1996)).

In considering a Rule 59 motion, “courts nmagike credibility judgments in determining
the clear weight of the evidenceld. (citing Knussman v. Marylan®72 F.3d 625, 647 (4th Cir.
2001)). “The grant or denial of a motion for naval is entrusted to the sound discretion of the
district court and will be reversed on appeal only upon a showing of abuse of discr€lioe.”
v. Wal-Mart Stores, Ing144 F.3d 294, 305 (4th Cir. 1998). naw trial may be granted even

where judgment as a matter of lavay not have been appropriatdgtton Systems, Inc. v.



Honeywell, Inc.87 F.3d 1559, 1576 (Fed. Cir 1996) (“The court may thus grant a new trial even
where substantial evidence suppdines verdict, if the verdict iagainst the elar weight of
evidence.”):

II. ARGUMENT

A. The Timing And Implementation Of The Court’s Laches Ruling Unfairly
Precluded I/P Engine From Seekindamages From September 15, 2011

On October 31, 2012 — after both I/P Engamel Defendants had rested — the Court
moved the beginning of the damages pefioth September 2005 to September 2011. In
another motion filed contemporaneously, I/P Engrelains why that laeks ruling was error.
But independent of whether that ruling is altertbeé, timing and method that this Court used to
implement that ruling substantialynd materially affected I/P Engiseight to a fair trial on the
amount of past damages. This Coustia sponteuling precluded I/P Engine from presenting
the jury with a specific damages number far tlew damages period. This Court refused to
allow I/P Engine to identify a specific damagsumber, or even a range, for the time period
from September 15, 2011 through Septen3ier2012, even though it was supported by the
evidence. As a result, the jury awarded pashages that were far lower than the evidence
supported. A new trial on the dollamount of past damages is neédo alleviate the prejudice
of this Court’s rulings.

As a result of this Court’s laches ruliagd its subsequent rulings in the charge

conference and at closing, I/dine was deprived of the abylito put forth a specific damages

1 Out of an abundance of caution, I/P Engimeeres its Rule 50 motion regarding Dr. Ugone’s
damages analysis, which was flawed and rediedrelevant evidence. Trial Tr. at 1777:15-
1778:23. Defendants’ utterly abandoned Dr. Ugone’s testimony during closing, making no
reference to it and insteadyaing zero damages should be awarded. To the extent that
Defendants argue, or the Court finds, that the jury relreBr. Ugone’s improper methodology,
judgment as a matter of law is appropriatelf8 Engine, because the proper measure of
damages under the law d@efendants’ infringing uses.



number for Google. Dr. Becker had provddestimony covering the entire claimed damages
period, from September 15, 2005 through September 30, 2012, the last period for which
Defendants had produced revenue informati®ee, e.g.Trial Tr. at 832:20-833:25. Dr.
Becker's testimony was complete and appropriate for that pufp®sel Tr. at 1028:20-21;
2135:8-2136:25 (denying Defendants’ RuledQfiotion on damages). Defendants then
presented their case, including testimony fidmUgone for the damages period from
September 2005 to the present. Defendantsréstad. Trial Tr. at 1769:5-6. Prior to the
Court’s laches ruling on Octob81, 2012, there was no motion, oeawa suggestion, either by
this Court or Defendants during trial thhe time period for damages should commence on
September 15, 2011.

After the Court’s ruling, I/P Engine cal@ied its damages for Google based upon Dr.
Becker’s testimony and consistent with the meeiblogy in his report. The application of this
Court’s laches ruling to the evidencesuéed in a total damages claim of $154,588,483.
Sherwood Dec. § 2; PDX-443This Court, however, declined to permit I/P Engine to refer to a
specific damages number for Google or use aotstrative that reflectethe royalties from
September 15, 2011 through September 30, 2012 wBbdrDec. | 2; Trial Tr. at 1963:20-22.
This Court would only permit I/P Engine topain to the jury was to reference PDX-083,

reproduced below. Trial Tr. 1965:20-25.

2 As explained below, this Court’s rulings predéd I/P Engine from introducing into evidence
of the amount of Defendants’ revenues.

% Applying the Court’s ruling to all endants results in a total of $118,437,648.
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Figure 1: PDX-083, from which the jury wes expected to derive the royalties
attributable to the damages period beginning on September 15, 2011.

This Court thus precluded I/P Engine from itigtng the amount of its past damages claim, or
even giving a range. Neither I/P Engine norjthrg should have beenrced to rely only on
such vaguaries, especially when I/P Engirdamages expert had explained how his
methodology could provide a specific past damages claiment Technologies, Inc. v.
Gateway, Ing.580 F.3d 1301, 13356 (Fed. Cir. 2009) (remanding for new trial where jury’s
damage award was inconsistent with the evidence).

For the other defendants, this Court initiallyed at the chargeoaference that, because
laches was a personal defertbese defendants could not bah&bm the laches rulingSee
Trial Tr. at 1976:9-19. At closing, I/P Engiseounsel argued for spific damages amounts for
those defendants. Trial Tr. at 2008:25-2009:2.

After I/P Engine’s summation, however, feedants, without notifying I/P Engine,

provided this Court with th®deticscase, and represented withoutoducing evidence that all



of the non-Google defendants had indemnificaligreements with Google. This Court changed
its ruling (Trial Tr. at 2022:3-12)and instructed the jury thall Defendants’ damages accrued
as of September 15, 2011. Trial Tr. at 2113t93-In its rebuttal smamation, I/P Engine was
obligated to explain that thSourt had made a ruling that tieamages period for all defendants
was September 15, 2011, and tit&t jury should do its bestith the recollection of the

evidence. Trial Tr. at 2024:17-2025:4; 2063218-2069:22-2070:9. Once again, this Court’s
implementation of the laches ruling in the meldF closing arguments was fundamentally unfair
to I/P Engine.

During deliberations, the juiy confusion on damages was reflected in four of its
guestions to this Court. First, the jury diad the changed damages period by asking, “Is there
a date to use when considering the questioniaf-ffarty infringement?"Trial Tr. at 2141:1-2.
Once that question was answered, the jury asked for clarification of the royalty base, asking, “If
a running royalty rate is determined, are wapply the rate to eertain figure for each
defendant?” Trial Tr. at 2146:1B6¢. The Court answered “yes,” without giving the jury any
further information on the royalty base to whible rate would apply. Trial Tr. at 2146:8-25.
Undeterred, the jury next askeddWhat figure do we apply the r&te Trial Tr. at 2148:7. This
Court did not provide a figure, binstead instructed the jury tely on its recollection of the
evidence. Trial Tr. at 2149:15-23. The jurfosirth question reflectettis frustration and
confusion: “If we assign a dasmount to be awarded, is this in addition to a running royalty
rate we choose?” Trial Tr. at 2154:54-2155:1isTourt did not answer with a yes or a no.
Instead it responded, “If you have made a deteation that a lump sum royalty or a running
royalty is applicable, you must determine wtamages, if any, should be awarded in Il C... of

the verdict form.” SeeTrial Tr. at 2160:4-21.



The timing and implementation of thio@t’s ruling on laches, especially when
combined with this Court’s jury instructioegarding the damages period and the changing of
the ground rules in the middle of closing, substégt@ejudiced I/P Engine’s ability to present
its damages case to the jury. I/P Engine showe baen given fair notice and an opportunity to
explain its evidence supporting a damagascifrom September 15, 2011 through September
30, 2012. If this Court’s ruling on laches remaimtact, then a new tri@n the dollar amount of
past damages should be awarded to allow I/girtento apply its evidence to the shortened
damages period, and to provide a specifiba@ges number to the finder of fact.

B. This Court Erroneously Precluded I/P Engine From Introducing Evidence
Of Defendants’ Infringing Revenues

The only financial information that the Deféants produced in discovery was their total
revenues for the accused AdWords system. Drderjd/P Engine’s tdmical expert, explained
that every time Defendants sedvadvertisements in the&J.using the accused technology,
Defendants infringedSee, e.g.Trial Tr. at 568:5-7. Dr. Beckel/P Engine’s damages expert,
used the U.S. AdWords revenues as the staptimgt of his damages analysis. Trial Tr. at
831:19-832:4. Dr. Becker used Deflants’ total infringing revenseo calculate (1) the amount
of a royalty base over the thapplicable damages period, &) the amount of a reasonable
royalty applied to that royalty bas&ee, e.g.Trial Tr. at 827:13t8; 830:19-833:25. Dr.
Becker’s royalty base was a pentage of the total infringind.S. revenues. The specific
percentage varied quarter-by-qeaytaveraging about 20% of theabinfringing revenues. Trial
Tr. at 819:10-821:15. That 20% figure wasdxupon evidence from Google’s own documents
that reflected that the amountiotreased revenue attributaldethe infringing functions of
AdWords was about 20%, although it may have ksehigh as 40%. Tiidr. at 809:23-810:9.

That adjusted amount of the total infringing newes formed the calculated royalty base. Trial



Tr. at 830:19-833:25. Dr. Becker's reasonable royahyg 3.5% of the calculated royalty base.
Trial Tr. at 844:21-845:2.

I/P Engine sought to introdutlee total U.S. AdWords inifnging revenue into evidence
to explain and support Dr. Beakeestablishment of the calctda royalty base. Defendants
objected, however, and this Court precludedhit©duction. Trial Trat 746:2-19 (general
ruling). When I/P Engine sought to introducef@w®ants’ specific documents that set forth the
infringing AdWords revenues by quarter or yahis Court sustained Defendants’ objection.
See e.g.Trial Tr. at 828:2-22 (specifically prkaing PX-280). Those documents included
Defendants’ revenue statements and other revenue documents that showed Defendants’ quarterly
U.S. AdWords revenue, which were used to etee the dollar value of the infringing use.

This Court, however, ruled that I/P Engimay not introduce “overall revenue figures”
based oruniloc. Trial Tr. at 746:2-19. This was errddniloc USA, Inc. v. Microsoft Corp.
holds that a districtaurt did not err in granting a new tria¢écause a plaintiff used the entire
market value rule without satisfying the evitary bases required tese the rule. 632 F.2d
1292, 1318-21 (Fed. Cir. 2011)niloc does not apply to the facof this case because I/P
Engine does not now and has no¢emvoked the entire marketlua rule. The entire market
value rule is an exception to the general ruéd tamages must be tied to the “smallest salable
patent-practicing unit."LaserDynamics, Inc. v. Quanta Computer, J16€4 F.3d 51, 67 (Fed.
Cir. 2012). Dr. Becker did tie fidamages to the smallest salable patent-practicing unit. There
is no smaller salable unit than the accuseWAdls system. Defendants cannot and have not
made any allegations to the contrary. DespReEngine seeking timtroduce the revenues
associated with the smallest salable pateattring unit into evidence, this Court still

precluded these revenues, citldgiloc. Trial Tr. at 746:2-16.



In Uniloc, Dr. Gemini, plaintiff's damages expeidentified the “isolated value” of the
accused infringing component as $10 pegriise. 632 F.3d 1292, 1311 (Fed. Cir. 2011). The
number of licenses for that product were known—225,978,i21Thus, the royalty base could
be calculated using these two numbeonal(225,978,721*$10 = about $2.25 billion). The only
step left was for Dr. Gemini to apply a royaltyer#o this royalty baseDr. Gemini did this,
opining (erroneously) that a 25% royalty ratas proper, leading to a $565 million royaltyl.

But Dr. Gemini did not stop once he idergdithe amount of a reasonable royalty using
his $10/license “isolated valuelhstead, Dr. Gemini went out bfs way to expressly refer to
revenue numbers that had nothing to do wighrbyalty rate calculation. Specifically, Dr.
Gemini mentioned $19 billion in total sales of software pnogréhat happen to contain the
accused infringing component as well as other, unaccused compolgenDy. Gemini then
compared his $565 million dollar royalty to thisgar number for the sole purpose of expressing
his royalty as a percentage (2.9%) of the larger figlde.There was no reason to mention the
$19 billion number because it was in no way neddexhlculate the royalty base. The 2.9% was
not the royalty rate; the royaltate was 25%. Instead, the 2.9%ure was just a comparison of
the award that Dr. Gemini sought,tte larger overall sales number.

Unlike Uniloc, the revenue numbers that I/P Engsoeight to introduce were an integral
part of Dr. Becker’s caldation of the royalty baseThese numbers were thely numbers
produced in this case showing the revenueibatable to the accused products. Thus, Dr.
Becker needed these numbersatculate his royaltpase. As explaineabove, he did so by
multiplying the revenues by the apportionment factors he identified.

Further, inUniloc, Dr. Gemini expressed his royaltyteéaas a percenga (2.9%) of the

total revenues, not as a percgetaf the royalty base. Thederal Circuit specifically quoted



colloquies containing comparisons betweenrtyalty amount and thital revenues with
disapproval.ld. at 1320. Dr. Becker’s testimony does sbare this fatal feature of Dr.
Gemini’'s testimony. Unlike ituniloc, Dr. Becker never once compared his damages amount to
the Defendants’ total revenues. Dr. Becker only used the total revenues of the accused products
to calculate a royalty basé&urther, I/P Engine never sougbtintroduce Defendants’ total
revenues, which would include, for example, advertisements served by unaccused systems. I/P
Engine only sought to introduce the revenuesasted with the accused AdWords system,
which were the foundation for his apportionmbase. Again, there was no smaller unit of
revenues for I/P Engine to seek. Neitbailoc, nor any other case law of which I/P Engine is
aware, justifies eliminating I/P Engine’s ability to submit the only evidence related to a royalty
base into evidence.

Defendants may argue tHaaserDynamicgustifies this Court’s exclusion of Defendants’
revenues for the accused systems; it does not. In HatarDynamicsndicates that “disclosure
of revenues associated with a complete produttterahan a patented mponent only,” is “one
way in which the error of an improperly admittentire market value rule theory manifests
itself.” LaserDynamics Inc§94 F.3d 51, 68. But “the error of anproperly admitted entire
market value rule theory” does not exist in this case.

The accused product iraserDynamicsvas an optical disk drev(such as a CD-ROM or
DVD drive), which was purchased separatepnirthe other components of a computiek.at
69-70. An independent prio®uld have been placed on the accused disk drive aldné he
plaintiff, however, presented thedbrevenues associated witletentire computer, not just the
disk drive. Id. The plaintiff used these total revenuesasyalty base, and applied a 2% royalty

directly to the total revenues assoedhtvith sales oéntire computersid. No separate royalty

10



base that was linked only to the patented invention was identifiest 68 In other words, no
apportionment analysis was performed. Further2#heoyalty that was apipd directly to total
revenues “appears to have b@dicked out of thin air.”ld. at69. None of these errors exist in
this case.

Despite already paring his revenue numbersrdtmithe smallest salable component, Dr.
Becker still performed an appartiment analysis, subdividing tleegevenues into a royalty base
attributable to the patenteaMviention. Dr. Becker did not apphis 3.5% royalty rate to total
revenues nor did he ever compare his royaly t@ Defendants’ total revenues. Unlike in
Uniloc andLaserDynamicsDr. Becker applied his 3.5% royaltgite to the apportioned royalty
base. In short, Dr. Becker carefully tied greof of the damages to the claimed inventi&ee
ResQNet.com v. Lansa, In694 F.3d 860, 869 (Fed. Cir. 2010) (noting that “the trial court must
carefully tie proof of damages to the claimaddntion's footprint in the market place” and
“[alny evidence unrelated to the claimedention does not support compensation for
infringement”).

Several courts have heldathadmitting the data thahderlies the type of damages
analysis that Dr. Becker perforohedoes not run afoul of eithemiloc or the entire market value
rule. For example, i€arnegie Mellon Univ. v. Marvell Tech. Group, LTDo. 09 cv 290,

2012 U.S. Dist. LEXIS 120558, at *12 (W.D. PaudA 24, 2012), the district court rejected the
accused infringer's argument that, by referentimggtotal operating profit on a per-unit basis,
the patentee was applying the entire markkteveule. The court held that “Ms. Lawton
[plaintiff's damages expert] hamt applied the entire marketlua rule simply by referencing
Marvell's total operating profit on a per-unit basisstead, she has used the average operating

profit as a starting point for her apportionment analysis. Simple reference to average operating
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profits for the purpose of showing a starting pasnustified, so lon@s the testimony does not
lapse into statements that tend to show how tealsle’ a royalty is when compared to a much
larger amount.” Likewise, IRACT XPP Techs., AG v. Xilinx, Inthe district court overruled
an objection to presentation of averagesaléce of the accused product because “Mr.
Nawrocki [plaintiff's damagegexpert] apportioned the average sales prices of the accused
products to account for the contribution of the unpiate features to the accused products' value,
and therefore did not invokedtentire market value rule.” No. 2:07 cv 563, 2012 U.S. Dist.
LEXIS 66436, at *8-9 (E.D. Tex. May 10, 2018ge also Fractus, S.A. v. Samsung Elecs. Co.
No. 6:09¢cv203, 2012 U.S. Dist. LEXIS 90284 (ET2x. June 28, 2012) (rejecting infringer’s
argument that references to average priagafahging product shoul be excluded because
“[m]ere reference to the averagece of the accused devicesigpito apportionment, did not
create a situation akin to [the situatiorliniloc]”). The evidence of Defendants’ infringing U.S.
AdWords revenues should not haweh excluded from evidence.

After successfully moving to exclude theveaues from evidence, Defendants attacked
I/P Engine during closing for the lack of evidence:

“[T]hey have no evidence. Theyven't told you what the amount is....

Remember that $493 million they have been telling you about? That's off the

table, right? So what aryou supposed to do with that? Just speculate? Just
make something up?”

Trial Tr. at 2063:5-12. Dr. Becker should havemallowed to refer to documents to explain
Defendants’ total U.S. AdWords infringing reversu As a result of th Court’s rulings, Dr.
Becker was forced to merely state the amouhistalculated royalty base, instead of showing
the jury the total infringing revaeies and showing the jury the ungerg calculations that led to

his result. Trial Tr. at 828:20-22. |/P Engingeessed its concern with this approach at the

12



time of this Court’s ruling when itsounsel objected “That’s thegislem. It looks like he just
picked the number out of thair.” Trial Tr. at 829:19-22.

The effect of this Court’'sxclusion of the royalty base numbers was compounded by this
Court’s alteration of the damagpsriod after the parties’ damagexperts had testified. Trial
Tr. at 1811:19-1817:23. Despite ti@surt’s ruling on Defendants’ revenues, Dr. Becker had
submitted adequate evidence of the amount of the reasonable royalty due for the damages period
that was in effect at the time he testifiediallTr. at 833:3-13; 846:2-17But, by shortening the
damages period by six years, this Court shifted the goalposts after both parties had submitted
their damages evidence. Adtugh Dr. Becker’s testimony addressed the relevant damages
period when he stepped down from the stand, vihisrCourt ruled that the calculation of
damages commenced on September 15, 2011, I/P&ngiuld have been able to refer to
Defendants’ quarterly or annual revenue statetsiand identify specific documents for each
quarter. The jury’s questions could have baeswered by referenciigose documents, instead
of a instruction to do the best theguld with their recollection.

C. The Jury’s $15.8 Million Past Damages Award Against Google Is Not
Supported By Substantial Evidence

The jury’s past damages award against Gomsghet supported by thecord. /P Engine
applied the identical damages model to each defen&maTrial Tr. at 819:14-821:15; 826:11-
833:13. The jury’s award for AOL, IAC, TargehdaGannett, are consistesith each other and
with the evidence: each is 358bthe damage award identifibg Dr. Becker and reiterated by

I/P Engine during closing. THidr. at 768:6-8; 2008:25-2009% The award for Google,

* This Court applied laches the non-Google defendants after ERgine’s closing. Trial Tr. at
2022:3-12.
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however, is dramatically different: instead3®% of I/P Engine’s claimed damages, it is 3.5%

of I/P Engine’s claimed damages. Thidllisstrated in the following chart:

Royalties Sought For Royalties Awarded A;\]faF;g A;tilzrggrdtarﬂe
Defendant Original Damages For Shortened (for diff)(larent damagges
Period Damages Period ;
periods)
AOL, Inc. $22,693,517 $7,943,000 35.0%
IAC Search & Media, $18,917,570 $6,650,000 35.2%
Inc.
Gannett Co., Inc. $12,348 $4,322 35.0%
Target Corp. $282,380 $98,833 35.0%
Google, Inc. $451,190,903 $15,800,000 3.5%

The 35% figure is much closer to the atf@rtion of the royalties included in the
original damages period that could be apportioned or allocated to the post-filing damages period.
There is no reasonable interfatton of the evidence to suppa 3.5% apportionment between
pre and post-filing damagésBecause no evidence of recesglains this distinction between
the jury’s use of 35% for four defendants, and 3.5% for Google — I/P Engine believes the jury

misplaced a decimal point when calculating Google’s damages.

> This amount does not include $510,746 that identified separately as damages for AOL
Search Marketplace. Includj the $510,746 in the total royattisought for AOL, Inc. would
result in the jury’s award equafj 34.2% of the royalties sought.

® There is a major distinctidmetween the 3.5% royalty rate,the jury correctly found, and the
jury’s award of 3.5% of claimed past damader Google. PDX-083, which was published to
the jury, showed that about one-quarter of all claimed royalties accrued after I/P Engine filed
suit; this is sufficient support for the 35% awaghinst four defendants. Moreover, by allowing
plaintiff’'s counsel to present PDX-083 to ffaey during closing, with the pre-filing period
grayed out, the Court understood that tteénsed damages for the post-filing period was
between $100-120 million.

7 In their reply brief regarding prejudgmentarest, Defendants argtleat the jury’s award
reflects that the jury rejectetde royalty base Dr. Becker calated. D.l. 805 at 9-10. This
contention fails to explain the inconsistency ie jliry’s verdict. Although the royalty base for
Google was approximately ten times larger tthanroyalty base for the other defendants
combined, the jury’s award for Google’s infringemenapproximately equal in size to the jury’s
award for the other defendants combined. Defetstlaontention that the jury rejected Dr.
Becker’s royalty base would reigel that the jury accepted the rdtysbase Dr. Becker calculated
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“A party challenging a jury daages verdict ‘must show thiie award is, in view of all
the evidence, either so outrageously high anigoageously low as to be unsupportable as an
estimation of a reasonable royalty Spectralytics, Inc. v. Cordis Cor®49 F.3d 1336, 1345
(Fed. Cir. 2011). “[T]he jury’s damages awanust be upheld unless the amount is grossly
excessive or monstrous, cleangt supported by the evidence baised only on speculation or
guesswork.”Monsanto Co. v. Ralpl382 F.3d 1374, 1383 (Fed. Cir. 2004). Although the jury’s
award against Google appears to be “outragedosfi,compared to thevidence and the jury’s
findings regarding the non-Googlefendants, I/P Engine need not prove this to obtain a new
trial. Instead, this Court only needs to find ttne jury’s verdict is against the clear weight of
the evidence. For the time period of Sspber 15, 2011 through September 30, 2012 (the time
period that was before the jury for past dansageéP Engine demonstrated with PDX-441 that
damages between $25 million and3$8illion were due for each guar. Adding each of these
guarters together therefore ylelan award of between $108da$120 million for the shortened

damages period. This amount is §@eater than #hjury’s award.

for AOL, IAC, Gannett, and Targdiut rejected that royalty baser Google alone, and instead
reduced the royalty base foo@gle by a factor of ten. Theieno evidence to support this
theory. Dr. Becker'soyalty base was thanly royalty base presentedtatl, and it applied the
same apportionment factor to the newes attributable to each defendaBeeTrial Tr. at
819:14-821:15; 826:11-833:13. Defendadid not challenge the rayyabase that Dr. Becker
presented, nor did they present aoyalty base of a different sizket alone argue that a separate
base calculation appd to Google alone.
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Reasonable Royalties By Quarter
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Figure 2: PDX-441, illustrating thetotal reasonable royalties that fall wthin the shortened damages period.

The jury’s $15.8 million damage award for Google is not supported by the jury’s verdict
finding that a 3.5% running royaltyas appropriate. The royaltydsathat Dr. Becker used and
that relates to Google is ten times greater thavyalty base that would support a $15.8 million
award using the 3.5% running royalty rate. Beeawnothing in the recomslpports such a small
royalty base, a new trial is appropriate.

The Federal Circuit has remanded erroneousiyjloy verdicts for new trials in other
cases. For example, Richardson v. Suzuki Motor Co., Ltthe evidence suggested a royalty
rate of $2 or more. 868 F.2d 1226, 1240-41(&d.1989). The Federal Circuit vacated the
jury’s verdict where “there was no reasonablsidan which a reasonable jury could have found
that fifty cents was a reasonable royaltyd. The jury’s unsupportable verdict Richardson
was attributed to an erroneous jury instructitch. Likewise, inDel Mar Avionics, Inc. v.

Quinton Instrument Cothe Federal Circuit vacated a 5%atty and ordered a new trial where
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no evidence in the record supportkdt rate, but substantiallydhier rates were supported by the
record. 836 F.2d 1320, 1328 (Fed. Cir. 1987). ARiaihardsonandDel Mar Avionics a new
trial on the amount of Google’s pakmages is appropriate here.

D. The Jury Was Instructed To Use The Wrong Damages Period

Based on its laches ruling, this Court rasted the jury that damages commence on
September 15, 2011. Trial Tr. at 2113:15-19. Ascdbed in I/P Engine’s Rule 52(b) motion
for amended findings on laches, fllaerewith, this Court’s lachesling was error. The jury
should have been instructed that damagemwenced on September 15, 2005. Because the jury
was instructed to omit six years of damages t@lvhP Engine is entitled, the jury’s verdict on
the amount of past damages should be va@atdd new trial on the dollar amount of past
damages should be granteseeMinks v. Polaris Indus546 F.3d 1364, 1376-77 (Fed. Cir.
2008) (vacating the districoart’s judgment on damagesdaremanding for a new trial on
damages because, in part, a jury instructiahtha potential to erroneously limit the damages
period).

E. A New Damages Trial Is Requied For AOL And Gannett

As explained in I/P Engine’s laches nmotj this Court improperly limited the damages
period for AOL and Gannett based upon Defetglarpresentation that those two defendants
were the beneficiaries of an indemnificatiagreement with Google. Trial Tr. at 2019:23-
2022:12. Defendants never introdudckdse agreements intoigegnce. Defendants bore the
burden of proof on laches. In the absence afesce to the contrary, the proper damages period

for those defendants is from September 15, 2005, to the present.
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V. CONCLUSION

For each of the foregoing reasons, the jurgsponses to question Il1.C of the verdict

form should be vacated and a new trial shouldiamted on the dollar aunt of past damages.

Dated: December 18, 2012

By: /s/ Jeffrey K. Sherwood
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