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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION

I/P ENGINE, INC., ))
Plaintiff, ;
V. ) Civ. Action No. 2:11-cv-512
AOL, INC. et al., ))
Defendants. : )

DECLARATION OF KENNETH W. BROTHERS
IN SUPPORT OF I/P ENGINE INC.’S MOTION FOR JUDGMENT UNDER RULE 52(B)
AND A NEW TRIAL UNDER RULE 59

|, Kenneth W. Brothers, declare as follows:

1. | am a partner with the law firm of Elkstein Shapiro LLP, 1825 Eye Street N.W.,
Washington, DC 20006 and am counsel for PlailfffEngine, Inc. (“I/FEngine”) in the above-
captioned litigation. | have personal kredge of the facts stated herein.

2. | attended the October 9 pretrial comfiece held in Norfolk, Virginia. The
conference was not transcribed. th¢ October 9 pretrial conferas the Court indicated that it
would not submit the issue of laches to thg jlnut that the Court instead would decide the
issue. The Court observed that it might be possibElicit certain laches-related evidence from
witnesses in front of the jury, bthat other laches-related evideneauld be received outside of
the presence of the jury. The Court did not indicate when it would take this evidence or when
the record on the non-jury issues would be detep The Court did nahdicate that it would

rule on laches before all evidence had been sudxinit prior to the case being submitted to the

Dockets.Justia.com


http://dockets.justia.com/docket/virginia/vaedce/2:2011cv00512/271949/
http://docs.justia.com/cases/federal/district-courts/virginia/vaedce/2:2011cv00512/271949/841/
http://dockets.justia.com/

jury. 1 understood that the Court would accept éacvidence after the jury’s verdict and that
the Court would then rule on laches.

3. At no point prior to Octobe31 did the Court indicate thatwould rule on laches
before all evidence had been submitted @rgo the case being submitted to the jury.

4. On October 30, 2012, | understood that,refe end of th€ourt’s afternoon
session, the Court was going to review Deferglgmbffer regarding laches in order to
determine whether the Court would grait Engine’s Rule 50(a) motion on laches by
dismissing Defendants’ laches case. | understoatdftthe Court denietdP Engine’s rule 50(a)
motion, I/P Engine would be allowed to reldfendants’ laches evidence. On October 30,
2012 | did not expect the Court to rule on DefertdaMotion for Judgment as a Matter of Law
Of Laches because that tiom had not yet been made.

5. Because Defendants’ Motion for Judgment as a Matter of Law Of Laches and the
associated memorandum were filed at 12:26 &M 12:28 AM (respectively) on October 31,
2012, | did not see these filinmtil after returning from the Court on October 31, 2012.

6. Aside from potentially granting I/P Engg’s Rule 50(a) motion, | had no notice
that the Court would rule on lachpsor to the close of evidenes any time prior to when the
Court announced its ruling on October 31, 2012.

7. In the Court’s chambers on Thursdayt@ber 25, Counsel for Defendants (Mr.
Nelson) and Counsel for I/P Emgi (me) discussed how toggent the deposition testimony of
Mr. Blais. Counsel for Defendants (Mr. Nels@xplained in chambers that Defendants wanted
to play a portion of Mr. Blais’sestimony to the jury, but havedlCourt separately review other
portions of his testimony for lache#ir. Nelson provided the Coustith two separate binders of

Mr. Blais’ deposition testimony. | explained th& Engine had objeateto portions of Mr.



Blais’s proposed testimony, and provided the Cauth a table of I/P Engine’s objections. |
also offered to the Court my own annotated copy of Mr. Blais'signated deposition testimony,
which included handwritten notes of whethes testimony was intended for the jury, or the
Court, and also listed I/P Engine’s objecis. Mr. Nelson revieweithose annotations and
agreed that it could barovided to the Court.

8. On the morning of October 26n chambers, the Coundicated that virtually all
of the proffered Blais testimony to which IE#ngine had objected wasadmissible, lacking
foundation and containing speculation. The Caouritéd Mr. Nelson to try to develop a revised
set of designations. Instead,f®edants dropped their effort toggl any Blais testimony to the
jury. On Monday, October 29, Mr. Nelson indichte chambers that Defendants might simply
proffer a subset of the Blais testimony for lachagoses. | noted thatich a proffer would be
only for the Court, not the jury, and that ElAgine would respond ondereviewed those new
designations.

0. When Defendants provided their 87-pd@ehes proffer to the Court on October
30 it was the first time that | saw it. | did noMeaan opportunity to review that laches proffer
prior to Defendants resting. | understood that, isbest with the conversations with the Court
in chambers, I/P Engine would have an opportuttitieview and resportd Defendants’ laches
proffer (including any new Blaidesignations since the Court hajected all of the previous
designations), since Defendants bore the burd@noaff on the laches affirmative defense.

10.  During trial, | indicated that I/P Engineould call Mr. Carbonell as a rebuttal
witness. My comments regarding rebuttal wises were limited to issues for the jury to
consider. | understood that laches evidencelavbe received by the Court outside of the

presence of the jury, and that fBeurt would decide the issue of lashafter the jury’s verdict.



11. During the charge conference, I/P Enguited case law showing that laches was
a personal defense that was laggble only to Google. Thedtirt agreed that the non-Google

defendants could not claim laches, analftdd an instruction to that effect.

| declare under penalty pkrjury that the foregoing is true and correct.

Dated: December 18, 2012 By: _s/ Kenneth W. Brothers
Kenneth W. Brothers
DICKSTEIN SHAPIRO LLP
1825 Eye Street, NW
Washington, DC 20006
Telephone: (202) 420-2200
Facsimile: (202) 420-2201

Counsel for Plaintiff I/P Engine, Inc.



CERTIFICATE OF SERVICE

| hereby certify that on this 18tay of December, 2012, the foregoing
DECLARATION OF KENNETH W. BROTHERS IN SUPPORT OF I/P ENGINE INC.’S
MOTION FOR JUDGMENT UNDER RULE 52(B) AND A NEW TRIAL UNDER RULE
59, was served via the Court’'s CECF system, on the following:

Stephen Edward Noona
Kaufman & Canoles, P.C.
150 W Main St

Suite 2100

Norfolk, VA 23510
senoona@kaufcan.com

David Bilsker

David Perlson

Quinn Emanuel Urquhart & Sullivan LLP
50 California Street, 22nd Floor

San Francisco, CA 94111
davidbilsker@qguinnemanuel.com
davidperlson@qguinnemanuel.com

Robert L. Burns

Finnegan, Henderson, Farabow, Garrett & Dunner, LLP
Two Freedom Square

11955 Freedom Drive

Reston, VA 20190

robert.burns@finnegan.com

Cortney S. Alexander

Finnegan, Henderson, Farabow, Garrett & Dunner, LLP
3500 SunTrust Plaza

303 Peachtree Street, NE

Atlanta, GA 94111

cortney.alexander@finnegan.com

[slJeffreyK. Sherwood




