
IN THE UNITED STATESDISTRICT COURT
FORTHE EASTERN DISTRICT OF VIRGINIA

Norfolk Division

I

"

TECHNOLOGYADVANCEMENT GROUP,INC.,

Plaintiff,
•

v,

IVYSKIN, LLC,

Defendant.

CIVIL ACTION NO. 2:13cv89

MEMORANDUM OPINION AND ORDER

BeforetheCourt isDefendantIvySkin. LLC's Motion to SetAsideorAmendDefault

Judgment.ECFNo. 31. For the reasonsstatedbelow, Defendant m̂otion is DENIED.

I. FACTUAL AND PROCEDURALHISTORY

On February19, 2013.PlaintiffTechnologyAdvancementGroup("TAG") filed its

ComplaintagainstDefendantIvyskin, allegingthat Ivyskin infringedthreeof its patentsthrough

its saleof protectivecasesfor portablecomputingdevices. ECFNo. 1. 'FAG statesthat it isa

small businessthatprovidesinformationtechnologysolutionsfor thedefenseindustry,that it has

investedheavily in developingintellectualpropertyin theareaofsystemsfor protectingportable

computingdevices,and that it ownsthreepatentsrelevantto the instantdispute. Id. fl 9-10. It

allegesthat IvySkin sellsprotectivecasesfor portablecomputingdevices,andthat thesecases

infringeTAG'spatents. Id. ffij 11-13.

TheComplaintincludedthreecountsofdirect infringement,onefor eachofTAG's

patents.As relief for theallegedinfringement,it seeks:1) adeclarationthat IvySkin'sproducts

are infringing pursuantto 35 U.S.C.§271.2) an injunctionrestrainingIvySkin and its officers



from infringing all threepatents,3) anawardofcompensatorydamages,prejudgmentinterest,

andcostsfor the infringementofall threepatents,4) trebledcompensatorydamagesunder35

U.S.C.§284,and5) attorneys'feesunder35 U.S.C.§285. Id. at 5-7. On April 1, 2013,the

Complaintwasservedon Mike Panahi,the founderandregisteredagentofIvyskin. ECFNo. 7.

TheSummonswarnedDefendantthat"[i]f you fail to respond,judgmentby defaultwill be

enteredagainstyou for thereliefdemandedin thecomplaint." ECFNo. 4.

OnApril 8,2013,theclerkdocketeda lettermotionforanextensionof time from Mr.

Panahi.ECFNo. 5. Mr. Panahiaskedfor a90 dayextensionto obtainlegalrepresentation.He

statedthathecouldnot afford legal representationandcouldalsonot afford Plaintiffssettlement

offer. Id. Panahialsostatedthathehasnot infringedTAG's patentsbecause"productswere

nevermanufactured."Id. On April 18,2013,theCourtgrantedDefendant'smotionfor an

extensionof time,directedDefendantto retaincounsel,anddirectedthananAnswerbefiled no

later than July1,2013. ECF No. 8.

OnJune26,2013,Mr. Panahifiled asecondlettermotionforextensionof time. ECF

No. 12. He requestedanadditionalsix monthextensionto assemblealegaldefense.Id. He

furthernotedthatTAG is a"non-producingentity in plasticprotectivecases,"andattacheda

"Non-InfringementandInvalidity Report,"written by alawyerthatanalyzedthe issuesin the

caseandconcludedtherewasno infringement. Id. On July 5,2013,theclerkenteredaNotice

to Counselwhich directedTAG'scounselto file astatusreportwithin 15 daysandnotingthatit

couldfile arequestfor entryofdefaultif Ivyskin werein default. On July 11, 2013,TAG filed a

Requestfor EntryofDefaultandaStatusReport,ECFNos. 9, 10,andon July 16,2013,the

clerk entereddefaultpursuantto FederalRuleofCivil Procedure55(a),ECFNo. 11.



OnAugust1,2013, the CourtgrantedIvySkin'ssecondmotionforanextensionof time

anddirectedit to file ananswernolaterthanSeptember15, 2013. ECFNo. 13. It alsovacated

the prior entryofdefault. Id. On October9,2013,the clerk enteredanotherNoticeto Counsel.

ECFNo.14. On October15, 2013, the clerkdocketeda third lettermotionfrom Mr. Panahi

(still actingwithoutlegal representation)which askedto have the casetransferredto theU.S.

District Courtfor theDistrict ofNewJerseyon thegroundsthat Ivyskin neverconducted

businessinVirginia orsoldproductsthere. ECFNo. 15. On October17,2013,theCourtdenied

themotionto transferbut grantedDefendantathird extensionoftime, directingIvySkin to file

its Answer no later than November 15, 2013. ECF No. 16.

On December4,2013,theclerk againentereddefaultas toIvySkin. ECFNo. 17. On

January17,2014,Plaintiff filed aMotion for DefaultJudgment,andcertifiedthatit hadserved

IvySkin attheaddresson file which Panahihadusedfor all ofhis previouslettermotions. ECF

No. 18. Receivingno responsefrom Defendant,on April 8,2014,theCourtscheduledahearing

on themotion for June26, 2014andmailednoticeof the hearingtoDefendantattheaddresson

file. OnApril 16, 2014,thenoticeof hearingwasreturnedasundeliverable.ECFNo. 21.

In its Motion for DefaultJudgment,TAG movedfor adefaultjudgmentof$174,039.35

aswell aspermanentinjunctiverelief. It assertedthat IvySkin "sellsor offers for sale,and/orhas

soldor offeredfor sale"in the EasternDistrict ofVirginia certainprotectivecasesfor portable

computingdeviceswhich infringe TAG'spatents.Further,it contendedthatthosecasesarestill

beingsoldonlinethroughIvySkin'sown websiteandthroughotheronlineretailers. Usinga

hypotheticalnegotiationmethodfor calculatingareasonableroyalty,TAG calculatedactual

damagesas$43,988.04.It statedthat it basedthis conclusiononarecentlicensenegotiation

with acompanysimilarto IvySkin. Thefigure representsdamagesfor thetimeperiodbeginning



February25, 2013andendingJanuary17, 2014. TAG claimedthat thestartdate,February25,
2013,is thedateon which IvySkin hadknowledgethatit wasinfringing. Theenddate,January
17, 2014,is thedaythatTAG filed for defaultjudgment. It supportedits computationsofactual
damageswith, inter alia, anaffidavit from TAG'sowner.

TAG requestedthatactualdamagesbetrebledpursuantto 35 U.S.C.§284onthe

groundsthat IvySkin's infringementafterhavingknowledgeof the lawsuitwaswillful. It also

added$3,482.33for prejudgmentinterestasofJanuary17,2013,andfurtherrequestedthatthe

Courtdeclarethis caseexceptionaldueto willful infringementandawardattorneys'fees

pursuantto 35 U.S.C.§285, in theamountof$37,122.10.Finally, TAG requestedcostsin the

amountof$1,110.90.In additionto thedamagesaward,TAG requestedentryofapermanent

injunctionagainstIvySkin enjoiningit from infringing TAG's productsthroughthesaleof

certainprotectivecovers.

TheCourtheldahearingon PlaintiffsMotion overfive monthsafterit wasfiled, on

June26, 2014. Mr. Panahiwaspresentfor theDefendant,althoughhewasnot representedby

counsel. During thehearing,heacknowledgedthathehadchangedhis addresswithout

informing theCourt,andthathehadseenanemail with TAG's Motion for DefaultJudgmentbut
haddeletedit without readingit. Tr. 18-19.

At thecloseof thehearing,theCourtdirectedPlaintiff to submitasupplemental

calculationof damagesto reflect theadditionalpassageoftime sinceits initial submission.

Plaintiff compliedwith this instructionon July 7, 2014. ECFNo. 24. Usingthesamemethod

that it usedin its initial calculation,TAG calculatedactualdamagesresultingfrom Defendant's

infringementas$134.52perday,beginningFebruary25,2013(thedatePlaintiff hadknowledge
of the lawsuit)andcontinuingthroughJune24,2014,for atotal of$65,242.20.It again



requestedthatdamagesbe trebledfor willfulnessbecauseDefendantrefusedto stopsellingthe

casesdespiteknowledgeof Plaintiffslawsuitandignoredthe lawsuit. For largelythesame

reasons,TAG contendedthat it shouldbeawardedattorneys'feesin theamountof$67,181.01.

Finally, it soughtcostsin theamountof$350,andprejudgmentinterestin theamountof

$2,817.48.It calculatedinterestusinga3.25%rateappliedto thenon-trebleddamagesfigure,

computedfor the time periodFebruary25,2013to June26,2014.TAG againrequesteda

permanentinjunction.

On July 14,2014,theCourtsignedandfiled anOrdergrantingtheMotion for Default

Judgment.ECFNo. 29. TheCourtenteredtheactualdamagesthatTAG requested,alongwith

costs,attorneys'fees,andasomewhatnarrowerpermanentinjunctionthanTAG's request.The

Courtdeclined,however,to awardtrebleddamagesor attorneys'fees,finding thatTAG had

failed to maketherequisiteshowing. ThatOrderwasenteredon thedocketthenextday,onJuly
15,2014.

Also on July 14, 2014,Defendant,newly representedby counselwho noticedtheir

appearancethesameday, filed aMotion to SetAsideDefaultor Limit Damagespursuantto

FederalRuleofCivil Procedure55(c). ECFNo. 27. In light of the Court'sorderfiled thesame

day,Defendantsubsequentlywithdrewthatmotionandinsteadfiled the instantMotion to Set

Asideor AmendDefaultJudgmentpursuantto Rules60(b)and59(e). ECFNos.31, 32.

Plaintiff filed aMemorandumin Oppositionon July 31,2014,ECFNo. 38, andDefendantfiled

their Replyon August7, 2014,ECFNo. 39. Thematteris accordinglyfully briefedandripe for
disposition.



II. LEGAL STANDARD

TheFederalRulesofCivil Procedurerequiretheclerk to enterdefaultagainstaparty
from whomaffirmativerelief is soughtwhenthatpartyhas"failed to pleador otherwisedefend"

its case. Fed.R. Civ. P. 55(a). Whenaplaintiffs claim is not for asumcertain,asin this case,

theplaintiff mustapplyto theCourt for defaultjudgment,andif thepartyagainstwhomthe

judgmentis soughthasappearedpreviously,thatpartymustbeservedwith written noticeat least

sevendaysprior to anyhearing. Fed.R. Civ. P. 55(b)(2). Further,Rule55(b)(2)providesthat:

Thecourtmayconducthearingsor makereferrals—preservinganyfederalstatutoryright
to ajury trial—when,to enteror effectuatejudgment,it needsto:
(A) conductanaccounting;
(B) determinetheamountofdamages;
(C) establishthetruth ofanyallegationby evidence;or
(D) investigate any other matter.

"Upondefault,thewell-pledallegationsin acomplaintasto liability aretakenastrue,

althoughtheallegationsasto damagesarenot." SEC. v. Lawbaugh, 359F. Supp.2d 418,422

(D. Md. 2005). Defaultjudgmentsareto be grantedsparingly,with considerationto begivento,

amongotherfactors,thequestionofwhetheralessseveresanctionwould suffice. See,e.g.,

Lolatchy v. Arthur Murray, Inc. ,816F.2d951,953-54(4th Cir. 1987); United Statesv. Moradi,

673 F.2d725,727-28(4th Cir. 1982). Entryofdefaultjudgmentis committedto thesound

discretionof theCourtandshall bereviewedonly for abuseofdiscretion. Lolatchy, 816F.2dat
953-54.

Ivyskin's first (andnow withdrawn)motionreliedon Rule55(c),whichstatesthatthe

Court"maysetasideanentryofdefaultfor goodcause,andit maysetasideadefaultjudgment

underRule60(b)." Theinstantmotion insteadcitesRule 60(b)asagroundfor settingasidethe
defaultjudgment.Thisprovisionstates:



Groundsfor Relieffrom aFinal Judgment,Order,or Proceeding.On motionand
just terms,thecourtmayrelieveapartyor its legal representativefrom afinal judgment
order,or proceedingfor the following reasons: juugmem,
(1) mistake,inadvertence,surprise,or excusableneglect-
(2) newlydiscoveredevidencethat,with reasonablediligence,couldnot havebeen
discoveredin time to movefor anewtrial underRule59(b);
(3) fraud (whetherpreviouslycalledintrinsic or extrinsic),misrepresentationor
misconductby anopposingparty; '
(4) thejudgment isvoid;
(5) thejudgmenthasbeensatisfied,releasedor discharged;it is basedon anearlier
judgmentthathasbeenreversedor vacated;or applyingit prospectivelyis no longer
equitable;or 6
(6) anyotherreasonthatjustifiesrelief.

Fed.R. Civ. P. 60(b). Suchamotion"mustbe madewithin areasonabletime—andfor reasons

(1), (2), and(3) no morethanayearaftertheentryof thejudgmentor orderor thedateof the

proceeding."Id. 60(c)(1).

TheUnited StatesCourtofAppealsfor theFourthCircuit ("FourthCircuit") has

establishedatwo-partframeworkthatanapplicantmustsatisfyto obtainreliefunderRule60(b).

First, "a movingpartymustshowthathis motion is timely, thathehasameritoriousdefenseto

theaction,andthat theopposingpartywould not be unfairly prejudicedby havingthejudgment

setaside." Park Corp. v. Lexington Ins. Co.,812 F.2d894,896 (4th Cir. 1987). Second,"[i]f

themovingpartymakessuchashowing,he mustthensatisfyoneor moreof thesix groundsfor

relief in Rule60(b)." Id. As groundsfor settingasidethejudgment,Ivyskin reliesspecifically

on subsection(b)(6) of Rule60, "anyotherreasonthatjustifiesrelief." ECFNo. 32,at 1. This

"authorizesrelieffrom judgmentsfor anyreasonjustifying reliefotherthanthosereasonsset

forth in Rule60(b)(1)through(5)." Park Corp., 812 F.2dat 897. It requiresashowingof

"extraordinarycircumstances"to justify relief. Gonzalezv. Crosby, 545 U.S. 524,536(2005).

In thealternativeto settingasidedefaultjudgmententirelyandallowing thecaseto

proceedon themerits,Ivyskin requeststhattheamountofdamagesbereducedandthatthe



injunctionbestrickenpursuantto Rule59(e). Thatprovisionstatessimply that"[a] motionto

alteror amendajudgmentmustbe filed no laterthan28 daysaftertheentryofjudgment." The

FourthCircuit notesthatsuchmotionswill begrantedin threecircumstances:"(1) to

accommodatean interveningchangeincontrollinglaw; (2) toaccountfor newevidencenot

availableat trial; or (3) to correctaclearerrorof law or preventmanifestinjustice." Ingle ex rel.

EstateofIngle v. Yelton, 439F.3d 191, 197(4th Cir. 2006)(quotingPac. Ins. Co. v. Am. Nat'l

Fire Ins. Co., 148F.3d396,403(4th Cir.1998)). However,reliefunderRule 59(e)is an

extraordinaryremedythatshouldbegrantedsparingly. Pac. Ins. Co., 148F.3dat403. Such

motionsmaynot beused"to raiseargumentswhich couldhavebeenraisedprior to the issuance

ofjudgment,normaytheybeusedto argueacaseunderanovel legal theorythatthepartyhad

the ability to address in the firstinstance." Id.

III. DISCUSSION

A. Rule60(b)—Motionto setaside

As describedabove,to setasidethedefaultjudgmentIvyskin mustfirst showthat 1) its

motionis timely, 2) it hasameritoriousdefense,and3) TAG would not beunfairly prejudiced.

TheCourtconcludesthat Ivyskin'smotion is timely, asit wasfiled thedayaftertheCourt

entereddefaultjudgment.The FourthCircuit hasappliedthe"meritoriousdefense"requirement

somewhatliberally, statingthat"all that is necessaryto establishtheexistenceofa'meritorious

defense'is apresentationor profferof evidence,which, if believed,would permiteitherthe

Courtor thejury to find for thedefaultingparty." UnitedStatesv. Moradi, 673 F.2d725,727

(4th Cir. 1982). This is a"minimal" burden. Lewitzke v. W. Motor Freight, No. 9:06-577,2006

WL 2345986,at *5 (D.S.C.Aug. 11, 2006). Ivyskin hassatisfiedthis low barwith its "Non-

InfringementandInvalidity Report." ECFNo. 39-1; 12-1. This reportwaspreparedby apatent



attorney,is relatively thorough,andconcludesboth thatthereis no infringementandthatoneor

moreof thedisputedpatentsmay beinvalid.

Finally, Ivyskin hasalsoshownthatTAG would not beunfairly prejudicedif default

judgmentweresetaside. "In thecontextofamotionto setasideanentryofdefault,...delayin

andofitselfdoesnotconstituteprejudiceto theopposingparty." Colleton Preparatory Acad,

Inc. v. Hoover Universal, Inc., 616F.3d413,418(4th Cir. 2010). SeealsoAugustaFiberglass

Coatings, Inc. v. Fodor Contracting Corp., 843 F.2d808,812 (4th Cir. 1988)(non-movingparty

would sufferno morethan"anypartywhich losesaquick victory"); DassaultSystemes,SA v.

Childress, 663 F.3d832,842(6th Cir. 2011)("Delay aloneisnot asufficientbasisfor

establishingprejudice Nor doesincreasedlitigation costgenerallysupportentryofdefault..

.. Instead,it mustbeshownthatdelaywill resultin the lossofevidence,createincreased

difficulties of discovery,or providegreateropportunityfor fraudandcollusion....Additionally,

therelevantinquiry concernsthefutureprejudicethatwill resultfrom reopeningthejudgment,

notprejudicethathasalreadyresultedfrom thedefendant'sconduct."(internalpunctuationand

quotationsomitted)). TAG arguesonly thatit will beforcedto litigate themeritsofthis case

afteralongdelayandsomelitigation costs,which isinsufficientunderthis caselaw.

AlthoughIvyskin hasmetthefirst partof thetestfor settingasidedefaultjudgment

pursuantto Rule60(b),it hasnot satisfiedthesecondpartofthetest,which requiresit to show

that relief is justifiedunderoneof theenumeratedgroundsofRule60(b). In this instance,

Ivyskin relieson Rule60(b)(6),ECFNo. 39,at 6, abroad,catch-allprovisionthatrequiresa

showingofextraordinarycircumstances.Ivyskin hasnot shownsuchextraordinary

circumstances.In fact, it hasnot put forth anyvalid reasonatall why it is entitledto relief. The

Courtwasrepeatedlylenientwith Defendant,allowing threetime extensions,settingasidea



previousentryof default,andallowing Mr. Panahi(Ivyskin'sregisteredagentandfounder)to

proceedwithoutcounseleventhoughIvyskin is anLLC. Inexplicably,Mr. Panahiwaiteduntil

overtwo weeksafter thehearingregardingthedefaultjudgmentto retaincounselandmakeany

filing in accordancewith theapplicablerules.

Defendantnow contendsthathewasunawareofthenatureoftheproceedings,and

thoughtthattheJune26,2014hearingon TAG's motion for defaultjudgmentwasan

opportunityfor him "to defendthecaseon themerits." ECFNo. 39,at5. But Mr. Panahi

demonstratedsufficientknowledgeofgenerallegalproceedingsandhis obligationsin this case

to file repeatedletterswith this Courtrequestingtime extensionsso thathecouldobtainlegal

counselto defendthesuit, to askfor avenuetransfer,andto obtainareportofnon-infringement

from apatentattorney. Moreover,Mr. Panahi,alicenseddentist,is awell-educatedindividual.

Tr. 12. Therefore,his excessivelybelatedclaim of lack ofknowledgeandunderstandingis

unavailing. Defendantalsostatesthat it hasnowhasretainedcounselasareasonfor why default

judgmentshouldbesetaside. But Defendantprovidesno explanationfor waiting so long to do

so. BecauseIvyskin hasnotput forwardanyreasonjustifying revokingafinal judgment,let

aloneshownextraordinarycircumstances,it hasfailed to demonstrateit is entitledto reliefunder

Rule 60(b)(6).

B. Rule59(e)—Motionto Amend

In thealternative,Defendantcontendsthatdamages,costs,andinterestshouldbereduced

from $68,409.68to $10,700.68becausethedamagescalculationmethodTAG usedwasflawed.

Further,Defendantasksthe Courtto setasidethepermanentinjunctionbecauseit is notjustified

on themerits. ECFNo. 32. Defendantarguesthat thisqualifiesfor reliefunderRule59(e)

becauseit is necessaryto "preventmanifestinjustice."

10



DefendantcannotobtainreliefunderRule59(e)for two reasons.First, it is settledin the

FourthCircuit thatRule59(e)motionsmaynot be used"to raiseargumentswhich couldhave

beenraisedprior to the issuanceofjudgment,nor maytheybeusedto argueacaseunderanovel

legal theorythat thepartyhadtheability to addressin the first instance."Pac. Ins. Co., 148F.3d

at 403. Defendants'revenuefiguressupportingits lowerdamagesfigure aswell as its arguments

regardingwhetherpermanentinjunctive relief is justifiedarematerialthateasilycouldhavebeen

providedin responseto Plaintiffs Motion for DefaultJudgment.Thatmotion includeda

calculationofproposeddamagesalongwith thejustificationfor the injunctiverelief, andwas

filed aboutsix monthsprior to theCourt'sentryofjudgment. But Mr. Panahichosenot to

respond.Eventhoughhe is not anattorney,asthe founderof Ivyskin andthereforeone

knowledgeableaboutthecompany'sfinances,hecouldhaveat leasteasilyprovidedarebuttalto

therevenuefiguresPlaintiff relieduponin its damagescalculations.But by Mr. Panahi'sown

admission,hechoseto changehis addresswithout notificationanddeletedtheemailedversionof

themotion. SeealsoRobinson v. Wix Filtration Corp. LLC, 599F.3d403,409-10(4th Cir.

2010)(no abuseofdiscretionin denyingaRule59 motionwherethemovant"waswillfully
blind to whethertheopposingsidehadfiled adispositivemotion").

Second,analternativebasisfor denyingDefendant'smotion to amendis thatdoingso

will not preventamanifestinjustice. Plaintiffdoesnot specificallyrespondto Defendant's

allegationsoferror. But the Courtnotesthat it is not clearwhich party(if either)hasthecorrect

revenuefigure. Plaintiff basedits calculationsonaJanuary2014companyprofile of Ivyskin, as

it wasunableto obtainany figuresfrom Ivyskin itself. ECFNo. 18-6,f 15. Defendanthas

belatedlyprovidedwhat it statesareaccuratefiguresfor theallegedlyinfringing products,but it

usessimply anaffidavit ofMr. Panahi. Moreover,althoughDefendantnowclaimsPlaintiffs

11



calculationswereerroneousasamatterof law becauseit usedgrossrevenuesasaroyaltybase

ratherthanrevenuesfor theinfringing productsonly, thatallegationis not clearlysupportedby

Plaintiffsaffidavit. SeeECFNo. 24-1 ("The schedule... represents]areasonablyroyalty...

for licensingrights to the technologycoveredby the '412, '686, 783Patents" (emphasis

added)). Finally, asto thepermanentinjunction,Defendantsimilarly attemptsto rehashthefour-

factor test without pointing to clear error.

Not only hasDefendantfailed to showthatthereliefaccordedto Plaintiff in theoriginal

judgmentwasclearlyerroneous,but theCourtnotesthatsuchreliefwassignificantly lessthan

whatPlaintiff hadrequestedasanaward. This is becausetheCourtdeclinedto awardattorneys'

feesandtrebledamages,andalsonarrowedthescopeofthepermanentinjunctionby eliminating

thephrase"anyproductscoveredby thosepatents."Compare ECFNo. 24, at7with ECFNo.

29, at12. Additionally, in light ofDefendant'sunexplainedchoiceto retaincounsel,theCourt is

nowskepticalaboutits pastrepeatedcomplaintsthatit lackedtheability to afford legal

representation.Therefore,weretheCourtto reopenthematterofdamages,it mightbe inclined

to reconsiderits decisionto not awardattorneys'fees. SeeWedgetailLtd. v. HuddlestonDeluxe,

Inc., 576F.3d1302,1304-05(Fed.Cir. 2009)("[Ojnly alimited universeofcircumstances

warrantafinding ofexceptionalityin apatentcase:inequitableconductbeforethePTO;

litigation misconduct;vexatious,unjustified,andotherwisebadfaith litigation; afrivolous suitor

willful infringement.").
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IV. CONCLUSION

For thereasonsstatedabove,Defendant'sMotion to SetAside or AmendDefault

Judgment,ECF No. 31, isDENIED.

The Clerk isDIRECTEDto senda copyof thisMemorandumOpinionand Orderto the

parties.

IT IS SOORDERED.

Norfolk, Virginia RaymondA.Jackson
August^J ,2014 UnitedStatesDistrict Judge
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