
UNITED STATESDISTRICT COURT

FORTHE EASTERNDISTRICT OF VIRGINIA

Norfolk Division

WILLIE COLEY,# 1041033

Petitioner,
V.

HAROLD CLARKE,
Director,Virginia Department
of Corrections,

Defendant.

USDC CIVIL ACTION NO. 2:14CV120

USCA CASENO. 15-6135

ORDER

This case was initiated by petition for a writof habeas corpus under 28 U.S.C. § 2254

submittedbyPetitionerWillie Coley ("Mr. Coley" or"Petitioner"),which was denied and dismissed

by Final Order on December17, 2014. OnJanuary23, 2015 theCourt receivedand filed Mr.

Coley's NoticeofAppeal. Mr. Coley maintainsthat he delivered the Notice ofAppealanda Motion

for Certificateof Appealabilityto theprisonmailroomwithin the30-dayperiod for appeal. By

unpublished Opinion dated July 9, 2015 the United States Courtof Appeals for the Fourth Circuit

remandedthis case for the limited purposeof allowingthis Court to makefactual findingsas to the

date Petitionerdeliveredhis Noticeof Appealto prison officials forfiling.

Thematterwasreferredto aUnited StatesMagistrateJudge,whodirectedthepartiesto

submitadditionalevidenceto demonstratethedateMr. ColeydeliveredtheNoticeof Appeal to

prisonmailing officials. TheMagistrateJudgereceivedexhibitsandmemorandafrom theparties

and thereafterfiled a Report and Recommendation(ECF No. 33) on September1, 2015

recommendingthat this Court supplement the record with thefactual findings set outbelow.
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The parties were advisedof their right to file written objections to the findings and

recommendations made by the Magistrate Judge. On September16,2015,the Court received and

filed Mr. Coley'sObjections (ECF No. 34) to the Reportand Recommendation. The Respondentdid

not file anyobjectionsand thetime for filing has now expired.

After reviewingthe ReportandRecommendation,the record,and Mr. Coley'sObjections,

this CourtADOPTSthe findings andrecommendationsset forth in theMagistrateJudge'sReport

and Recommendationfiled September1, 2015 and makes thefollowing findings of fact:

FINDINGS OF FACT

Mr. Coley is incarceratedat the Lawrenceville Correctional Center in Lawrenceville,

Virginia. Lawrenceville Correctional Center maintains a system for monitoring and cataloging

outgoing legal mail. Inmates place mail in their housingunits' prison mailbox, and the mail is then

broughtto the mail room. Mail roompersonnellog legalmail intoa logbookandtakethemailto the

post office on the day that the mail room receives the mail.

OnJanuary 16,2015, Mr.Coleydatedand mailedhisNoticeof Appealusingtheprisonmail

system. Mr. Coley's later testimony that he mailed the NoticeofAppeal and Motion for Certificate

for Appealabilityon January15,2015 is the onlyevidenceof an earliermailing date,but it is

contradictedby thesworntestimonyof theprisonmail roomofficial, andsignificantly,by multiple

statementsmade by Mr.Coleyhimself

Unchallengedtestimonyestablishesthatdueto thefederalholidayonMonday,January19,

2015- Dr. Martin LutherKing, Jr.,Day- Mr. Coleycouldhaveplacedhislegalmail inhishousing

unitmailboxanytimefrom Friday,January16,2015throughMonday,January19,2015,resultingin



a logbook entryof Tuesday, Januaiy 20, 2015. This is consistent with Mr.Coley'scertification -

providedin three places - that he mailed thedocumenton January16, 2015.

This CourtADOPTSthe findings andrecommendationsset forth in theMagistrateJudge's

ReportandRecommendation(ECFNo. 33). It isORDEREDthatthe recordbesupplementedwith

the factualfindingsset forthaboveandreturnedto theUnitedStatesCourtofAppealsfor theFourth

Circuit for furtherconsiderationin connectionwith Mr. Coley'spendingproceedingsin that court.

The Clerk shall mail a copyof this Order to Petitioner and provide an electronic copy to

counselof recordfor Respondent.

Norfolk, Virginia

2015

ArendaL. Wright Allen
United StatesDistrict Judge


