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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Norfolk Division

NORFOLK COATING SERVICES, LLC,

Plaintiff,

V. Civil Case No. 2:14cv188
THE SHERWINWILLIAMS COMPANY,

Defendant.

OPINION AND ORDER

This matter is before the Court on The Sherwin Williams Coniga(iipefendans”)
Motion to DismissCount Four ofthe Amended Complain{“Motion”) filed on July 15, 2014.
ECF No. 26. Defendant argues in its Motion that Cétmir should be dismissed urdeederal
Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief cananged.
Additionally, the Courwill briefly address Defenddstoriginal Motion to Dismis¢ECF No. 3)
filed on May 8, 2014which wasrendered moot by tHéing of the Amended Complaint

l. BACKGROUND
A. Factual Background*

Plaintiff, Norfolk Coating Services‘Plaintiff” or “NCS’), is a construction company

owned by Michael Winterling that primarily performs its work at Colosi&hipyard in Norfolk,

Virginia. Am. Compl.f13, 9. NCS was founded/iMr. Winterling in Decembe?2011 upon his

! “In considering a motion to dismiss, [the Court] accept[s] as true #Hpleaded allegations and view[s] the
complaint in the light rost favorablgo the plaintiff’ Venkatraman v. REI Sys., Ind17 F.3d 418, 420 (4th Cir.
2005) (citingMylan Labs., Inc. v. Matkari7 F.3d 1130, 1134 (4th Cit993)). The Court cautions, however, that
the facts alleged by Plaintiff are recited here for the éichipurpose of deciding the instavibtion. The recited
facts are not factual findings upon which the parties may rely for ey @sue in this proceeding.
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separation from a business partner at Surface Preparation and CoatingSuriacé). Id. at
0.

Defendant is in the business, among other things, of selling paint equipment and
performing maintenance and repair work on commercial paint equipriterat 1 1112. As a
part of that business, Defendant s@drfacea Graco XP70 PluraComponent Sprayer (the
“Sprayet). Id. at 115. When Mr. Winterlingsubsequentlyeft Surface to start NCS, he took
the Sprayer with him to use with his new business ventdrat Y 16. Subsequently, Defendant
arranged with NCS for the necessary training and certification of NCSgeqsl on the usef
the Sprayer. Id. at 11 2122. In February 2013, Plaintiff and Defendant contracted for
Defendant to perform whatever repair or maintenance work was necessary bishetbe
Sprayer.Id. at{ 23.

Around that same time, Plaintiff contracted withl@wma’'s Shipyard to perform painting
work on the USPDYNAMIC. Id. at 1Y 24-25. Plaintiff relied uporDefendant for all of its
equipment and paint needs for the UBSNAMIC job due to the relationship between
Defendant and Mr. Winterlingld. at  27. Additionally, the recently refurbished Sprayer was
used for the first time on ijob. Id. at{ 30.

The Sprayer, when functioning properly, precisely mixes various paint components to
match the exact specifications of each jadh.atf17. The netering valve, one essential part of
the Sprayer, is intended toegulate the flow of the various paint components being mixed to
ensure that the final product meets the exact parameters specific to €add.jaby 18.

Nearly immediately upoits initial use for the US®YNAMIC job, the Sprayer began
displaying an error codeld. at 1 34. Plaintiff informed Defendant about the error code and

Defendant sent over a techniciho determined that the metering valve was bad, and replaced



it with a new me. Id. at 135-39. When turned on, however, the Sprayer displayed the same
error code as before. Id.%#0.

Defendants techniciaradvisedPlaintiff that the error code was no longer valid and that
he should proceed with the USSYNAMIC job. Id. at § 41. Relying on this assurance,
Plaintiffs employee attempted to complete the job, discovering later that the Sprayrotwa
mixing paint appropriatelyld. at 142—46. This improper mixture caused the paint to peel off
of the USSDYNAMIC’ s ballasttanks. Id. at 1147-48. Due to this issue, ColorisaShipyard
replaced Plaintiff with a different sutontractor and charged Plaintiff the tosf this
replacement. Id. at 11 49-52. Furthermore, as a result of this issGeJonnas Shipyard
prohibited Plaintiff from performing any other wosk the shipyardfor a period of timé until
“recently’ Id. at53-54.

B. Procedural History

Originally filed in Chesapeake Circuit Court, the instant case was removais tCourt
on May 2, 2014.ECF No.1. Defendant filed its original Motion to Dismjsts Answer,and a
Counterclaimon May 8, 2014.ECF Nos.3, 5. On June 18, 2014, Plaintiff filed its Answer to
Counterclaim.ECF No.16.

Plaintiff requested Leave to Fien Amended Complaint on June 18, 20%hich was
granted the following day.ECF Nos.17, 22. On June 23, 2014, Plaintiff filed the Amended
Complaint against DefendanECF No.23.

A companion case, brought against Mr. Winterling, was filed on May 9, 2014 beifore t
Court. SeeNo. 2:14cv212 atECF No. 1. Plaintiff then moved to have the two cases
consolidated on July 15, 2014. After a hearing before United States MagistrateTdundigny

Miller, the cases were ordered consolidated on September 2, Eiith. partes consented to



proceed before a Magistrate Judge®gtober 6, 2014. ECF No. 37This case wathenreferred
to United States Magistrattudge Tommy Miller to conduct further proceedings, on October 15,
2014.

The instant Motion to Dismiss Count 4 of tAenended Complaint for failure to state a
claim was filed on July 15, 2014, with a memorandum in support. ECF Ne&72&Plaintiff
filed its Memorandum in Opposition on July 25, 2014 (ECF No. 29) and Defendant’'s Reply was
filed on July 31, 2014 (ECF N83). After consolidation, the deadline for the Motion to Dismiss
was reset, and Blotion Hearing was held on November 4, 2014. ECF No.R6bert Foley
Esq. representeddtiff and Robert Bedtsq. appearedn behalf othe Defendant.

. LEGAL STANDARD

Federal Rule of Civil Procedure 8 requitésit a complaint contaifia short and plain
statement of the claim showing that the pleader is entitled to rekefd. R. Civ. P. 8(a)(2). In
the absence of such an adequate statement, Rlg(6) permits adefendant to move for
dismissal on the ground that the plaintiff faileth state a claim upon which relief can be
granted. Fed.R. Civ. P. 12(b)(6). A motion to dismiss on this basis should be granted if the
complaint does not allegeenough facts tstate a claim for relief that is plausible on its face.
Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 570 (2007).

The plaintiffs “factual ‘allegations must be enough to raise a right to relief above the
speculative levéltherebynudging hel ‘claims across the line from conceivable to plausible.
Vitol, S.A. v. Primerose Shipping C@08 F.3d 527, 543 (4th Cir. 201@)uotingTwombly 550
U.S. at 555) To make this determination, the district court must construe the altéged in
the light most favorable to the plaintiff and draw all reasonable inferences in fver]'f U.S.

ex rel. Oberg v. Pennsylvania Higher Educ. Assistance Agédéy F.3d 131, 136 (4th Cir.



2014) (internal quotation marks and citations omitted). The cbecan ¢toose to begin by
identifying pleadings that, because they are no more than conclusions, are text emtihe
assumption of truth.”’Ashcroft v. Iqbgl556 U.S. 662, 679 (2009).
. ARGUMENT
A. Defendant s Motion to Dismiss Count Four of Amended Complaint
Initially, Defendant argukonly that Count Four should be dismissed because there

“cannot be an implied warranty of fitness when the metering valve was used for nigryordi
purpose.” ECF No.27 at 8. In the Reply, Defendant argues four additional reastors
dismissingCount Four: (1) the Sprayer was not originally sold to Plaintiff; (2) Defendant was
unaware of the specifics of the UBSNAMIC job; (3) the relationship between the parties was
a services contract not covered by the UCC; and (4) the metering valve iy mestck
component of the SprayeiSeeECF No0.33 at +2. The Court agrees with Defendantnitial
argument, and having smncluded, need not address Defendarstipplemental arguments at
this time. Accordingly, the Court moves now to aradywhether an item can be subject to the
implied warranty of fithess for a particular purpose wheasutsed for its ordinary purpose.

Va.Code 8§ 8.B15 provides: ‘Where the seller at the time of

contracting has reason to know any particular purpose for which the

goods are required and that the buyer is relying on the’sedleil or

judgment to select or furnish suitable goods, there is unless excluded or

modified under the next section [§8 &826] an implied warranty that
the goods shall be fit for such purpose.’

Beard Plumbing & Heating, Inc. v. Thompson Plastics,,1h62 F.3d 313, 317 (4th Cir. 1998)
(quoting VA Code Ann. 8 8:315. When applying this law, the Supreme Court of Virginia has
set out a three element tdst the buyer toprove: “(1) the seller had reason to know the
particular purpose for which the buyer required the goods, (2) the seller had r@&now the

buyer was relying on the sellex skill or judgment to furnish appropriate goods, and (3) the



buyer in fact relied upon the sellerskill or judgment. Id. (quotingMedcom, Inc. v. C. Arthur
Weaver Cq.348 S.E.2d 243, 246 (Va. 1986)).
Comment 2 to/A Code Ann. § 8.2315provides insight into the proper definition of the
phrasé‘particular purpose” found in the first prong of the test:
A “particular purposediffers from the ordinary purpose for which the
goods are used in that it envisages a specific use by the buyer which is
peculiar to the nature of his business whereas the ordinary purposes for
which goods are used are those envisaged in the concept of
merchantability and go to uses which are customarily made of the goods in
guestion. For example, shoes are generally used for the purpose of

walking upon ordinary ground, but a seller may know that a particular pair
was selected to be used for climbing mountains.

VA Code Ann. § 8.815, cmt. 2.“Accordingly, no implied warranty of fitness for a particular
purpose [is] creatédwhen*“the application was [no]thing but the ordinary .Uséescs v. Dow
Chem. Cq. 976 F. Supp. 393, 4601 (W.D. Va. 1997). Therefore, the first prong of the
Medcom, Inctest is failed if the buyedoes notshow a particularpurpose”separate from the
good’s ordinary useSeeVA Code Ann. § 8.2-315, cmt. 2.

The“good” at issue here is the new metering valve that wstalledin the Sprayer by
Defendarits repair techniciari. SeeAm. Compl.[137-39 Plaintiff alleges thaall threeprongs
of the implied warranty of fithesfor a particular purposare met by the transfer of the new
metering valve to DefendantSeeECF No0.33 at 6-8. The Court disagrees on the first prong,
and therefore need not reach the other two.

Plainiff explainsthat a metering valve issed“to regulate the flow of the various paint

components being mixed to ensure that the final product meets the exacttpexrapecific to

2 As with the factual allegations included above, the assumpéoethat the transfer of the new metering valve
NCS constituted a sale of goods under the WKO@adefor the limited purpose of deciding the instdtion. The

Court has considereBrincess Cruises, Inc. v. Gen. Elec. Ch43 F.3d 828 (4th Cir. 1998and his assumption
doesnot constitute dactualor legalfinding upon which the parties may rely for any other issue in thispabiog.



each jod. Am. Compl.{18. This, as admitted by Plaintiff, is the ordinary purpose and use of a
metering valve. In an effort to preserve its claim, Plaintiff asserts two sepdiadeticular
purposes’for the transaction in question: (1) the ordinary purpose listed above; aritb (2)
render the Sprayer operational for us¢l@MUSSDYNAMIC job.” ECF No.29 at 6.

Plaintiff's first argument, that an ordinary purpose can also be a particular pugstse,
on a statutoryinterpretationof Comment 2that only requires a‘particular purposeto be
peculiar to a plaintifs business.Seeld. at 5 (citing 3C Michiés JurisprudenceCommercial
Law, 8§ 15 (2008)).Attemptingto satisfy this standard, Plaintiff alleges thase of the Sprayer,
including the metering valve, is peculiar to the nature of NCS’ business.” Am. Chil

Plaintiff's interpretation of Comment 2 runs afoulbadth aplain readingof the law and
relevantcase precedentThe vast majority of courts addressing the application of Comment 2
have come to the same conclusitimt an“ordinary usé cannot also serve as the requisite
“particular purposefor the implied warranty of fithess for a particular purpds@he Court
agrees with this interpretation arfINDS that Plaintiff cannot sustail©ount Fourif its

particular purpose in using the raghg valve was the same as the metering \@welinary use.

% See, e.g.Lowe v. Sporicidin Int, 47 F.3d 124, 132 (4th Cir. 1995) (claim dismissed for failure to allage
paticular purpose that in any way differed from the ordinary purgogdU Ins. Co. v. Omega Flex, InadNo.
3:11cv23, 2011 WL 2295270, at *2 n.2 (W.D. Va. June 9, 2011) (stating'dhparticular purpose requires a
plaintiff to allege that the productifad to serve a purpose other than its ordinary purpose and peculiar and unique
to the plaintiff); McDonald Bros. v. Tinder Wholesale, LLB95 F. Supp. 2d 255, 266 (M.D.N.C. 2005)
(“[o]rdinary use of a product forecloses recovery under the implied viamaritness for a particular purpdge
Lescs 976 F.Supp. at 40801 (denying claim where the application of a residential insecticide was fordinary
us€); Foyle By and Through McMillan v. Lederle Lab874 F.Supp. 530, 535 (E.D.N.C. 1987) (déng claim
where vaccine was for its intended purpode)re All Pending Chinese Drywall Case®0 Va. Cir. 69 (2010)
(dismissing count for failure to identify any use of drywall that Waesculial’ to plaintiffsS residences).But see,
e.g, LongwallAssociates, Inc. v. Wolfgang Preinfalk Gmib. 1:00cv86, 2002 WL 91879, at *3 (W.D. Va. Jan.
18, 2002) (stating that“garticular purpose is a use which is peculiar to the nature of [the’' Bulyasiness whereas
the ordinary purpose for a pract includes uses which are customarily made of the goods in qukgtigarnal
guotation marks omitted))



For the sake of argument however, the Court also notes that Plaifitgt argumenstill
fails even if Plaintiffs proposed interpretation is adopted. Under that scheme, a plaintif§ assert
a valid particular purpose if it is shown that the use of the product “wpasuliai to the
plaintiff’s usual businessSeeECF No0.29 at 5. Plaintiff attempts fgleadthis issue through the
bare allegation that irg) the Sprayer, and in turn the metering valve, was peculiar to its normal
business practice. However, given titeer lack of support provided for this allegatichthe
Court FINDS that thispleadingis “not entitled to the assumption of truthecause it is nothing
“more thar]a] concluson[].” Seelgbal, 556 U.Sat679. Accordingly, Plaintiff's first argument
fails regardless of the interpretive approach adopted by this Court.

Plaintiff s second argument is that thearticular purposeof the new metering valve
was“to render the Sprayer operational for use on the DSSAMIC job.” ECF No.29 at 6.
This argument fails logically on its face. Plaintiff attempts to use the neednjaete a specific
job as its particular purpose; howevieris notthe completion of that jothatis the purpose of
the new metering valve. The valve, in and of itself, does nothing morérdggarate the flow of
the various paint components being miXedm. Compl.{ 18. Ideally, bythe valve achieving
its objective, the Sprayer is then ablée'tneet the exact parametéthat Plaintiff needs in order
to completehe USSDYNAMIC job. Seeid. Accordingly, the CourEINDS that“render[ing]
the Sprayer operational for use on the UIBANAMIC job” is not a valid‘particular purpose

but merely aconsequence of the metering valve’s ordinary use.

* Quite the contrary, Plaintiff appears to contradict itself on this point. Pfaifsifs that the particular purpose of
the Sprayer was farse on the USS DYNAMIC job, but three paragraphs before this allagatat the “use of the
Sprayer . . . is peculiar to the nature” of its busireBRintiff admits that when Mr. Winterling left Surface to start
“NCS, he brought the Sprayer with him fese by NCS.” CompareAm. Compl.{ 19,with Am. Compl. § 16. The
fact that Mr. Winterlingpurchasedhe Sprayer fouse by Surfacand then brought it with him when starting NCS
undermines his claim that its usg NCS is so rare and unusual as to be considered “peculiar.”



Therefore, as a matter of law, Plaintiff has not pleaded a plausible claifiptoteular
purpose”under the definition of VA Code Ann. 8 8315. Defendans Motion,ECF No.26, is
therebyGRANTED and Countour of the Amended ComplainttdSMISSED.

B. Defendants Motion to Dismiss Counts Four and Five of the Original Complaint

“It is well-settled that a timely filed amended pleading supersedes the original pleading,
and that motions directed stiperseded pleadings are to be denied as’'mbiatll v. Int'| Union,
United Auto., Aerospace & Agric. Implement Workers of,Axa. 3:1@v418, 2011 WL
4014315 at *1 (W.D.N.C. June 21, 201%¢giting Young v. City of Mount Ranie238 F.3d 567,
573 (4th @r. 2001). Accordingly, when Plaintiff filed its Amended Complaint the original
Complaint was superseded and Defendant’s Motion became Bedt.

Therefore, Defendarg Motionto Dismiss ECF No.3, isSDENIED as moot.

V. CONCLUSION

For the reasons stated above, the CGIRANTS Defendants Motion to Dismiss Count
Four of the Amended ComplairECF No.26, WITH PREJUDICE , andDENIES AS MOOT
Defendant Motion to Dismiss Counts Four and Five of the Original Compl&@§ No.3.

The Clerk iSREQUESTED to send a copy of this Order to all counsel of record.

IT 1S SO ORDERED.

/sl
Tommy E. Miller
UNITED STATES MAGISTRATEJUDGE

Norfolk, Virginia
November 12, 2014



