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HAROLD W. CLARKE,
Director, Virginia Dept.ofCorrections,

Respondent.

FINAL ORDER

Petitioner,a Virginia inmate, through his attorneysubmitteda petition pursuantto 28

U.S.C. § 2254. ECF No. 1. The Petition allegesviolations of federal rights pertaining to

Petitioner'sconviction in the Circuit Court for the Cityof Virginia Beach for DrivingUnderthe

Influence,secondoffensewithin less than five yearsafter the first offense. As a result of the

conviction, Petitionerwas sentencedon February12, 2013, to serve twenty days injail and a

suspendedsentenceof 345 days. Thissentenceexpired no later thanFebruary2014, well before

the Petitionwas filed on December14, 2015.

The matterwasreferredto a United StatesMagistrateJudgepursuantto the provisionsof

28 U.S.C. §636(b)(1)(B)and (C) and Rule 72of the Rulesof the United StatesDistrict Court for

the Eastern District of Virginia for report and recommendation. The Report and

Recommendation filed December 1, 2016, recommends dismissalof the petition. ECF No. 16.

Each party was advisedofthe right to file written objections to the findings and recommendations

madebytheMagistrateJudge. OnDecember15,2016, the CourtreceivedPetitioner'sobjections

to the Reportand Recommendation.ECFNo. 17.
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The Court, having reviewed the record and examined the objections filed byPetitionerto

the Report andRecommendation,and having made de novo findings with respect to the portions

objected to, ADOPTS and approves the findings and recommendations set forth in the Report and

Recommendationfiled December1, 2016. A review of Petitioner's objections reveals a

fundamentaldisagreementwith the sound reasoning presented in the Report andRecommendation

regardingPetitioner's"out of custody" status. The Report andRecommendationacknowledged

that reliance upon the useof habeas corpus petitions in the United States is not restricted to

situations only in which apetitioner is in physical custody. ECF 16 at 5, citingJonesv.

Cunningham, 371 U.S. 236, 239 (1963). The Report andRecommendationreaches the sound

conclusion, however, that a purportedpetitioneris not in custody when the purportedpetitioner's

challenged sentence has expired at the time that the purported petition is filed. Id., citingMaleng

V. Cook, 490 U.S. 488, 491 (1989).Petitioner'scontinued assertions that this analysis is

compromised by theories regarding the potential for revocationif he failed to pay fines is

unpersuasive. Likewise, after de novo review,Petitioner'sother objections are found to be

without merit. The Report andRecommendationis well-reasonedand adopted in its entirety.

Therefore, thepetition is DENIED and DISMISSED. It is fiirther ORDERED that

Judgment be entered in favorof Respondent.Petitioner has failed to demonstrate "a substantial

showingof thedenialof aconstitutionalright,"and this Courtdeclinesto issueanycertificateof

appealabilitypursuant to Rule 22(b)of the Federal Rulesof Appellate Procedure. See Miller-El

V. Cockrell,537 U.S.322,335-36(2003).

Petitioner may appealfi-om the Judgment entered pursuant to this Final Order by filing a

writtennoticeofappealwith the Clerkofthis Court,UnitedStatesCourthouse,600GranbyStreet,

Norfolk, Virginia 23510,within thirtydaysfi*om the date of entryof suchJudgment.



CONCLUSION

For the reasons stated herein and presented comprehensively in the Report and

Recommendation,Petitioner'sobjections (EOF No. 17) areOVERRULED. The Report and

Recommendation(EOF No. 16) isADOPTED, and theRespondent'sMotion to Dismiss (EOF

No. 5) is GRANTED. The MagistrateJudge'srulings thatPetitioner'sMotion for Leave to

Amend Petition (EOF No. 9) and "Motion (Unopposed) to Amend Previously Filed (April 18,

2016) 'Motion for Leave to Amend Petition and Memerandum [sic] In SupportThereof" (ECF

No. 13) areDENIED becausethe amendmentsproposedin bothmotionsare futile arenotedwith

approval. The Petition (ECF No. 1) isDENIED andDISMISSEDWITH PREJUDICE.

The Clerk shall forward a copyofthis Final Order to counsel for Petitioner and counselof

record forRespondent.

Norfolk, Virginia
January^? ,2017
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ArendaL. Wright Allen
United States District Judge


