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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

VICTOR E. CRETELLA, ))

Plaintiff, g

va )) CIVIL NO. 3:08CV109
DAVID L. KUZMINSKI, ))

Defendant. g

MEMORANDUM OPINION

This matter is before the Court on Defendaavid L. Kusminski’'s Motion to Set Aside
the Verdict. (Docket No. 67.) The relevant isshage been extensivelyiefed. The Court will
dispense with oral argument because the fadtdegyal contentions are adequately presented in
the materials before the Court, and argument evaot aid in the decisional process. For the
reasons set forth herein, the Motion to Ssile the Verdict wilbe GRANTED IN PART,
DENIED IN PART and DENIEDCONDITIONALLY IN PART, depending on whether Plaintiff
accepts the remitted awards as determined by the Court herein.

I. Factual Background

Plaintiff, Victor E. Cret#a, Il (“Cretella”), filed the ation in February 2008, alleging
that Defendant, David L. Kuzminski (“Kuzmingkhad defamed him on several occasions in a
series of web-postings he had posted on his personal webpage and on an on-line forum known as

the Absolute Write website (www.AbsoluteWrite.conereinafter “Absolute Write”). (Compl. |
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1 6-15.} Specifically, Plaintiff alleged that Kuznshki had made several false and defamatory
statements which included questioning PI&#istethical conduct aa practicing attorney,
accusing him of the criminal act of extortion, and stating that Plaintiff had been discharged from
his employment with a law firm as a resultsoich conduct. (Compl. § 1 6 -15.) In response,
Defendant asserted that he med defamed Plaintiff, but hassed constitutionally-protected
and/or otherwise appropriate means to lodgeptaints concerning Plaintiff's conduct in order
to lawfully warn others of Platiif's actions. (Answer at 1.)

Plaintiff is a licensed attorney who practigeshe state of Maryland, and is currently
employed as in-house counsel for thelhing company PublishAmerica, Inc.
(“PublishAmerica”). (Tr. 56-57%) Before becoming employed PublishAmerica, Plaintiff
practiced law at a small law firm in Maryland.r(®3.) During the course of his employment at
the law firm, Plaintiff was introduced to onetbke owners of PublishAmerica. (Tr. 64.)

Plaintiff thereinafter acceptd@ublishAmerica as one of his clients in 2001, and proceeded to
represent the Company in several mattersudioly contractual issueisitellectual property
claims, and other legal issues related to thaighibg business. PublishAmerica remained one
of Plaintiff’s clients through 2007, when Plaintiéft the law firm and accepted the position as
in-house counsel with the company. (Tr. 69.)

PublishAmerica is a publishing company thalizgs a digital press system. (Tr. 67.) A
digital press system provides ttapability to publish as many, as few, publications as desired

at any given stage. (Tr. 67.) Thus, witltls@a system, a publishing source does not have to

1 All references to the Complaint referRtintiff’'s Amended Complaint, filed April 24,
2008 (Docket No. 11).

2 All citations to the transcript refer to thamscript of the jury tal before this Court on
February 3-4, 2009 (Docket Nos. 75 & 76).



publish a certain number of copiefsa particular work in advae; but instead, it can determine
the existing demand for the publication first, dnein publish only the number needed to meet
the existing demand. (Tr. 67; Pl.’s Ex. 88)ich a system reduces the publishing company’s
overhead costs and allows itgablish unknown authors who magt be able to attract the
interest of larger publishing firsp or publish their work withoddeing responsible for substantial
fees. (Tr. 67; Pl.’s Ex. 50; Pl.’'s Ex. 51.) Asonsequence of usiagligital press system,
publishing companies like PublishAmerica do tygtically “mass produce” the books that they
publish, and as such, they do not engage ityhe of broad promotion the way that larger
publishing houses might. (Tr. 66-67; Pl.’8.[51.) As a consequence, PublishAmerica
emphasizes on its website to all of their newatential authors that while they do sell their
publications to large tailers such as Barnes and Noaiel Amazon.com, the author bears the
personal responsibility of promag their own publications if thegesire to be contacted by such
large book retailers. (Pl.’s Ex. 51; Tr. 73.)

From 2001 until his acceptance of an in-hotsensel position with PublishAmerica in
2007, Plaintiff worked on various projects witletbompany as one of his clients, including
author disputes, representing the company irtrathin proceedings, intelttual property cases,
and landlord disputes. (Tr. 69, 92:) One such project, viewdd both parties as the impetus
of this case, was a letter tHlaintiff sent on behalf of Pubhg\merica to a Ms. Christine Norris,

an author and Absolute Write website particifaint February 2007. (Tr. 70; Pl.’s Ex. 8.)

% For the sake of efficiency, the Court cite$taintiff's exhibits alone, as a majority of
the exhibits relying upon aduplicative of the ones offered by Defendant. As to avoid
unnecessary string citatiortbe Court relies on citations toetPlaintiff’'s exhibits for clarity
sake.

* Although it is not clear from the tramgat or the exhibits, it is the Court’s
understanding from the parties testimony at triat ©hristine Norris is aauthor, and from the
letter sent by Mr. Cretella on behalf@@iblishAmerica, as well as the portions of



Plaintiff testified at trial thahe had sent Ms. Norris the letter because she had posted comments
on the Absolute Write website in which she referred to PublishAmerica as a “scam.” (Tr. 74.)
Plaintiff testified that the letter was meant #phkain to her that her s&mnents were false, and
that they constituted defamation for which she coultdide. (Tr. 70; Pl.’s Ex. 8.) In his letter,
Plaintiff also indicated that Ms. Norris sHdwconsult the PublishAmerica website where she
would find that their policies and procedures were clearly outlamedquite proper. (Tr. 70-73;
Pl.’s Ex. 8.) Ms. Norris did naespond directly to Plaintiffather, she posted the following
message on the Absolute Writebhsée board on February 7, 2007:

“YOU HAVE TO BE KIDDING ME!!

WTFE? Tonight a courier shows up at ohyor. Inside is a lovely letter from

our friend VCretella. Within, amorglong list of my quotes from THIS

MESSAGE BOARD, they tell me that | cannot call PA a scam.

No. Seriously. They went to all tfe trouble to look up my home address

and paid a courier servite deliver it. | feel so special. Three pages of

things I've said and why what | saidadie. If | don’'t cease and desist, that

they will sue me. Oh, and that theg"gend [sic] a bunch of things I've said

to the AG’s office. As if. I'll believe it when the Feds show up.

Yanno what, PA? Bring. It. On. I'm sufeould find a lawyer (or one will
volunteer...Jaws, you listeningf®) take you on in court.

Oh, and if I call them on the phone andaiiss a ‘settlementhey won't file
charges or seek the damages in ‘excess of $100,000’ . . .

OFFICIALLY, | believe PA to be a ks than truthful laout their business
practices. | believe their sole purposéoisell books to their authors, Instead
of using the business plan of manestm commercial publishers. This is
clearly my opinion, based on facts atkcdotal evidence.”
(Pl.’'s Ex. 13.) Ms. Norris continued to dissuthe receipt of the letter on the Absolute Write

website, and it appears from the Record, althoughhivi®ntirely akar, that Plaintiff sent Ms.

www.absolutewrite.corfiWater Cooler” discussion forum praled by both parties as exhibits in
this matter, it appears that at the time theleti@s sent, Ms. Norris wasfrequent poster on the
website discussion group board.




Norris a second, so callettease and desist” letter(Tr. 75; Pl.’s Ex. 17.) After receiving the
second letter, Ms. Norris posted the followingssege on the Absolute Write message board:
I’'m done. | don’'t have time to play games with you, Vic.

You send me another letter anBROMISE you | will find the sharkiest
lawyer | can and he will eat you for Iumc The people of this board WILL see
that | can afford it. And you can bgbur bottom dollar | will send a copy of
every last thing you send me to thegsealong with links to a thousand other
places who echo what amounts to MY OPINION.

For the moment, I'm gone. Don’t sente another packet full of photocopies
from this board, full of other peoplefwsting where they ALSO say PA is a
scam, and don’t threaten me for deaming what really amounts to my

opinion, or you WILL see whatind of mess you’'ve made.

There are a thousand others where Idemplace. | have yet to figure out

why you've targeted me at alll! Maybe my lawyer will see how you like a
harassment suit. Because | don’t have any money, I’'m not worth anything,
and I'm not a ‘big name’ you can discredit. So please explain it to me! What
the hell did | ever do to you thatTHOUSAND other people have not?

You need better ways to spend your time, Vic. Leave me alone. I've got
better things to do than deaith you and your piddlings.

(Pl’s Ex. 17.) In responge Ms. Norris’ post, several meers of the website community
expressed their concern and distdsr the letter, and several offered to assist her in funding
legal representation of her if teguation escalated. (Pl.’s EX7; Pl.’'s Ex. 18; Pl.’s Ex. 19.)
One such responder was Defendant David L. Kngka, an author, Absolute Write community

member, and the administrator of the website Preditors & Edit@ns.February 16, 2009, in

> Although the letter is not in the Record, hawing been offered by either party as an
exhibit at trial, Plaintiff testified at trial that he sent a secottdrlewhich is when he contends
Ms. Norris “gave up” her posting any comments agaiPublishAmerica on the internet. (Tr.
75.)

® The Preditors & Editors website maintaigdDefendant is a “gde to publishers and
publishing services for serious writers.” (PEs. 1.) Defendant utilizes the website to inform
authors who are unfamiliar withe world of publishing aboutecent news and reviews of
different publishing companies, as well asrigry resources. (Tr. 198, Pl.’s Ex. 1.)



response to the discussion initiated by Masrris’ correspondenceithh Mr. Cretella, Mr.

Kuzminski posted the following message on the Absolute Write discussion board:
| say it’s time to report Vic Cretelle the Maryland Bar Association for
attempted extortion. Let them sort it @ntd decide whether that’'s what he’s

involved in or not.

Let's not forget his law firm. Thesight not know what he’s doing. They
might not want the blackeye [sic] he’s giving them.

(Pl’s Ex. 19.) Approximately forty-five mines later, on the same website, Defendant also
posted a draft of an e-mail that he had setw&mty-nine e-mail addresses, who he testified at
trial he believed to be theldresses of the members of theriMand State Bar Association legal
ethics committee for the legal profession. (@36; Pl.’s Ex. 20.) In the e-mail, Kuzminski
stated that “Mr. Cretella seertesbe involved in what | would enacterize as extortion,” and he
informed the reader that he intended toore Cretella to the &te Bar Association for
disciplinary action. (Pl.’s EXL9.) Shortly thereafter, Defenataalso posted a notice on the
same message board requesting that, if otlaglers had “documentation about PA or Vic”, to
forward the information along to the same e-mddrasses, or “offer to give it to the Maryland
State Bar Association to usedansidering whether to administer disciplinary action to dear ole
Vic.” (Pl’s Ex. 19.)

During the same time period, Plaintiff decidedeave his job at the law firm where he
had been employed for some time, and after a brief search, he accepted an offer as in-house
counsel with PublishAmerica. (Tr. 79-80.) At triRlaintiff testified thahe had felt as though it
was time to leave the law firm due to his consestbout the firm’s operations and business plan,
and that he wanted to “test [his] value in tharket place.” (Tr. 77-78.) When Plaintiff then
notified PublishAmerica of hidecision to leave the law firm, they offered him the in-house

counsel position. (Tr. 77.) Plaintiff testifiehat he did not accefite position immediately,



because he wanted to see what other positiogktrhe available, and because he had hired a
“headhunter” to help him determine what cardesices he had at the time. (Tr. 78.) The
headhunter told him that that there mighope opportunity he codlpursue, but Plaintiff
testified that he decided not to becausewhs getting nervous™mal “started having second
thoughts.” (Tr. 78.) Particulasl Plaintiff testified that hevas worried because he had not
engaged in such a job search before, henadpouse were starting a family, and he had
recently seen the postings by Mr. Kuzminski accusing him of extortion that he did not want to
have to explain. (Tr. 78-79.) Thus, Pldintestified that he was embarrassed that potential
employers might search the internet arelwthe comments by Defendant questioning his
integrity as an attorney, and that he deditte“go with a safemployer” by accepting the
PublishAmerica position in which he knew he wibuabt be questioned about the situation. (Tr.
79.)

In May 2007, after learning of Plaintiff's tramion from the law firm to PublishAmerica,
Defendant posted an announcement on the Absolute Write website that Plaintiff had become
Publish America’s general counsel. Defendarhmented in the posting that the board
members could “only speculate on how muctbamassment he caused his former employer but
PA’s [sic] obviously thinks highly of him.” (P& Ex. 22.) Other members on the website also
speculated as to why Plaintiff had made theditaon to PublishAmerica, suggesting a potential
rise in litigation by or against PublishAmericgl.’s Ex. 22.) Ms. Norris, for example, posted
concerns that the change in@oyment meant that Plaintiff would be able to “threaten people
unchecked now,” to which Defendant responded:

Look at it this way. Without his formdirm vouching for him to the State

Bar Association, he might be just tlmatich closer to losing his license. |
think all of the letters of complaint we wrote to the authorities in MD might



have actually had some effect. If thatts then we do it again the very next
time he steps out of line again.

(Pl’s Ex. 22.) As the discussions about Rti#fis career move to PublishAmerica continued,
Defendant posted comments on seléifferent internet discussidmoards as to the reasons he
believed Plaintiff changed his employnte In one such post he stated:

Well, before Vic’s professional moyke was targeting a writer who

frequents another boardh response, a number of writers sent emails to

various lawyers in Maryland whodé& over ethics among Md lawyers and

such. | also sent emails to over twesuch lawyers and included the law

firm that Vic worked for at the tien | suspect his sudden change of

employment might have been dudlte backlash against his attempt to

attack that writer. In other words, he’d been representing PA for a number of

years now without any problems. Ta&rno other readily apparent reason

for such a dramatic employment change.

(Compl. 1 11; Pl.’s Ex. 35.) In another postthe Absolute Write website, Defendant again
attributed Plaintiff's new emplayent at PublishAmerica to thecident with Christine Norris,
and the complaints that had been made to the Ethics Committee:

Vic had to leave his former employetefa certain partgontacted the entire

Ethics Committee for the Maryland BaAssociation along with his employers

after an attempt by Vic to extort payment to PA from an AW writer who

expressed her opinion about PA on the AW site.

(Compl. 1 14)

Defendant continued to participate on thessage boards, while also writing on his own
website throughout the courséthe year, often comemting, or “reporting,” on
PublishAmerica’s policies, author disputasd offering input as a witness against
PublishAmerica in an arbitration proceeding. eQopic of discussion in which Defendant often
participated was that of thehdgtration proceedings involving PublishAmerica, and one of its

authors, and contributor on the Absolute Write aésion forum, a Ms. Marie Pacha. In July of

2007, Marie Pacha discussed her arbitration pinge on the discussion board, and voiced her



opinion that PublishAmerica, witRlaintiff acting as their gena counsel, had violated an
arbitration provision in her concawith PublishAmerica. (Pl.’Ex. 3.) In response to Ms.
Pacha’s post, another board member expresseabihion that he couldrbelieve that any
lawyer would be as ill-prepared as Plaintiffidethat Plaintiff probably knew he did not have a
winning case, such that he was ignoringdbetractual provision in order to delay the
proceedings. (Pl.’s Ex. 3.) In response to the posts, Defendant responded: “Seems to me ole Vic
is demonstrating why he’s no longer with his femfirm. | guess socializing only goes so far,
doesn't it, Vic? Somewhere along the line you dbtueave to produce.” (Pl.’s Ex. 3.) A few
days later, on his own Preditors & Editevebsite, Plaintiff posted the following:

PublishAmerica’s lawyer Victor Cretellafringing contract? This is what

we’ve had reported to P&E. Accorditgour source, Vic has infringed upon

or is breaching the terms of a contrictegards to the Arbitration clause.

So, is this how PA operates? Tragn’'t honor their contracts or show any
good faith even when it comesriegotiations and arbitration?

By the way, anyone who has had dealingh an attorney in Maryland who
knows they are in violation of the law threir ethics code cefile a complaint
against the attorney using the information at
http://www.courts.state.md.ustiggrievance/complaint.htmliThis site lists
some of the sanctions applied to variaiterneys. Accolidg to our sources,
sounds like it's time to repb¥ic for his behavior.

(Pl’s Ex. 1; Compl. § 13.)
In his original lawsuit, Plaintiff, proceedinmo s€, alleged seven counts of defamation

against Defendant based on his web postingsadonus web forums and on the Preditors &

" The Plaintiff retained the servicespresent counsel of record while the case was
pending.



Editors website. (Docket Nos. 1 & 11.) ®wf the Counts were dismissed by the Court on

Defendant’s motion, with the remaining fiv® be resolved at trial. (Docket No. 16.)

® The remaining five counts &sue at trial were baseu the following postings:
Count One Statements:

“| say it's time to report Vic Cretella to the Maryland Bar Association for attempted
extortion. Let them sort it out and decide wiegtthat's what he’swolved in or not.
Let's not forget his law firm. They migimib know what he’s doing. They might not
want the blackeye [sic] he’s giving them.”

“Perhaps your office is unawgrbut Mr. Cretella seems be involved in what | would
characterize as extortio’ve enclosed a copy of the documentation that leads me to
express this extreme displeasure with ongooir lawyers because he appears to not only
represent a business | consider to be amamgldaziest in the world, but to be actively
consorting with them in furthering its unethl if not illegal methods. 1 full intend to

also report him to the Maryland State Bar Association for disciplinary action.

Okay, folks, if you want to help, send amnail to those addresses.. If you have
documentation about PA or Vic, offer to gik¢o them Maryland State Bar Association
to use in considering whether to administecghilinary action to dear ole Vic. Hey Vic,
| hope you're reading this so you can incluae on the offer you made to Christine.”
(Compl. 11 7-9.)

Count Two Statements:

“I'm certain that Victor Cretlla will be grateful for the work since he’s now PA’s
general counsel. We can only specutatdhow much embarrassment he caused his
former employer but PA’s [sic] obviously thinggyhly of him. | guess he resonates with
them like a glove.”

“Look at it this way. Without his formdirm vouching for him to the State Bar
Association, he might be just that much elo® losing his licensel think all of the
letters of complaint we wrote to the autities in MD might have actually had some
effect. If that's so, then we do it again trery next time he steps out of line again.”

Count Three Statements

“Well before Vic's professional move, he sveargeting a writer who frequents another
board. In response, a number of writers gemails to various lawyers in Maryland who
look over ethics among Md lawyers and suthlso sent emails to over twenty such
lawyers and included the law firm that Vic wetkfor at the time. | suspect his sudden
change of employment might have been dudédbacklash against his attempt to attack

10



In a defamation case, a plaintiff has thedeur of establishing at trial that: (1) the
defendant made the alleged statement; (2%t ment was about the plaintiff; (3) The
statement was seen or heard by someone othethtbgaintiff; (4) the statement was false; and
(5) the defendant made the statement knowitmbe false or, believing it to be true, the
defendant lacked the reasonable grounds for babéf or acted negligently in failing to
ascertain the facts on which the statementlveasgd. (Jury Instruction No. 2, citing Mathew
Bender & Co., Inc., Virginia Model Jury Insttions: Civil 37.020 (LexisNexis Group 2007)).

Before trial, the parties stipulated to the following for use at trial:

that writer. In other words, he’d been repenting PA for a number years now without
any problems. There’s no other readily appareason for such a dramatic employment
change.”

“Seems to me ole Vic is demonstrating whysh®o longer with his former firm. | guess
socializing only goes so far, doesn'’t it ViGmewhere along the line you actually have
to produce.” (Compl. § 11.)

Count Four Statement:

“7/14/07: PublishAmerica lawyer Victor Cretellaringing contract? This is what we’'ve
had reported to P&E. According to owusce, Vic has infringed upon or is breaching
the terms of the contract in regards to the #altion clause. So this is how PA operates?
They don’t honor their contracts or shawy good faith even when it comes to
negotiations and arbitrationBy the way, anyone who has haealings with an attorney

in Maryland who knows #y are in violation of the law dheir ethics code can file a
complaint against the attorney using the information at
http://www.courts.state.md.ustggrievance/complaint.htmiThis site lists some of the
sanctions applied to varioudt@neys. According to ounsirces, sounds like it's time to
report Vic for his behavior.” (Compl. T 13.)

Count Five Statement:

Vic had to leave his former employer aféecertain party contacted the entire Ethics
Committee for the Maryland Bar Associatioomd with his employerafter an attempt
by Vic to extort payment to PA from an AWtiter who expresselder opinion about PA
on the AW site.

11



1. That the Defendant, David L. Kuzminski, “published” and otherwise authored or
wrote the various internet communicatiatibuted to his e-mail address as
contained in the various exhibioffered into evidence;

2. That such internet communications agimated by the Defendant were received
and reviewed by various third paryembers of the general public; and

3. That all copies of all written documents, letters, or other form of written
communications as are offered into evidence are authentic copies.

(Joint Ex. No. 1; Tr. 55-56.) Thus, the omdgues remaining for éhjury, beyond that of
damages, was whether Plaintiff was the persokespof in the alleged defamatory statements,
and the intent or knowledge of Defendaititen the statements were published.

The trial lasted two days, and after heaenglence from Plaintiff, Plaintiff's expert
witness, and Defendant, the jury rendered a vemdi@vor of the Plaintiff. On each of Counts
One, Two and Three of the Complaint, theyjawarded Plaintiff $24,000 in compensatory, or
actual damages, and $20,000 in punitive damages; as to Count Foury thegrded Plaintiff
$24,000 in compensatory damages as well as $24,000 in punitive damages; and on Count Five,
they awarded Plaintiff $24,000 in compensatdaynages, and $32,000 in punitive damages.
(Docket No. 63.) Defendant’s post-trial motion sgelternatively, judgnm as a matter of law
or remittitur that must result in a new triatlife Plaintiff declines to accept the remitted
amount(s). (Def.’s Post-Tridot. “Def.’s Mot.” at 1-6.)

[I. Analysis

In his motion, Plaintiff raises numeroissues, including complaints of misconduct by
the Plaintiff before and during trial, as wa#i errors of the Court in presiding over the
proceedings; and he argues that relief shoulgrbeted either in the form of judgment
notwithstanding the verdict or, alternatively, ttfa respective verdicts should be reduced by the

Court, presumably by remittitur. (Def.’s Post Trial Mot. at 1-5.) Plaintiff argues, in response,

12



that Defendant’s claims are without merit, that the verdict was substantiated by the evidence
presented, and that conduct by both Plaintiff gr@dCourt were well within the limits permitted
by the Federal Rules of Civil Procedure and ajalie case law. (Def.’s Mem. in Opp. To Def.’s
Post Trial Mot. “Def.’s Mem.”) As each of Defdant’s claims require an individual analysis,
each shall be addressed in turn.

A. Defendant’s Motion for Judgment as aMatter of Law and Alternative Motion for
Remittitur of the Verdict.

ConstruingDefendant'ost-tial motion liberally, given hipro sestatus, he essentially
asserts that judgment be entered in his favaa, matter of law; or alternatively, that the awards
be reduced by remittitur due to the excessive nature of the jury awards rendered which, if
declined by Plaintiff, would necessitaeew trial. (Pl.’s Mot. at 1-3.)As each claim involves

a separate analysis, individual standards oexepply, and will also be addressed in turn

accordingly.
1. Standards of Review
a. Judgment as a Matter of Law pursuaémt-ederal Rule of Civil Procedure
50(b)

Pursuant to the Federal Rules of Civil &dure, a party who has moved for judgment as
a matter of law at trial may, within ten daystloé jury being discharge renew the request for
judgment as a matter of law, which may include an alternative request for a new trial. Fed. R.
Civ. P. 50(b). In ruling on a renewed motiortaart has several options and may: (1) allow
judgment on the verdict; (2) order a new trial; grdBect the entry of jdgment as a matter of

law on the claims. Fed. R. Civ. P. 50(b)(1)-(3). Itis well established that a “Rule 50(b) motion

® The Court notes that ironstruing Defendant’s post-trifotion liberally, Plaintiff was
given ample opportunity to address the same issisa®quested by the Court in its February 19
and April 2, 2009 post-trial Orders (Docket Nos. 68 & 74.)

13



should be granted if a district court determjneishout weighing the evehce or considering the
credibility of the witnesseshat substantial evidence does sopport the jury’s findings.”

Konkel v. Bob Evans Farms, Ind.65 F.3d 275, 279 (4th Cir. 1999) (citing White v. County of

Newberry 985 F.2d 168, 172 (4th Cir. 1993)). Maeecifically, a renewed motion for
judgment of a matter of law is properly grattéf the nonmoving party failed to make a
showing on an essential elemenhdd case with respect to whible had the burden of proof.”

Wheatley v. Wicomico County, Maryland90 F.3d 328, 332 (4th Cir. 2004) (citing Singer v.

Dungan 45 F.3d 823, 827 (4th Cir. 1995)).

In addition to the substantive dictatesRafle 50(b), there are procedural requirements
that must also be met in order to properige@asuch a motion. Among the requirements is that
pursuant to Rule 50(b), in order for the trial adorconsider a renewed motion for judgment as
a matter of law, the moving party must have atgsed the motion for judgment as a matter of

law at the close of all the evidence. $&erison v. Edison Bros. Apparel Stores, Ji&1 F.3d

176, 179 (4th Cir. 1998); Smith v. University of North Carqli®32 F.2d 316, 338-39 (4th Cir.

1980). However, there are three exceptionsdaule as recognized llgis Court’s appellate
authority, the Fourth Circuit, namely: (1) whéhere has otherwise been substantial compliance
with the rule; (2) where manifestjustice would otherwise occur since the verdict is wholly
without legal support; or (3) whethe trial judge, irffect, excused thailure to renew the

motion. Seeémith 632 F.2d at 338-39; SunTiger, Inc. v. Scientific Research Funding Group

F. Supp. 2d 601, 604 (E.D. Va. 1998). These exgeptare based on the general principle that
the Federal Rules are to be liberally constraed, for situations where “both the adverse party

and the court are aware that the movant consinaibelieve that the evidence presented does not
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present an issue for the jurytie purposes of Rule 50 shoulchgeally be found to have been

met. Singer45 F.3d at 829 (quoting dbre’s Federal Practic§ 50.08, at 50-91).

Plaintiff, in his reply briefcorrectly notes that Defendant failed to formally raise a Rule
50(a) motion at the close of allidence. (Tr. 22-23.) Indeed, the Fourth Circuit has noted that
the requirement for a properly directed motion at the close of the evidence as a prerequisite for a
Rule 50(b) motion “is not a mere technicality”, ahdt “it serves vitally important interests in

the fair conduct of litigatin.” Miller v. Premier Corp.608 F.2d 973, 980 n.3 (4th Cir. 1979)

(citing Virginia-Carolina Tie & Wood Co. v. Dunhat06 F.2d 383, 385 (4th Cir. 1939)).

However, the Fourth Circuit has also recognittet there are limited excepns to the rule, as
noted, that are necessary to seéheeinterests of justice and to ensure that all circumstances are
fairly considered at the post-trial stage. S@gger 45 F.3d at 829.

Here, it is clear that the Court effectivelycused the Defendant from formally making a
Rule 50(a) motion at the close of all the eviderasethe Court had madeclear, both at the
close of Plaintiff's evidence, and upon ruling oaiRtiff’'s motion for a directed verdict at the
close of all the evidence, that the matter comtdisufficient factual concerns for the jury to
consider. (Tr. 182, 223-24°% Specifically, the Court informetthe parties that it was aware of
Defendant’s continued contentiotiet there was insufficient evidence to sustain the claims
against him, and at the close of Plaintiff's evidence, the Cecognized that especially given
Defendant’spro sestatus, it accepted Defendants contentasia proper motion “so that there’s

no default issue later.” (Tr. 182.) As suiths clear that the gt of the procedural

19 The Fourth Circuit has recognized thatircumstances where the trial court has
indicated that there was a jussue(s) involved at the closeRIifintiff's evidence, it was proper
to review the Rule 50(b) motion, despite failtwmecomply with the procedural requirements of
raising a formal motion at the close of all evidence. Seger 45 F.3d at 829 (citing Boynton
v. TRW, Inc, 858 F.2d 1178 (6th Cir. 1988)).
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requirements were met, as Plaintiff was properiynotice as to Defendant’s contentions, and the
trial court clearly indicated that it was excusthg procedural formality of renewing the motion
at the close of all the evidenc&herefore, Plaintiff's argumentahthe Court’s consideration of
Defendant’s Rule 50(b) motion gsocedurally barred lacks merit.
b. Remittitur of Damages and New Trial
Remittitur is a well-established practice that requires a trial court to order a new trial
unless the plaintiff accepts the reduction ofrg pward that the court has deemed to be

excessive. SeBtamathis v. Flying J, Inc389 F.3d 429, 438 (4th Cir. 2004); Norfolk Beverage

Company, Inc. v. Chd59 Va. 348, 353 (2000). Specifically, the procedure for remittitur allows

a trial court to resolve what it concludes to be an excessive verdict by conditioning the granting

of a new trial on the plaintiff's regtion of a reduced verdict. S&eM. Garrett Realty, Inc. v.

Century 21 Real Estate Corfi.7 F. App’x 169, 172 (4th Cir. 2001). Thus, “with remittitur, the

Court does not order that the damage awardlisced; instead, the court gives the plaintiff the
option of accepting a reduced amobor trying the case over.” ldt 173.

Although there is no specific rule or provisifam remittitur in the Federal Rules of Civil
Procedure, such determinations are foundedaire Ew principles, and should be ordered in

circumstances “when a jury award will resulaimiscarriage of juke.” Hughston v. New

Home Media552 F. Supp. 2d 559, 564-65 (E.D. Va. 2008) (citing Bennett v. Fairfax Gounty
432 F. Supp. 2d 596, 599 (E.D. Va. 2006)). Howengmittitur is restricted to particular
circumstances which have beeaarly identified by the controlling state authority, the Virginia
Supreme Court:

A trial court may set aside a verdigcause it is excessive if the amount

awarded shocks the conscience of the tositiner because it dicated ‘the jury

has been motivated by passion, corruption or prejudice’ or ‘has misconceived
or misconstrued the facts or the law,b&cause it is so disproportionate ‘to the
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injuries suffered as to suggest thasihot the product od fair and impartial
decision.’

Government Micro Resources, Inc., et al. v. Jack®ah Va. 29, 44 (2006) (citing Shepard v.

Capitol Foundry of Virginia, In¢.262 Va. 715, 720-21 (2001)). ¢tonducting an analysis

involving possible remittitur, a coumust consider all ahe factors that might have influenced
the jury in reaching their verdict, and to considievidence in the light most favorable to the

prevailing party at trial. _Sefeairshter v. American National Red Cross, et32 F. Supp. 2d

646, 658 (E.D. Va. 2004); Government Micro Resour2és Va. at 47. Given the deference

that must attend jury verdicts, “[a] trial court wilbt set aside a verdict e@has inadequate or as
excessive merely because the court may have awarded a larger or smaller sum had it been the

trier of fact.” Stamathis389 F.3d at 442; SedsoNorfolk Beverage Company, Inc. v. CI#b9

Va. 348, 354 (2000). If the verdict was impartially rendered and dependent on competent
evidence, it shall not be disturbed. Fedrshter 322 F. Supp. 2d at 658.

Moreover, in applying the remittitur standardper sedefamation cases, it is clear that
the Virginia Supreme Court, agll as federal courts applyingrginia law on the issue, have
crafted a narrower view of wheemittitur is applicable. Asxpounded by the Virginia Supreme
Court, the law of defamation histoally protects an individual’basic right to “personal security
in their uninterrupted entitlement to enjoymentladir reputation,” and as such, “[s]ociety has a
pervasive and strong interest in preventing eedressing attacks upoeputation.” Gazette,

Inc. v. Charlottesville Newspapers, In229 Va. 1, 7 (1985)(citing Fuller v. Edwayds80 Va.

191, 197 (1942)). As to defamatiperse the analysis is extended ostep further whereby the
false statements necessarily “prejudice [a] persdmsior her professioor trade.” _Swengler v.

ITT Corp. Electro-Optial Products Division993 F.2d 1063, 1070 (4th Cir. 1993). “The critical

distinction between defamatiqer seand other actions for defamation is that a person so
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defamed is presumed to have suffered general damages, and any absence of actual injury is
considered only in diminution of damages.” Stama®&® F.3d at 440. In addition to the
presumed damages caused by such statemengsnaffinay recover, not only for the economic
or out-of-pocket damages inwveld, but also for resulting emotional harm, embarrassment and
mental suffering._Se@. at 439. Thus, in a remittitur determination wheee sedefamation
damages are at issue, the plaintiff is not rexglio prove actual damages, and “even in the
absence of any evidence of pa@ry loss, the damages which the injured party is entitled to

recover may be substantial.” Poulston v. R&&K Va. 254, 261 (1996) (citing Slaughter v.

Valleydale Packerdnc., of Bristol 198 Va. 339, 348 (1956)).

However, although applicable case law cades that evidence of actual damages does
not have to be demonstratedoer sedefamation cases, that does not mean that a jury may
simply “conjure up” an appropti@ verdict without some ratiohieelationship to the underlying
facts and circumstances of the case. The remi#titatysis, though limited in such cases, is still
a factual analysis in which tle®urt must examine the evidence presented and its relationship to

the amount of damages awad by the jury._See e,&chnupp v. Smitl249 Va. 353, 366

(1995); Gazette, Inc229 Va. at 48. Therefore, in ayahg the actualamage award in

defamatiorper secases, this Court will reference the Virginia “shocks the conscious” standard,
while also being mindful of the deference givenquity awards which nevtheless can, at times,
have an imperceptible basis.

Unlike actual damages, which often comgette for a plaintiff's quantifiable losses,
punitive damages have been established to punish a wrongdoer for extraordinary misconduct and
to deter others frordoing likewise._Se&tamathis389 F.3d at 442. Due to the unique nature of

punitive damages, a review of a jury’s punitivendges award requires an analysis of both state
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and federal law. Sddughston552 F. Supp. 2d at 568. Speciflgal[i]n reviewing an award

of punitive damages, the role of the district court is to determine whether the jury’s verdict is
within the confines set by state law, andl&termine, by reference to federal standards
developed under [Federal Rule of Civil Proce&] &9, whether a new trial or remittitur should be
ordered.” Id.

Under Virginia law, there are several fastarcourt must take into consideration when
determining whether a punitive damages awapager, including: (1) consideration of the
reasonableness between the damages su$tmkethe amount dfie award; (2) the
measurement of punishment required; (3) Wwhethe award will amourtb a double recovery;

(4) the proportionality between the compensasorg punitive damages; and (5) the ability of the
defendant to pay. lét 568; sealsoPoulston 251 Va. at 264. As with actual damages, the
analysis is unique iper sedefamation cases, because a court must acknowledge that punitive
damages may be awarded by a jury in circamsts where actual damages were neither found,
nor proven._Se8wengler993 F.2d at 1071. However, although punitive damages may be
appropriate in certain cases without there being actual danthgedpes not preclude a case
involving punitive damages from remittitur review, as a punitive damages award must still bear
some reasonable relationship to the evidenosidered by the jury, and the award must be
founded on clear and convincing evidence thdebdant had acted with malice. See,e.g.

Stamathis v. Flying J, Inc389 F.3d 429 (4th Cir. 2004); Poulston v. Rad2k1 Va. 254 (1996).

2. Analysis of the Individual Claims faJudgment as a Matter of Law, or
Alternatively, Remittitur

a. Analysis of Count One Claims
The defamatory statements that are the lwd<Bount | concern staiments reflecting that

Defendant had written to Plaintiff's emplayand the Maryland Bar Association Ethics
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Committee concerning what he alleged wasratp misconduct, and statements encouraging
other members of the Absolute Write websitedahe same if they knew of evidence of such
conduct by Plaintiff. (Compl. T 1 7-9.) In examig the actual damages amded to Plaintiff for
Count I by the jury, it is clear #t the finding itself as to treavard of actual damages rests upon
an appropriate evidentiary foundation, such that judgmemastter of law would be improper;
however, the damages awarded were subatigrbeyond the harm allegedly suffered by
Plaintiff, and as such, remittitur is appropriate.

The Plaintiff provided sufficient evidencetatl to demonstrate that the Defendant
intentionally or negligently postiethe statements about Plaintifbpecifically, the statements
themselves refer to Plaintiff by name, encoerathers to act as Bsndant had, and, in one
posting, Defendant, in effect, taum&intiff to respond to Defendastallegations. (Pl.’s Exs.
19 & 20.) Furthermore, when considered ia tontext of the circumstances involving the
“cease and desist” letter sent toriShine Norris, the statements could be readily construed by a
reasonable person as being retaliatory in nat{ie’s Exs. 13, 15, 17, 19 & 21.) At trial, when
asked about the specific posts f@alant was asked if he was tatigg Plaintiff, to which he
responded that: “[Plaintiff] targeteahother writer, | just stood upr that writer.” (Tr. 151.)
Defendant also testified that hencouraged [other authors] to send letters or e-mails to the
authorities complaining about the treatmenthig other writer who was merely trying to
(inaudible) the behavior of Publish Americ&]s (Tr. 153.) Such statements, along with
Defendant’s posts on the Absolute Write message board, could easily be inferred to be
intentionally or negligently made in an attempt to retaliate against Plaintiff, and as such,

judgment as a matter of law is not appropriate.
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In regard to the Defendant’s requestriemittitur, however, given the circumstances,
venue and context of the statements related to Count I, the actual damages awarded were so
excessive as to “shock the conscious” in theesémest, based on the evidenpresented, the jury
misconstrued the applicable facts and law. mefging the statements alleged as the basis for
Count I, it is clear thahe most disparaging and defamatory of the comments is the text of the e-
mail that was posted by Defendant suggestingRkantiff engaged in illegal or unethical
conduct in his capacity as an attorney. Thergtlests included in Count | presumably intended
to garner support for the accusations against fiffasuggesting that Defendant’s motive was to
retaliate against Plaintiff for his interactions wi@hristine Norris. Such statements, considered
together, directly compromised Plaintiff's repiima and accountability ihis chosen profession,

and as such, are defamatpegr se SeeUnion of Needletrades v. Jon@68 Va. 512, 519

(2004) (quoting Fuste v. RivergidHealthcare Association, In@65 Va. 127, 132 (2003)).

But even given that the statements are defamatrge and, as such, actual damages
are presumed, that does not allow, as prelyausted, for a jury verdict beyond what can be
reasonably attributed to Plaifiits actual loss or harm as a rétsof such statements. Although
there is scant case law directirggnittitur of actual damages per sedefamation cases, the
Virginia Supreme Court, and Fourth Circuit easdopting Virginia law, have not precluded
remittitur in such cases, and thus, this Court bates, that although unusual, there are situations
in which the verdict in @er sedefamation case does in fadshock the conscious”, making
remittitur necessary and appropriate.

The essence of Plaintiff's tlamation claims in Count | are based on the comments in the
e-mail posted by Defendant which he sennambers of the Maryland State Bar Ethics

Committee and to the office e-mail address at Pfiimformer law firm. It is important to note
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that in Plaintiff's Complaint, hoewver, he did not allege defan@tion the basis of the original e-
mail that Defendant sent; but instead, simply akéareproduction of the text of that e-mail on
the Absolute Write website. (Compl. § 8.) tAe same time, though, at trial Plaintiff focused his
testimony at trial on the injury he purporteglyffered due to colleagues in his profession
reacting to the original e-maitpt the reproduction of it on thAbsolute Write website. (Tr. 80,
82.) While Plaintiff’'s embarrassment is relevantagard to the original e-mail comments, it is
wholly separate from the embarrassment Ffamitegedly suffered due to people reading the
reproduction of the e-mail on the Absolute Wrtebsite, and such a circumstance must be
distinguished from the earlipublication to assessédlproper measure attual damages for
Plaintiff's stated claim. @ted another way, actual damages for the claim should reflect the
damage suffered due to accessing the copyeoétmail, as well as Defendant’'s comments
regarding Plaintiff's being disciimed, on the Absolute Write weits. In that regard, however,
Plaintiff failed to present evahce at trial suggesting that sieffered any harm from the

members of the small web-based community irgathe comments, none of whom he alleged
were professional colleagues.aiptiff did testify that he suffered some embarrassment from the
reproduction of the e-mail, stating that while “had no problem” with Defendant sending a
complaint to the Maryland State Bar, he wasbarrassed that Defendant reproduced the e-mail
on the internet for others toexw more publicly then they walihave otherwise been able to
access. (Tr. 82-83.) While such embarrassisgmtoperly considered, and does merit the
award of some damages, the jury awar82¥,000 does not properlyflect the distinction
between the embarrassment caused to Plaintiff by the original e-mail, which was not at issue in
the case, and the more nominal damage caus#tebgproduction of the e-mail on the Absolute

Write website.
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Plaintiff also argues that evidence of attlEmages, in addition to the embarrassment
suffered by reproduction of the email, included ewice that the posts in Count | were, and still
are, easily accessible to anyanethe internet who “Googles”Plaintiff's name. (Tr. 86-87.)
Specifically, Plaintiff argued ati& that his friends, family and colleagues were able to put his
name into the Google search engine, and tlesetitomments would appear, placing Plaintiff in
a humiliating light. (Tr. 86-87.) Additionally, Pldiff asserted at trial that he suffered from
anxiety that future employersonld search for information abohim on the internet, and would
be able to access the comments, which datileast hinder his prospects for future
employment. (Tr. 78-79.)

In support of this assertion, Plaintiff presenéedexpert witness whestified that if the
comments were discovered by future perspectivel@ars, they could intéere with Plaintiff's
employment prospects, because Defendaat'sments place Plaintiff's character in a
guestionable light. (Tr. 122-23.) However, imoection with this argument, Plaintiff failed to
present evidence, even through his expeity &a&w accessible the comments actually are (or
would be) for someone searching the internetrffmrmation on Plaintiff. The expert withess
testified that he “went on Goagjland that he “did some checking . . . on the Absolute Right
[sic] website,” and that “based on those thitigg Mr. Kuzminski had said, the red flag would
be waiving very high at a searfim and they would put Mr. Cretella’s file asitig(Tr. 122.)
However, when asked on cross-examination whdtbdrad searched “the rest of the Internet for

comments or articles involving M€retella”, the expert statedat he had not conducted that

1 “Googled” is derived from the verbdtGoogle” which refers to using the Google

search engine to obtain information on wWald wide web._Mirriam-Webster Online
Dictionary, http://www.merriam-webster.com/diction&gpogled (search term: “googled”). In
this case, it was used synonymously by the madsgereferencing an internet search via the
Google search engine as well aaaucting any general internet seawth any search engine.
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type of general search, implying that he only ledlat the comments that Plaintiff had asked him
to examine, and did not conduct a “Google” seanch general internsearch that would
actually result in an employer retiag the comments made by Defend&n(Tr. 123.)

Similarly, Plaintiff testified that he had fnds and family who had searched for his name
on the internet and had found the comments madzelisndant. (Tr. 86-87.) In support of his
assertion, Plaintiff presented an e-mail that watten by one of his friends, which he testified
demonstrated that his friend had searched the internet for Plaintiff's name and had found
Defendant’'s comments. (Tr. 87.) In fact, clegsamination of the exhibit does not indicate that
the friend’s search resultedtime Absolute Write website muestion appearing, but instead
indicates that the friend locatedormation regarding Plaintiff's suit against Defendant, and that,
as the friend stated, he “ended up reading sortteeadiscussion board.” (8 Ex. 11.) Plaintiff
also presented a post by Defendant in whicHatter encouraged members of the Absolute
Write community to refer to PublishAmerica ployees by their full name in their message
board postings so that the information postedd:bel more easily accessible via internet search
engines. (Pl.’s Ex. 42.) However, the posswade by Defendant in 2005, over a year before
Plaintiff had become counsel for PublishAmerica. (Tr. 77-79.) Furthermore, as explained by

Defendant in his 2005 post, it is unlikely that Rtdf’s friends or family accessed the statements

2 The Court notes that Defendant was giseveral opportunities, both before trial and
during the expert’s testimony tpestion Mr. Silverman as toshgualifications as an expert
witness and the basis of his opinion(s). AtHeal Pretrial Conferenc®efendant was further
informed that he had the rigtd question or object to Mr. I8ermans’s qualifications as an
expert in this field and/dhe validity of his opiion(s), but Defendant responded that he
preferred for Mr. Silverman to testify. Dag the trial, Defendant did not examine Mr.
Silverman as to his qualifications or thestsafor his opinion(s), and given Defendant’s
informed, continued rejection of such a linarafuiry, the Court allowed Mr. Silverman to
testify, despite concerns arising from the ®upe Court’s holding in Daubert v. Merrell Dow
Pharmaceuticals, Inc509 U.S. 579 (1993). Séxder in Final PretriaConference, November
17, 2008 (Docket No. 58.)
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made in Count | through any imtet searches that they cowitkd, as none of the comments
refer to Plaintiff by his full name, rather he i$ereed to as Mr. Cretellar by his nickname of
“Vic”, indicating that it wouldbe unlikely that the statements on the Absolute Write website
would be found either by friends, family future employers who “Googled” Plaintiff's full
name.

The Court recognizes that the Plaintifideired personal embarrassment and humiliation
in regard to the reproduction of Defendant’s etlsimsiplaint against Plaintiff, in addition to the
comments encouraging others to do the same; henwgiwven the nuances in the case, including
the fact that Plaintiff's Complaint alleged defama solely for the reproduction of the text of
the email on the Absolute Write website, and laintiff spoke genelly about, but failed to
prove, that the Count | commentere accessed by, or accessible to, more then just the members
of the small online community involved, it is cteéhat the actual damage award is excessive. A
review of the evidence thus imdites that the jury misconstrued the actual severity and residual
effects of the Count | comments and, therefaemittitur of the actual damages in Count | to a
quarter of what the jury awaded, or $6,000.00, is deemed appropriddéhile such a reduction is
necessarily arbitrary in the absence of firroegiainable measure,petially where actual
damages are presumedo@r sedefamation claims, the percegéareduction appears appropriate
and sufficient to the Count given such circumeé&as to the questionable accessibility of the
comments, the limited audience likely involveddahe speculative nature of the supposedly
expert evidence regarding possililiture employment prospectathhe Plaintiff had not yet
pursued.

In addition to the reduction of the actuahdeyes awarded by the jury, Plaintiff asserts

that the Court should also gtgndgment as a matter of ldar the punitive damages awarded
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for Count I; or, alternatively, &nCourt should remit the amountlasng excessive. In order for
punitive damages to be properly awarded, thenBfamust demonstratby clear and convincing

evidence that the Defendant acted with actual malice.Gégernment Micro Resourcea71

Va. at 42. To establish actual malice, Plaimtiffst show that the Defendant “either knew the
statements he made were false at the time lue tfieem, or that he made them with a reckless

disregard for their truth.”_Id(quoting_Ingles v. Dively246 Va. 244, 253 (1993)).

As discussed earlier, the nature of theesteents alone, particularly when coupled with
Defendant’s testimony as to his intent, are sigfit to establish that punitive damages were
properly awarded. The statements in Cowareltaunting and vindictey and as Defendant
testified, they were generatedadirect response to what he bedid to be an attack on another
author. (Tr. 151.) These “reactionary” statetagrosted on the message board accuse Plaintiff
not only of unethical conduct, but also of illegats. Although the Defendant stated in one of
his posts that he had information substamtgathe claims, Defendant did not present such
evidence at trial, thus leaving the jury witle titeasonable inference that the allegations against
Plaintiff were based on speculation alone. kemore, the Plaintiff presented significant
evidence that Defendant’s statements were maithea vindictive intent. Indeed, the evidence
presented confirms that shor#jter posting the copy dhe e-mail sent to the Maryland Ethics
Committee, Defendant actively enraged others to do the same. (Tr. 153; Pl.’s Ex. 19.)
Moreover, after posting the text of the e-mail, Defendant wrote on the message board: “Well,
let's see Vic deal with this . . . Yes, this justniveut in email. They want to play rough, then
let’s level the playing field just a bit.” (Pl.Bx. 19) (emphasis in iginal). The clearly
acrimonious sentiment, accompanied by the sericafegsional allegations against Plaintiff, and

the “call to arms” instigated by Defendant, are sidfit to establish that the postings in Count |
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were made with actual malice. At the samee, however, and aseriously discussed, an
award of punitive damages must still bear some relationship to the harm inflected, based on
consideration of all the circumstances involwetiere, otherwise, it would appear to merely
constitute double recovery, or be vindictivatsxown sense that would detract from whatever
deterrent effect was intended.c@ordingly, a quarter percent ce@ry (or seventy five percent
reduction) to $5,000.00, commensuraithwhe reduction of the aalidamage award, appears
appropriate. The Defendant’s motion for a rteal, in that regad, will therefore be
conditionally denied, subject flaintiff’'s acceptance or rejgon of the remitted damage
amounts.

b. Analysis of Count Two Claims

The alleged defamatory statements ougt Il are web postings by Defendant on the
Absolute Write website in which he attemptsetglain Plaintiff's proéssional transition from
his former law firm to in-house counsel at RsibAmerica. (Pl.’s Ex. 22.) In the comments,
Defendant speculates as to “how much emsamant” Plaintiff caused the law firm while
employed with the firm, and statsat Plaintiff “might be just that much closer to losing his
license” now that his former law firm is not “vounfg” for him. (Pl.’s E. 22; Compl. § 10.) In
his post-trial motion, Defendantqeests renewed judgment as a matter of law, or, alternatively,
remittitur of both the actual and punitive damages awarded by the jury.

Defendant’s renewed motion fordgment as a matter of lawwsthout merit, as a review
of the Record demonstrates that Plaintiff prodidafficient evidence at trial demonstrating that
Defendant intentionally or negligently posted gtatements about Plaintiff. The Count Il
statements, particularly when read in lightDefendant’s continuous postings regarding

Plaintiff's employment statuspuld be reasonably interpreted by a jury as a campaign by the
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Defendant to specifically “targePlaintiff. At trial, Defendanstated that he believed in
“targeting” the employees of PublishAmerica ider to expose what he believed to be their
misconduct in the publishing indugtr (Tr. 137, 140-41, 143.) Specifically, when asked at trial
if he wanted to target the employeesPoblishAmerica, Defendant responded by stating
“[t]hat’s how you go about getting rid of the gangou target the members of it.” Additionally,
in explaining why he believeddhhis ethics complaints togfMaryland Bar would have caused
Plaintiff to change careers, Plafhstated that when he initially perted Plaintiff, “the most [he]
thought would happen would [be fBraintiff to] get a reprimand &m his boss”, but that when
he realized that his actionsght have something to do witha/tiff’'s employment transition,

“it was icing on the cake because [he] didn’t khihe] had done anything more than maybe get
[Plaintiff] a reprimand.” (Tr. 154.) However, sj@te his personal beliehd/or excitement at

the prospect that his actioresulted in the change inditiff's employment, Defendant
admitted at trial that he was never contadtgdhe Bar Association, or aware that any
investigation was undertaken, bdsmn his input. (Tr. 134-35.)

In addition to the testimony by Defendattout his general contempt against all
PublishAmerica employees, Plafhpresented several exhibitg postings by Defendant in
which Defendant’s personal animosity towardsimliff was evident. (Tr. 143-44, 156, 167-68.)
In displaying one such post to the jury, Plaintiff's counsel asked Defeatlaut one of his web
postings in which he wrote: “H&cwe might even convince the F&I suggest to Cheney that he
invite Victor out for some humg.” (Tr. 144, Pl.’s Ex. 25.When asked whether the comment
was directed towards Plaintiff, Defendant tedtifibat it was, and th&e had been referring to
the incident where former Vice President Chefied a habit of shooting lawyers while they

were hunting.” (Tr. 144.) Defendant followagd by stating: “[a]t least we had some good use
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of Cheney while he was in office.” (Tr. 144Burthermore, Plaintiff submitted several exhibits
in which Defendant had continually taunted tlaintiff which ready demonstrated that
Defendant harbored contempt toe Plaintiff. (Pl.’s Ex. 724, 25, 37, 38.) Such postings, taken
together, demonstrate a basfinding that Plaintiff's Count Il comments were made
intentionally or negligently, anthus, Plaintiff's reneved judgment as a matter of law must be
denied as to Count II.

In analyzing Defendant’s alternative requiestremittitur, the Court finds, as with the
Count I claim, that given the circumstances, vesmg context of the statements in Count Il, the
actual damages awarded were so excessive*aldok the consciousindicating, based on the
presentation of the evidence, that the jury omstrued the applicabladts and law. As with
Count I, the statements in Count Il compronidaintiff's reputation and accountability as an
attorney, and as such, are defamapmyse Specifically, Defendant’s statements suggest that
Plaintiff was an incompetent attorney, causing eanasament to his employer, and that Plaintiff
was in danger of losing his professional lisen Obviously, suchatements directly and

adversely affected Plaintiff's paitation as a professional. Seeetella v. KuzminskiNo.

3:08cv109, 2008 WL 2227605, at {B.D. Va. May 29, 2008); semsoCarwile v. Richmond

Newspapersl96 Va. 1, 7-8 (1954). However, as dissed in conjunctiowith Count I,
although actual damages are presumeg@doisedefamatory statements, such a standard does
not allow for an award beyond what can be readgratributed, at leagso some foreseeable
extent, to Plaintiff's actual loss or haas a result of the statements.

As with the Count | claims, Plaintiff testified that the statements by Defendant regarding
the reasons behind Plaintiff's change in emgptent embarrassed him, and caused him anxiety

for fear that his friends or family would gaincass to the statements on the internet. (Tr. 84, 86-
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87.) While such embarrassment is plausiblé,ramevidence was necessary to establish that
such harm had been caused to Plaintiff,jtiry’s actual damagesvard of $24,000 for actual
damages as to the Count Il comments does nohily relate to the gzulative and otherwise
innocuous damage actually inflicted on Plaintiffs discussed earliethe Plaintiff did not

contest that the Absolute Write website waslatively small online forum, and he provided no
substantive evidence demonsingtihat anyone had actually disered the Count Il statements
via an on-line internet sech. While Plaintiff's actual darmgas should account for his professed
anxiety, the award must alsdleet that no tangible harm wacaused by documented incidents
of the posts being accessed by friends or famitliout them having been specifically directed
to the postings.

Furthermore, Plaintiff testified that theastments adversely impacted on his job search
when he had decided to leave the law firneamly 2007, and presented expert testimony that
these statements would harm any future attempts to secure other legal employment. (Tr. 86, 122-
23.) In reviewing the actual damages claims,@ourt notes that thetatements in Count Il
were made on May 4, 2007, several morifter Plaintiff had already deded to accept the in-
house counsel position with PublishAmerical.’$fEx. 22; Tr. 77-80.) Thus, the actual
damages awarded must be based solely on tdspgctive harm that the comments would have
on Plaintiff if he sought different employmentthe future upon vacating his position at
PublishAmerica.

As with the damages issue related to CaouRtaintiff presentedhe testimony of Arnold
D. Silverman, a professed expert witness in theege area of employment issues. (Tr. 115-16.)
In his testimony, Mr. Silvermarxplained what types of factoesnployers look for when they

are determining which applicarits interview and subsequentiyre, without delineating the
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precise process undertaken by most law firmsgallastitutions. (Tr. 118-20.) Mr. Silverman
also explained the process he employed in amadyRlaintiff's particular situation, and the effect
Defendant’s comments could havePlaintiff's career plans. (Tat 120-22.) Mr. Silverman
testified that he reviewed summations of tlw@ proceedings, as well as comments, letters and
statements made by Mr. Kuzminski regardingmiifiiand PublishAmerica. (Tr. 121.) He
testified that he also engaged in some researbis own, by utilizing “Google” and “checking .

.. on the Absolute Right website/here he testified that he “fouradfull number of situations on
that website in which Mr. Kuzminski made comamts.” (Tr. 122.) Based on his research, Mr.
Silverman concluded that Defendant’s comments would raise a “red flag” on any applications or
résumé Plaintiff would forward to future potential employers and would thereby adversely
impact Plaintiff's employment opporturmas in the future. (Tr. 122-23.)

While there may be some merit to Mr. Silwemn'’s conclusions, a closer examination of
his testimony and process helimgd demonstrate several contethat would have confused,
and potentially misled, the jury &s the value of hisonclusions. First, Mr. Silverman failed to
delineate the hiring process gendigréor a law firm, and more spdaally, a law firm that would
be seeking to hire a candidate sashPlaintiff who woud have at least fivid ten years of legal
experience. (Tr. 118.) Furthermore, Mr. Silvemfiailed to testify to th likelihood of a future
employer finding the comments madebgfendant, particularly in light of the fact that in most
of the web postings, Plaintiff is referred to amly “Vic”, or some other short version of his
name. Additionally, Mr. Silverman testified thae did not conduct a geral internet search
beyond the websites that were provided to hinRlayntiff, and thus, the effects of a general
“Google” search, that Plaintiff'saunsel reiterated several timeswid be damaging to Plaintiff,

was unsubstantiated by the expert witness’s testimony. (Tr. 123.)
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The Court recognizes the Plaintiff's lagiate concerns regarding his personal
embarrassment and anxiety in the statemenengpatly being found; however, given the fact
that Plaintiff failed to produce evidence osdovery of the Count Il comments by employers,
colleagues or friends and famignd additionally failed to provedevidence as to the actual
accessibility of the comments via an internet search engine, it is clear that the actual damage
award is excessive. A review of the evidenahaates that the jury misconstrued the actual
severity and residual effects of the Countddmments; thus, remittitur of the actual damage
award in Count Il by the same percentage (75%guarnas applies to Count I, resulting in an
adjusted amount of $6,000.00, is deemed appropriate.

In addition to the reduction @fctual damages, Plaintiff astsg as with all the Counts,
that the Court should also gtgndgment as a matter of ldar the punitive damages awarded
for Count Il; or alternatively, the Court should remit the amount awarded as excessive. As
discussed earlier, in order for punitive dansatgebe properly awarded, the Plaintiff must
demonstrate by clear and convirgievidence that the Defendantextwith actual malice, either
by showing that the Defendant iteer knew the statements he made were false at the time he
made them, or that he made them witieekless disregard for their truth.” S€&®vernment

Micro Resources?71 Va. at 42. The nature of theudt Il statements, particularly when

coupled with Defendant’s testimony regarding his contempt for Plaintiff and the postings where
he, in effect, taunts Plaintifgstablishes clear and convincingdance of Plaintiff’s malicious

intent to injure or cause embarrassment to Plaintiff. However, upon review of the statements,
particularly when analyzed in the contextloé significance and purpose with which Virginia

law views punitive damage awards, it is cléeat the $20,000.00 awarded in punitive damages

as to Count Il is also excessive.
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Punitive damages have been authorized under Virginia law to be awarded for the purpose
of punishing the wrongdoer for extraordinary neisduct and to warn others against doing the
same._Se&tamathis389 F.3d at 442. A federal district court reviews punitive damage awards
by applying the state substantive law of pumitdlamages under standards imposed by federal
procedural law, in order to determine whetherrg’ guverdict is within the confines established
by state law, and by referencing the federal statsddeveloped in regard to Federal Rule of

Civil Procedure 59. Atlas Food Syster® F.3d at 593. While juriese “authorized to award

punitive damages on a framework of liability and factors supplied by state law, the judgment a
jury makes as to themountis reviewable by federal trial aas under Federal Rule of Civil
Procedure 59 less deferentially than are fddindings which may beneasured against the

factual record.”_Idat 595 (emphasis in original). The Fbu€ircuit has held that district courts
are often more well equipped to make suchrdatetions, given the relative inexperience of
juries in making such “sentencing” determinatidhSeeid. at 594. Thus, a “court’s review of

the amount of a punitive damages award shawldlve comparison of the court’s independent
judgment on the appropriate amowrith the jury’s award to detmine whether the jury’s award

is so excessive as to work an injustice.” Id.reviewing whether an award of punitive damages

is excessive and subject to remittiur, a coumst consider several factors, including the

13 “IW]hen reviewing the amount of a juryfanitive damages award under Federal Rule

of Civil Procedure 59, the districburt has a participatory de@si making role that it does not
have when reviewing a a jury’s findings basellyoon facts. Because the jury’s determination
of the amount of such an award is almost entirely ungrounded in the factual record, a court
cannot generally test the amount amount of atmerdamage award against record facts to
conclude whether, for example, a jury’s $hdlion award or $1 million award is the correct
one. And a jury, which is called upon to makattisentencing’ type of judgment only in the
single case before it, is relativalirequipped to do so. On tlegher hand, the district courts not
only see punitive damage awards daily, but theles are required frequently to impose
penalties for punishment and deterrence in a ard&y of circumstances, both in civil and in
criminal contexts.”_Atlas Food Systen®® F.3d at 594.

33



“reasonableness between the damages sustamtethe amount of the award and measurement
of punishment required, whethiiie award will amount to a doulrlecovery, the proportionality
between the compensatory and punitive damagebsthe ability of the defendant to pay.”
Poulston 251 Va. at 263. A slight adjustment is maoléhe review in the case of statements
which are defamatorger se as it is well established that punitive damages can be awarded in
such a case where actual damages havkee®ot proven, let alone awarded. Beat 264.

The punitive damages awarded for the clairf@aunt Il are so excessive as to unjustly
punish the Defendant for his actions in posting theestents to the Absolute Write website. As
noted earlier in regard to Counthe statements were made in a relatively small venue, to a
group of authors, many of whom had also egpeel some ill will towards either Plaintiff or
PublishAmerica generally. (Pl.’s Ex. 22.) Spieailly, one person on the discussion board even
attached a photo of Plaintiff on the websitel encouraged any aotr who may encounter
Plaintiff at a hearing to weart-shirt with Plaintiff's pictue on it as a way to fluster or
embarrass him. (Pl.’s Ex. 22.) Similarly, seVevaters bantered about Plaintiff's positions and
credentials in the same discussion “threa@Pl.’s Ex. 22.) The group of writers and web-
posters would have been less affected by maat’'s postings thengroup of unknowledgeable
viewers who were not familiar with the contimi@ialogue and bantergarding PublishAmerica
and Plaintiff on the Absolute Write website..gePl.’s Exs. 13-34.) Furthermore, anyone who
were to access this website, particularly lingthy discussionsgarding Plaintiff and
PublishAmerica, were less likely to singlet @efendant’'s comments as being the most
significant, but would likely dravinferences from the commeraad discussion as a whole.

While Defendant’s comments do tend to “stand out” as being accusatory, they are not so
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distinctive as compared to the mainstream disicun on the website to be considered as the sole
influence on a person who may access the discussion board.

In addition to the limited effect of Defendant’s comments oowiride reader, no
evidence was presented at tdaimonstrating that the commemtsre accessed by, or accessible
to, a person who conducts a web-seafcRlaintiff's name. Plaintiffestified that he feared that
the comments would be found, buither Plaintiff nor his expemvitness testified, or presented
evidence of the actual likelihoodahsuch would occur. Again, asted previously, the point is
particularly important when discussing the vemuerhich Defendant made his statements, as the
internet is an ever-changing and otherwsdfable creature, arttie likelihood of finding
specific information can vary at any partiautime. Although such circumstance applies
primarily to the award of actual damages, &lso relevant in considering the appropriate
“punishment” of Defendant for his commentsitaavolves not only te potential harm he
caused, but the potential harm tBefendant could have possibihtended to cause. Given the
nature of the statements, which can be best characterized as negative banter which was “taken
too far,” and given the cumulative harm resulting and the atmosphere in which the statements
were made, Defendants motion for a new twidll be denied conditinally upon Plaintiff's
acceptance of a reduced punitive damage dvmathe resulting amount of $5,000.00 (by the
same percentage as the actual damages awargjstent with the amount and rationale of the
remitted award of punitive damages related to Count I.

C. Analysis of Count Three Claims

Plaintiff's third defamation claim is based two web posts by Defendant made in May

and July of 2007. The first web post was madd he Guild website discussion board, and in

response to comments, questiond aeveral derogatory remarkgaeding Plaintiff's decision to
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accept an in-house position at PublishAmericd.'s(Ex. 35.) In explaining why he believed
Plaintiff had taken the position, Defendant posted:

Well before Vic’s professional move, s targeting a writer who frequents

another board. In response, a nundfexriters sent emails to various

lawyers in Maryland who look over ethiasmong Md layers and such. 1 also

sent emails to over twenty such lawyers and included the law firm that Vic

worked for at the time. | suspect his sudden change in employment might

have been due to the backlash agairsatiempt to attack that writer. In

other words, he’d been representing f8Aa number of years now without

any problems. There’s no other readily apparent reason for such a dramatic

employment change.
In his second statement, which Defendant posted on the Absolute Write website on July 10,
2007, he entered into a dialoguatthegan with one #wr commenting on Rintiff's adherence
to certain arbitration provisions in her pubilisg contract, to whicbefendant responded:
“Seems to me ole Vic is demonstrating whysh®o longer with his former firm. | guess
socializing only goes so far, doesn'’t it ViGmewhere along the line you actually have to
produce”. (Pl.’s Ex. 35.)

Defendant’s statements, which speak diretiplaintiff's capabilities as an adequate
representative, and his capacity generallgraattorney, tend to agpromise Plaintiff's
reputation and accountability as dtoeney, and thus are defamatqgr se SeeCarwile 196
Va. at 7-8. The jury awarded Plaffi$24,000.00 in actual damages and $20,000.00 in punitive
damages, as they also did in regard to Couatsllll. Defendant requestagain, judgment as a
matter of law, or, alternatively, remittitur of the damages awarded.

Defendant’s request for judgent as a matter of law for the actual damages awarded on
Count Il is without merit, as Plaintiff clearlstablished that the Defendant intentionally or

negligently posted the comments on the tworirgediscussion boardsSpecifically, as

discussed in regard to the Colintlaim, the totality of the evidence was such that a reasonable
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jury could have inferred that the comments weag of an on-going “attk” on Plaintiff, via the
Absolute Write website and the Guild Website, ireéfort to retaliate against Plaintiff for his
conduct involving other authors. Such a reabtenmference is substtated by the numerous
statements posted by Defendant in 2007 (#fteiChristine Norris incident) in which he
commented on Plaintiff's professionalism, and, fiea, taunted Plaintiff personally. (Pl.’s Exs.
7,19, 21, 22, 35, 36, 38.) Furthermore, Defendant et trial to his ofgoing dislike of all
PublishAmerica employees, whom he felt wpeepetuating a harmful scheme involving
unwitting authors, and particulartys contempt for Plaintiff.Such testimony, when considered
in light of Defendants numerous web postings alBaintiff, was sufficient to properly establish
a claim of defamation.

As the statements are defamatpey se actual damages are presumed; however, as
noted in regard to the first two claims, limitatioresvertheless exist as to the parameters of a jury
award beyond that reasonably iatited to the tangible as well as emotional harm caused to a
plaintiff. Here, it is cleathat actual damages were prdpawarded for the claim to
compensate Plaintiff for the embarrassment, ihation and anxiety caused by the statements.
Such is particularly true given Plaintiff’'s anxiety of the futheem the statements may have on
any decision of his to seek other employmedtbwever, although some harm was demonstrated,
the tangible evidence of such harm is limitec&k@pative, and was misconceived by the jury for
essentially the same reasons as apply to timslin Counts | and I, such that the actual
damage award of $24,000.00 must be remitted.

Plaintiff could not hae suffered harm during his 2007 jekarch from the statements as
they were both generated several months Bt@ntiff had already accepted the in-house

counsel position with PublishAmerica. Furthermore, while Plaintiff presented testimony by the
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expert witness that Defendant’s comments wdwdve negative hiring implications if the

Plaintiff sought future employment after arijpd with PublishAmerica, the opinions were
unsubstantiated by any evidence destrating the likelihoothat such statements would ever be
reviewed, particularly where neéhstatement contains Plaintgffull name, but only refers to
him as “Vic.” The errors and gaps in thgert’'s testimony, as premisly discussed herein,

were likely misconceived by therjy due to the Plaintiff’'s coue$s continued insistence during
trial that the comments weresglgt accessible by Google, attiigh no evidence was presented to
substantiate the assertion. (49-50, 248.) Again, the insufficienay this regard in Plaintiff's
evidence is particularly important, given theffable nature of the intaeet, whose content is
constantly changing, and where a search for “Vi€ietella” is unlikely to yield results that
include comments that simply refer to a persamed “Vic.” Indeed, as noted earlier, the only
evidence Plaintiff presented to substantiatetheory of damages was an internet posting by
Defendant in 2005, two years before the commernitssae were made, stad that in order for a
Google search to produce thegaive comments about Publisim&rica employees, the “poster”
would need to include the full name of theqmn they were refeneing. Here, based on
Plaintiff's own evidence, it is unlikely that tsgatements in question would be retrievable at
some speculative time in the future if Plaintiffose to seek other employment, and if they were
retrieved, it is unlikely that they would necedlyane associated with Plaintiff. As such,
evidence beyond Plaintiff's personal humiliatiordaanxiety is limited, and a review of the
evidence and testimony presented at trial dematestithe jury’s confusion and misconception of
the harm suffered by Plaintiff, resulting in excessive award. Thus, Defendant’s motion for a
new trial on the issue @fctual damages for Count Il shall be conditionally denied, depending

on whether Plaintiff accepts a remitted damayeard of $6,000.00, as with Counts | and II.
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In addition to remittitur of the actual damagasd consistent with his other requests for
post-trial relief, Defendant requegtidgment as a matter of law or, alternatively, remittitur of the
$20,000.00 in punitive damages awarded or a new trial for the same claim. As discussed earlier,
the nature of the Count Il statements, pattady when analyzed in conjunction with
Defendant’s testimony regarding his contempt for Plaintiff and the additional web postings
where Defendant, in effect, mocks and taunésniiff, are enough to establish by clear and
convincing evidence that Plaith maliciously intended to ijure Plaintiff and cause him
embarrassment. However, again, a review the statements in light of the forum(s) in which they
were made, and the applicable Virginia punitivendges standard, resuitsthe conclusion that
the $20,000.00 awarded in punitive damages was excessive.

As discussed earlier, punitive damages have been authorized under Virginia law to be
awarded for the purpose of punishing the wrongdlmeextraordinary misconduct, and to warn
others against the same conduct. Senathis389 F.3d at 442. In addition, while juries are
“authorized to award punitive damages on a fraoréwf liability and factors supplied by state
law, the judgment a jury makes as to émeountis reviewable by federal trial courts under
Federal Rule of Civil Procedure 59 less defaadigtthan are factual findings which may be

measured against the factoatord.” Atlas Food System89 F.3d at 595 (emphasis in original).

Thus, a “court’s review of the amount opanitive damages award should involve comparison
of the court’s independent judgment on the appgate amount with the jury’s award to
determine whether the jury’s award is sa&ssive as to work an injustice.” Id.
Here, the punitive damages awarded for this claim are so excessive as to unjustly punish
the Defendant for his actions in posting the comments on the Absolute Write and Guild websites.

Again, the statements were made in relatiwehall venues to groupd authors who also
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expressed ill will towards either Plaintiff, BublishAmerica generally. (Pl.’s Ex. 3, 35.)
Specifically, several of the posters on the vitedsantered about Plaintiff, his ability to
effectively perform his job, and expressescdintent with PublisAmerica’s tactics and
publishing policies. (Pl.’s Ex. 3, 35.) Astlwthe other claims, the likely audience of
Defendant’s posts, who appear to have also he#ers and website picipants, would have
been less affected by Defendant’s postitgs a group of unknown viewers who were not
familiar with the continued dialogue regardiRtaintiff and PublishAmerica. Furthermore,
anyone who were to access the websites, partigulas lengthy discussns regarding Plaintiff
and PublishAmerica, would be less likely to $engut Defendant’'s comments as being the most
significant, but would likely dravnferences from the commeraad discussion as a whole.
While Defendant’'s comments were negative and accusatory, they are, again, not so
distinguishable from the mainsam® discussion on the websitedbtconsidered as the sole, or
even necessarily primary, influeson anyone accessing them.

In addition, as previously noted, in dileh to the limited effect of Defendant’s
comments on an “outside” reader, no evidence rasented at trial denstrating that the
comments were accessed by, or accessibieperson who would condua web-search of
Plaintiff's name. Plaintiff testified that Heared that these noments would be found, but
neither Plaintiff nor his expewtitness testified or presentedidence of the actual likelihood that
such would occur. As with ¢hother claims, it is particulariynportant when discussing the
venue in which Defendant made his statementsiderstand that the internet is an ever-
changing and otherwise ineffable creature, luedikelihood of finding specific information can
and does change at any particylarcture. Although such a circumstance is directly relevant to

the award of actual damages, it also has s@meeance in considering the appropriate
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“punishment” of Defendant for his comments asplies not only to thpotential harm caused,
but the potential harm that Defendant could hatended to cause. @in the nature of the
statements, which, again, can be best charaateaz@egative banter taken too far, and given
the cumulative harm of the venue and the atphere in which the statements were made,
Defendants demand for a new trial will be grantdelaintiff denies to accept a remitted portion
of punitive damages for the claim in the amount of $5,000.00, consistent with the remitted claims
of the previous counts.
d. Analysis of Count Four Claims

Plaintiff's fourth defamation claim is bad on a web post by Defendant on the website,
Preditors & Editors, that he intended to bedito provide informigon concerning different
publishing companies, agents, and the publishing tndusgeneral. (Pl.’€x. 1.) On July 14,
2007, Defendant published a small article on thesite which began: “PublishAmerica lawyer
Victor Cretella infringing comtict?”, and which went on toade that Defendant had received
information from a “source,” indicating that Ri&ff was breaching a pwision in a contract
clause that governed arbitiati proceedings. (Pl.’s Ex. 1.) The statement, which addressed
Plaintiff's conduct in his capacity as PublishAnears counsel, tended tmmpromise Plaintiff's
reputation and accountability as an atty, and as such was defamatpey se SeeCretella v.

Kuzminski No. 3:08cv109, 2008 WL 2227605, at *8 (E.D. Va. May 29, 2008)aksexCarwile,

196 Va. at 7-8. At trial, the jury award@dhintiff $24,000 in actual damages, and $24,000 in
punitive damages, the later being a differentl@igtier amount than awarded in relation to the

first three claims as punitive damages. Again, Defendant requests judgment as a matter of law,
or alternatively, remittitur, or presumably a neial as would necessarily result from any grant

of remittitur if Plaintiff declines to accept same.
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As to the actual damages, judgment as #ienaf law is not apmpriate, as Plaintiff
established that Defendant intentionally ogligently posted the comment on his Preditors &
Editors website. Specifically, Defendant testified at trial that he posted the information on his
website for others to read because it was coressiderews” at the time. (Tr. 173.) Defendant
did acknowledge that after he reported thfsnimation on his website, the PublishAmerica
author who made the accusations against Plidiogit her arbitratiorclaims — but Defendant
never reported that information deleted his post regarding tR&intiff's alleged misconduct.

(Tr. 172-73.) Furthermore,apost itself does not discloaay supporting evidence or

information concerning the accusations, bsimply reflects that the information was

purportedly received by a “sourcetjthout providing any detadr information which fairly

presents the basis of the strong, and potentiaigaging, accusation. (Pl.’s Ex. 1.) Such s
enough to demonstrate that the Plaintiff negligently posted the accusation against Plaintiff, and
particularly when combined with the fact tila¢ statement was never withdrawn or clarified on
the website, there was sufficient evidence @nésd supporting Plaintiff’'s claim such that
judgment as a matter of law is inappropriatécathie actual damages awarded by the jury.

As Defendant’s statement(s)aajing that Plaintiff infringd on contracts is defamatory
per se actual damages are presumed, and do not rethairéhe Plaintiff ppve tangible damages
beyond his own emotional harm. However, aswudised previously, andpeatedly, the actual
damages awarded must have some ratiotatigaship to the actlidarm caused by the
statements at issue in the case to insure thguti did not conjure aactual damage award that
surpassed the scope and purpose afrding actual damages generally.

As discussed, actual damages exist as to the claim for embarrassment, humiliation and

anxiety caused by the statement; and particularlyhi® anxiety that it might have been accessed
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by friends, colleagues, or future employeowever, the evidence and personal testimony of
the Plaintiff in that regard are in fact limitesheculative, and it appears they were misconceived
by the jury, such that the actual damage award of $24,000 should also be remitted. There was no
harm to Plaintiff's immediate employment quas2007, as the statement was made several
months after Plaintiff made fiemployment transition. Similg, while Plaintiff's expert

witness testified that the commearttuld have negative hiring impations if Plaintiff chose to

seek other employment in the future, higitesny was unsubstantiated by any evidence that
demonstrated the reasonable likelihood thastatement would ever be retrieved by any future
employer prospect. The insufficiency of theert witness’ testimony was likely misconceived

by the jury, given Plaintiff's continued irstence during trial that the comments weasily
accessible by Google, although no evidence was oftersdbstantiate the assertion. The expert
did not speak to the character of the internet, as previously discussed herein, or the likelihood
that the information in the postould be available to someoneasching the internet in five

years, versus, say, twenty years hence. Isist@o speculative to conjure whether Plaintiff will
ever seek employment beyond PublishAmerica,ifbisn, what information will be available via

a Google or other internet seamatthat juncture. As such li@nce on the expert’s testimony is
insufficient to justify such an awéuas granted by the jury.

What evidence Plaintiff did present of intersetirches of his name and the results was
either by his own testimony, and based on one ieth& did not include what comments were
accessed, or whether they were actually foundeassult of a reliable internet search, or
whether the information was specificallyught upon knowledge of this case. Given the
speculative nature of the evidence presented at trial,gesm@avarded beyond Plaintiff's

personal humiliation and anxiety is limited. Thasew trial on the issue of actual damages
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shall be conditionally denied, if Plaintiff accepts the remitted award in actual damages in the
amount $6,000.00 for Count 1V, cortsist with the same percegereduction, and based on the
same rationale, as the Court haplegal to the first three counts.

In addition to remittitur of the actual damag®efendant again requests judgment as a
matter of law, remittitur or a new trial, asttee punitive damage awhof $24,000. As noted, to
establish actual malice, as a necessary basis for the award of punitive damages, a plaintiff must
show that the Defendant “either km¢hat the statements he made were false at the time he made
them, or that he made them witttkless disregard for their truth.”_Idin per sedefamation
cases, actual malice is not automatically establsbased on the nature of the claim, but a
plaintiff is nevertheless reqeid to present additional facts or information evidencing

defendant’s malicious intent to support an award for punitive damageSweeegler v. ITT

Corp. Elctro-Optical Products DiV993 F.2d 1063, 1071 n.5 (4th Cir. 1993).

Here, contrary to the earlier claims, Plaint#fied to prove at trial that Plaintiff posted
the statement related to Couvitwith a malicious intent. The statement itself cannot be
interpreted as inherently malicious, as the attement involving Plaintiff is contained in the
first sentence, whichuestionsvhether Plaintiff has infringed ancontract. (Pl.’s Ex. 1.) The
Defendant goes on to claim that the informatios Ibeen received from a “source,” and then he
discusses how PublishAmerica contubeir business. (Pl.’s Ex. 1.) Such language, alone, is
not enough to demonstrate that the cantrwas made with actual malice.

Moreover, contextually, theatement, unlike the othersas posted on the Preditors &
Editors website, and was by itself, not in the eghbf an ongoing discussion about Plaintiff; nor
was it part of an on-line discussion forum, asembe posts on the Absolute Write website.

(Pl’s Ex. 1.) Indeed, the particular postiag,well as the other portions of the Preditors &

44



Editors website that were presented at tria,facused almost entirely on discouraging authors
from engaging in business with PublishAmeriaa] ¢he entries rarely mention Plaintiff directly
or indirectly. (PIl.’s Ex. 1, 2.When questioned on the post at trial, Defendant testified that he
had reported it based on information that hereadived, and that he believed it constituted
“news”. (Tr.171.) Defendant also testdighat he would not normally post items on the
Preditors & Editors website unless he had resean “e-mail and appropriate documentation.”
(Tr. 171.) While Plaintiff quagned Defendant as to the history surrounding the post, and the
ultimate outcome of the underlyimgntract/arbitration dispute, &htiff failed to present any
evidence contradicting the Defendartestimony that he believed the information in his post to
be accurate, and otherwise newsworthy for feldmthors. (Tr. 169-73.) Furthermore, as
Plaintiff's counsel spent very limited timeaxining Defendant on the post, and the post was
otherwise infrequently mentioned throughout the proceedings, it would be difficult for a jury
to surmise that Defendant made the stateméhtamy intent beyond that which he testified.
Finding that Plaintiff failed t@resent clear and convincing esitte of Defendant’s malicious
intent in posting the statement in Count 1V, Ritdf’'s motion for judgment as a matter of law as
to the punitive damages awardedCiount 1V will be granted.
e. Analysis of Count Five Claims

Count V includes one statement by Defendaogted on the Absolute Write message
board on November 17, 2007, in which Defendant &rdfic had to leave his former employer
after a certain party contacted the entire Ethics Committee for the Maryland State Bar
Association along with his employeafter an attempt by Vic to ert payment to PA from an
AW writer who expressed her opinion about PAttoe AW website.” (Compl. T 14; Pl.’s Ex.

36.) The comment, guised in an especially ghwptormat, clearly attackBlaintiff's capabilities
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as an attorney and his moral character, thereby damaging his reputation and character as an
attorney, and as such, is defamatoey se At trial, the jury awated $24,000 in actual damages
and $32,000 in punitive damages for this claingimdpigher, at least as to punitive damages,
than the awards as to the other claims. Deéd@t again requests renewed judgment as a matter
of law, or, alternatively, remittitur of both thetaal and punitive damages, or a new trial. A
review of the trial records results in the comsabn that the jury’s fidings are based upon an
appropriate evidentiary foundatiomhere judgment as a matterlafv would be inappropriate;
however, the actual damages awarded are, adpémed beyond the harm allegedly suffered by
Plaintiff, and as such, remittitur is appropriate.

There was sufficient evidence at trial toramstrate that Defendtintentionally or
negligently posted the statement. The cantwas posted by Defendant in November 2007,
and is a culmination of many previous statemamsge by Defendant in which he, in effect, baits
Plaintiff and continually tries toonvince others that &htiff was discharged from his position at
the law firm because of ethical, or even crimwialations. Defendant deenot speculate at this
junction as to why Plaintiff walred, but directly attributes ib his own complaints to the
Maryland Bar Association. (Pl.’s Ex. 36.) At tri@efendant testified that he was aware that
Plaintiff's biographical information was still listezh the law firm’s websitebut that he believed
that was just the law firm’s attempt not to deftaintiff’'s departure as being adverse. (Tr.
161.) Defendant further testifiedathhe believed that it wasn’t tumal for an attorney to go work
in-house for one of their clientgarticularly one with, in hispinion, such a bad reputation — but
that he did not have, admittedly, any supporting evidence for his assertion. (Tr. 163-66.) Indeed,
Defendant, when asked whether or not he “hafyj consideration to MCretella’s career and

how this information might affect his careerftie he posted this comment, Plaintiff answered
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“No.” (Tr. 166.) The commerdoes appear even more vindictive and snide than his previous
postings, and presumably motivated the jury to render a higher award for punitive damages.
Such testimony, in conjunction with Defendaméntinuous barrage of web postings regarding
Plaintiff, the Plaintiff's positiorat PublishAmerica, and the spedida as to his career change,
are sufficient to demonstrate that Defendaot'siments were made with reckless or negligent
disregard for the truth.

Given that the statement is defamatpey se actual damages are presumed; however,
there are limitations on damagesamded stemming from the tangible or emotional harm that can
reasonably or foreseeably be attributed to thieikant’'s statements. As discussed extensively
in regard to the other claims, actual damages do exist for the embarrassment, humiliation and
anxiety caused by this statement — particularlyrhi@r the anxiety that such statements might
be accessed by friends, colleagues, or potestiglloyers. However, the tangible evidence
demonstrating the effects of the harm aratéoh as discussed previously, where they are
speculative and were thereby misconceived by the jury.

Specifically, there was again no harm to Rt#fis job quest in 2007 as the statement at
issue in Count V was posted several monthg Bfintiff had made Biemployment transition
to PublishAmerica Similarly, while Plaintiff’ sxpert witness testified that the comment could
have negative hiring implit@ns if the Plaintiff chos to seek employment beyond
PublishAmerica, the opinion wamsubstantiated by evidence demstrating the likelihood that
the statement would ever “surface”, particulayiyen that the commenloes not use Plaintiff's
full name, but instead refers to him only as “Vic”. Such issues were, most probably,
misconceived by the jury, due to Plaintiff's cionied insistence during trial that the comments

were “easily accessible” by an interneass, although no evidence was presented to
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substantiate that assertibh(Tr. 49-50, 248.) Again, theomment by Defendant in the 2005
posting to the effect that any internet seaslito any particular PublishAmerica party would
require full names to be used was written two ybaferethe statement that is the basis of the
claim was made. (Pl.’s Ex. 42.) Thus, #wdence beyond Plaintiff's personal humiliation and
anxiety is limited, and a review of the evideac®l testimony presentad trial evidences the
jury’s confusion and misconception of the evidenresulting in theiactual damages award.
Therefore, the Court deems a reduction bystimae percentage of the other claims is
appropriate, resulting inr@mitted amount of $6,000.00.

Defendant also requests judgment as a matter of law, remittitur or a new trial, as to the
punitive damages of $32,000.00 awarded by the jurthim same claim. As the Plaintiff was
able to demonstrate by clear and convincingewe that the Defendant acted with actual
malice in posting the comment regarding the saadlaintiff left hs former employment,
judgment as a matter of law is not appropridtewever, while Defendant posted the comment
as part of an ongoing campaign to convince otbeRaintiff’'s wrongdong, and alluded to the
fact that the true cause bedtiPlaintiff’'s change of employent was the report of ethical
violations by Defendant to the Maryland State,Blae comment must heewed in the context
of the series of adverse comments by Ddéant and others, with the same attending
circumstances as noted in regard to tleotlaims for punitive damages, including the

speculative nature of accessibility by anyomethe internet. (Pl.’s Ex. 19, 22, 25, 36, 37.)

14 For example, in his opening to the jury, Plaintiff's Counseéstttiat Defendant knew
that when he posted these comments, he knevittéatvould appear on Google and then stated
“[alnd it is still out there. Bcause Mr. Cretella’s name, whgou enter it in a Google search,
comes right up.” (Tr. 50.) No such evidentem either Plaintiffor Plaintiff's expert,
demonstrated that these commeptsticularly the ones that ditt utilize Plaintiff's full name,
could ever have been found via atemmet search of Plaintiff's name.
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Accordingly, remittitur is appropriate, but rétsug in an amount that reflects the jury’s

enhanced concern for the particular comment involved. Therefore, where the award for punitive
damages of $32,000 is a third higkiesn the award the jury found tsthe claim in Count IV, it

is appropriate to remit the and to $8,000.00 as to Count V, which is, likewise, a third higher

than the award for punitive damagegashe prior claim in Count IN?

B. Defendant’s Remaining Arguments as to Misconduct by Plaintiff, Plaintiff’s
Counsel, and the Court.

Finally, Defendant asserts that the Pl&imtidividually and his trial counsel committed
such acts, and in the case of the Court, such esdg presumably justify at least a new trial.
While all such issues appearlie rendered moot by the Court’s resolution of the Defendant’s
motion by granting remittitur of all of the juswards, where either the Plaintiff accepts the
Court’s resolution and the caseclssed, or he declines to do so and a new trial ensues when
such issues will be addressed if they resurfdeeCourt will nevertheless briefly discuss
Defendant’s arguments for possible appellate review.

1. Misconduct by Plaintiff and his Counsel

Defendant asserts that relief is appropride to misconduct by Plaintiff and his counsel
in advance of trial proceedings. (Def. Mot1at Specifically, Defendarasserts that Plaintiff
utilized “phishing” softwar during the discovery period in witihe attached certain files to e-
mails he forwarded to Defendant in order twieze information from Defendant’s computer

hard drive that could benefit&htiff's position. (Defs Mot. at 1.) Defendant asserts that

> The Court deems the higher award for punitieenages as to Count IV to be a proper
reference, even though the Court has voidadhgre the jury obviously placed greater emphasis
on the subject comment, albeit improperherthn regard to the other claims.

18 «phishing” is defined as thact of requesting confidential information over the Internet
under false pretenses in ordefraudulently obtain credit camumbers, passwords, or other
personal data. The America Heritage Dictigynaf the English Language, Fourth Edition
Houghton Mifflin Company. (2004).
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Plaintiff was seeking information about the itignof certain indivduals associated with
documents produced by Defendant, as welhBsmation regarding Defendant’s defense
strategy. (Def.’s Mot. at 1.) Accordingly, Defemtiasserts that a famal for Defendant cannot
be assured, where Plaintiff had an unéaivantage. (Def.'s Mot. at 1.)

Pursuant to Federal Rule of Civil Procegl60(b)(3), a party may move for a new trial on
the basis that the opposing party engagedamdy misrepresentation or misconduct during the
trial process. In order to @vail on such a motion, the party must: “(1) have a meritorious

defense; (2) prove misconduct by clear aoavincing evidence; an@) show that the

misconduct prevented the moving party from fyhgsenting his case.” Tunnell v. Ford Motor

Company 245 Fed. Appx. 283, 288 (4th Cir. 2007) (citing Schultz v. But@¥eF.3d 626, 630

(4th Cir. 1994)). Once such evidence has lesablished, the couralances the “policy
favoring finality of judgments against the negedlo justice to the moving party to determine

whether a new trial is appropriate. $egciting Square Const€o. v. Wash. Metro. Area

Transit Auth, 657 F.2d 68, 71 (4th Cir. 1981)).

Here, Defendant failed to present clear amavincing evidence that Plaintiff engaged in
any pretrial misconduct thatgrented Defendant from fullyreparing and presenting his
defense in the matter. Defendant’s only evidence in support of théas#eat the Plaintiff
utilized “phishing” software to retrieve inforrtian from the Defendant were the e-mails that he
received from Plaintiff whiclonly contained generic warnimgessages indicating that: “This
message may be fraudulent and may link to fraerduleb sites;” or: “This e-mail is a suspected
phishing scam.” (Pl.’s Ex. 1 & 2.) The warg messages are general in nature and do not
specifically state that there was a phishing proga#tached to the e-mail involved; rather the

warnings cautioned that due to the sizmtent, or e-mail addss, that “phishingimay
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potentially be an issue of concern. Defendanedbib substantiate such an allegation, either
through expert testimony or the presentationashputer virus or “cleanup” software results
indicating that the e-maildid, in fact, contain such intrusivefssare. Furthermore, even if the
intrusive software was attached to the sutgemails, Defendant failed to demonstrate that
Plaintiff was able to access any informatiordata which prevented Defendant from fully
preparing and presenting his defense. A& sDefendant’s motion for a new trial on the basis
of Plaintiff's alleged misconduct is without merit.

2. Defendant's Arquments as ltmproper Conduct by Trial Court

Defendant’s final argument teat a new trial should lgranted due to misconduct by
this Court during the trial proceedings. Defend#s#erts several bases for alleging the judicial
misconduct to support his motion, namely: (1) that@wourt should have noteéa the jury that
the Defendant’s activities, suels reproducing public inforation, were otherwise lawful
activities; (2) that th€ourt’s discovery ruling as to Plaifits invocation of tle attorney/client
privilege was improper, thus preventing Defemdaom obtaining relevant evidence in support
of his defense; (3) the Courtred in allowing Plaintiff to intoduce a book into evidence that had
not otherwise been deemed adnfiksbefore trial; (4) the Court erred in allowing Plaintiff to
selectively produce parts of a document thatdm not allowed Defendant to use as evidence;
(5) the Court erred in allowing Plaintiff's atteey to essentially stify during his opening
statement to information never produced duthmegtrial; (6) the Court erred by rushing the
Defense’s presentation of his evidence; and @ xturt did not definitively instruct Defendant
as to what was going to be allowed in his clgsangument, forcing Defendant to give what he
describes as a “weak” closing argument.

a. That the Court should have informtied jury that Defendant’s forwarding
the ethics complaint to the Maryland State Bar was legally permissible.

51



The Defendant appears to argue thatrigaged in fully-proteetd activity, much as
occurred with the publication of the infamdasntagon Papers, in forwarding the ethics
complaint to the disciplinary authority that regulated Plaintiff's professional activities. Aside
from whether the Court had the dutyadvise the jury of anythingua spontethat would assist
in promoting a party’s position at trial, spedgbht may otherwise be constitutionally-protected is
not if it is defamatory, the very issue in the casd the basis for defamation actions such as this
one.

b. That the Court erred by precludingsdovery disclosure of other actions
in which Plaintiff and PublishAmericajected themselves because of the
attorney client privilege.

The Defendant sought pre-trial discovefyinformation concerning Plaintiff's and
PublishAmerica’s involvement in other lawsuits of similar natureyelsas internal information
as to the motive(s) for initiating this litjon. (Docket Nos. 43, 47, 48.) The Defendant
purportedly demanded such information insdiempt to demonstrate some type of
PublishAmerica policy aimed alencing all critics such as Defendant that may somehow have
been relevant to Defendant’sfeéese by proving he was unfairly siedlout. (Def.’s Mot. at 3-

4; Docket Nos. 43, 47, 48.)

The Court sustained the objection by the Rifito disclosure of such information where
it wasn’t relevant or material to the issuendfether the Defendant — not someone else- defamed
the Plaintiff as alleged, and such informatiorswaly available in theontext of communication
and/or work product of the Plaintiff while eas acting as counsel for his employer, and,
therefore, it was clearly subjeio the privilege. (Court Ordelated October 15, 2008, Docket

No. 48.)
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C. That the Court erred by allowingehPlaintiff to produce evidence that it
did not allow the Defendant to offer

The Defendant, proceedipgo se attempted to introduce certain evidence, namely a
book and some assorted documents, duringwrsdirect testimony hout establishing a
proper foundation. However, the Plaintiff aid his counsel’s cross-examination of the
Defendant, thus allowing faheir admission. (Tr. at 208.)

d. The Court erred in allowing testimohy Plaintiff regardng statements by
the Defendant that he denies having made.

Defendant complains that Ptéif's counsel made referenciiring trial to statements in
prior related proceedings that counsel attributeDefendant who denies having made them and
that the Court should have prohibited such refeger\While it is difficult to discern precisely
what the Defendant is referring to, suffice it to #ast he could have addressed the issue in his
own trial testimony and/or final argument t@ flury and that any error in allowing such
arguments by Plaintiff’'s counsel waot material to the outcomespecially when the subject
statement attributed to the Defendant, and thidteidasis of Defendant’s argument, namely, that
he “hated PublishAmerica,” waherwise clearlyestablished.

e. The Court unfairly “rushed” the Dendant’s presentation of the evidence.

The Defendant further complains that theu@, in effect, forced the Defendant to
conclude his case prematurely because the Cssuted the Defendant that the jury would have
the opportunity to reviewll of the defense exhibits withotite Defendant having to refer to
each in his presentation.

The Defendants presentation of the evideattesxhibits having already been admitted
into evidence by pre-trial Order, became @asing disjointed andafusing as he, in higro se

capacity, proceeded. Accordingly, while the Court could not compel the jury to examine every
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exhibit, they were instructed tmnsider all of the evidencand they had the opportunity to do
so. The mere fact that the jury deliberateddss time then what time Defendant thinks they
should have in order to review all thfe evidence is, of course, immaterial.

f. The Court erred by not fully arwrefully explaining to the pro se
Defendant what he could includehis closing argument.

Perhaps the most desperate plea by the Defieralthat the Courdid not sufficiently
explain various ruling it made duag the trial or otherwise coungbke Defendant as to what he
could assert in his closing argument. Simplyestah response, the Court attempted, albeit with
difficulty at times, to maintai neutral posture throughout §v®ceedings that included not
affirmatively assisting one side or the othepresenting their respective positions. If the
Defendant had any question as to a ruling, or how to proceed procedurally, he need only have
asked.

[ll. Conclusion

For the reasons set forth herein, Defendavibtion to Set Aside the Verdict (Docket
No. 67) will be GRANTED IN PART, DENIEDN PART, and DENIED CONDITIONALLY
IN PART, depending on whether Plaintiff accepts the remitted awards as determined by the
Court.

An appropriate Order shall issue.

/sl

DennisVN. Dohnal
UnitedMagistrateJudge

Richmond, Virginia
Dated:_July 31, 2009
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