IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

CLERK, US. DISTRICT COURT

VINCENT FREDERIC DIAL, oS oD, VA
Plaintiff,
V. Civil Action No. 3:08CV681
Dial v. Vincent ARLETHIA VINCENT, Doc. 23
Defendant.
MEMORANDUM OPINION

Plaintiff, a Virginia inmate, brings this 42 U.S.C. § 1983 action. The matter is before the
Court for evaluation pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A. Jurisdiction is appropriate
pursuant to 28 U.S.C. § 1343(a)(3).
I. PROCEDURAL HISTORY
The Magistrate Judge made the following findings and recommendations:

This Court must dismiss any action filed by a prisoner if the Court determines
the action (1) “is frivolous™ or (2) “fails to state a claim on which relief may be
granted.” 28 U.S.C. § 1915(e)(2); see 28 U.S.C. § 1915A. The first standard
includes claims based upon “‘an indisputably meritless legal theory,” or claims
where the ““factual contentions are clearly baseless.”” Clay v. Yates, 809 F. Supp.
417, 427 (E.D. Va. 1992) (quoting Neitzke v. Williams, 490 U.S. 3 19, 327 (1989)).
The second standard is the familiar standard for a motion to dismiss under Fed. R.
Civ. P. 12(b)(6).

“A motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint;
importantly, it does not resolve contests surrounding the facts, the merits of a claim,
or the applicability of defenses.” Republican Party of N.C. v. Martin, 980 F.2d 943,
952 (4th Cir. 1992) (citing 5A Charles A. Wright & Arthur R, Miller, Federal
Practice and Procedure § 1356 (1990)). In considering a motion to dismiss for
failure to state a claim, a plaintiff®s well-pleaded allegations are taken as true and the
complaint is viewed in the light most favorable to the plaintift. Mylan Labs., Inc. v.
Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993); see also Martin, 980 F.2d at 952. This
principle only applies to factual allegations, however, and “a court considering a
motion to dismiss can choose to begin by identifying pleadings that, because they are
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no more than conclusions, are not entitled to the assumption of truth.” Ashcroft v.
Igbal, 129 8. Ct. 1937, 1950 (2009).

The Federal Rules of Civil Procedure “require[] only ‘a short and plain
statement of the claim showing that the pleader is entitled to relief,’ in order to ‘give
the defendant fair notice of what the . . . claim is and the grounds upon which it
rests.”” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (second alteration in
original) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). Plaintiffs can not
satisfy this standard with complaints containing only “labels and conclusions” or a
“formulaic recitation of the elements of a cause of action.” Bell Atlantic Corp., 550
U.S. at 555 (citations omitted). Instead, a plaintiff must allege facts sufficient “to
raise a right to relief above the speculative level,” id. (citation omitted), stating a
claim that is “plausible on its face,” id. at 570, rather than merely “conceivable.” Id.
“A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Igbal, 129 S. Ct. at 1949 (citing Bell Atl. Corp., 550 U.S. at
556). Therefore, in order for a claim or complaint to survive dismissal for failure to
state a claim, the plaintiff must “allege facts sufficient to state all the elements of [his
or] her claim.” Bass v. E.I. Dupont de Nemours & Co., 324 F.3d 761, 765 (4th Cir.
2003) (citing Dickson v. Microsoft Corp., 309 F.3d 193, 213 (4th Cir. 2002); lodice
v. United States, 289 F.3d 270, 281 (4th Cir. 2002)). Lastly, while the Court liberally
construes pro se complaints, Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978),
it does not act as the inmate’s advocate, sua sponte developing statutory and
constitutional claims the inmate failed to clearly raise on the face of his complaint.
See Brock v. Carroll, 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurring);
Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985).

Summary of Allegations and Claims

On May 11, 2007, Plaintiff mailed a state petition for a writ of habeas
corpus to the Circuit Court for the City of Portsmouth (“the Circuit Court™). By
Order entered on July 9, 2008, the Circuit Court dismissed Plaintiff’s petition for
a writ of habeas corpus. On September 5, 2008, Plaintiff received a copy of the
July 9, 2008 Order. On September 11, 2008, Plaintiff mailed a notice of appeal to
the Circuit Court.

On September 16, 2008, Plaintiff received a letter from the Clerk’s Office
for the Supreme Court of Virginia. The letter informed Plaintiff that his notice of
appeal was not timely.

Plaintiff names as Defendant Carlethia Vincent, the Clerk for the Circuit
Court. Plaintiff contends that Defendant’s delay in mailing a copy of the July 9,
2008 Order deprived him of his right to appeal the Circuit’s Court’s denial of his
state petition for a writ of habeas corpus. Essentially, Plaintiff contends that
Defendant’s actions denied him reasonable access to the courts in violation of the
Constitution.



Analysis

Inmates have a constitutional right to reasonable access to the courts. See
Lewis v. Casey, 518 U.S. 343, 351-53 (1996); Bounds v. Smith, 430 U.S. 817, 838
(1977). Of course, the right of access to the court “is ancillary to the underlying
claim, without which a plaintiff cannot have suffered injury by being shut out of
court.” Christopher v. Harbury, 536 U.S. 403, 415 (2002). Thus, in order to plead
a backward looking denial of access to the courts claim, a plaintiff must identify,
with specificity, a non-frivolous legal claim that the defendant’s actions prevented
him from litigating. /d. at 415-16; Lewis, 518 U.S. at 353 n.3. Accordingly, “the
complaint should state the underlying claim in accordance with Federal Rule of Civil
Procedure 8(a), just as if it were being independently pursued.” Christopher, 536
U.S. at 417 (internal footnote omitted). “[T]he predicate claim [must] be described
well enough to apply the ‘nonfrivolous’ test and to show that the ‘arguable’ nature
of the underlying claim is more than hope.” Id. at 416.

Here, Plaintiff has made no effort to state the underlying habeas claims that
he was precluded from appealing. That deficiency warrants the dismissal of his
complaint for failure to state a claim. /d. at 418. Moreover, this Court’s records
reflect that Defendant’s actions did not prevent Plaintiff from pursuing any
nonfrivolous or arguable claims. See Clay, 809 F. Supp. 427-28 (citing cases for the
proposition that courts may look to their own records in assessing whether a case is
frivolous). Plaintiff’s underlying habeas action was filed in the Circuit Court, which
determined that the action was barred by the relevant state statute of limitations. See
Dial v. Johnson, 3:09¢v00004, 2009 WL 1809981, at *1-3 (E.D. Va. June 24, 2009).
Plaintiff did not advance any arguable basis for challenging the Circuit Court’s
conclusion that his state habeas was not timely. See id. at *3 n.4. Thus, it appears
that Plaintiff cannot demonstrate Defendant’s belated transmission of the Circuit
Court’s July 9, 2008 Order frustrated an arguable or nonfrivolous claim. See Sheid
v. U.S. Marshal Serv., No. 4:08¢cv03295, 2009 WL 1750379, at *10 (S.D. Tex. June
17, 2009) (concluding inmate failed to state claim for denial of access to the courts
where the alleged injury concerned the impairment of the ability to file a petition for
a writ of certiorari on a federal habeas petition that was barred by the statute of
limitations); Kennedy v. Lockett, No. 1:08cv00169, 2009 WL 1635923, at *8 (S.D.
Ala. June 8,2009) (concluding impairment of ability to litigate a procedurally barred
state collateral attack could not support actual injury requirement); Jones v. Strong,
No. 2:07cv00693, 2008 WL 2704758, at *2 (8.D. Ala. July 7, 2008); ¢/ Nasim v.
Warden, Md. House of Corr., 64 F.3d 951, 955 (4th Cir. 1995) (concluding action
that was clearly barred by statute of limitations was properly termed to be frivolous).
Accordingly, because Plaintiff has failed to allege that he sustained an actual injury
to nonfrivolous litigation, it is RECOMMENDED that his claims be DISMISSED.

(December 8, 2009 Report and Recommendation.) The Court advised Plaintiff that he could file
objections or an amended complaint within fourteen (14) days of the date of entry thereof.

Plaintiff responded by filing an amended complaint.
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II. PLAINTIFF’S AMENDED COMPLAINT
In his amended complaint, Plaintiff once again contends that he was denied access to the
courts by Defendant Dial’s belated transmission of the notice of appeal. Plaintiff, however, sets
forth the underlying habeas claims that he alleges that he was prevented from appealing by
Defendant Dial’s actions. Specifically, Plaintiff contends:
A. The Department Of Corrections (Division Of Operations) Incorrectly
Calculated The Petitioner’s Time Served, Good Conduct Allowance Time
And Discharge Date.
B. The Use of Virginia Code 53.1-159 And 53.1-165 By The Virginia
Department Of Corrections Violated The Petitioner’s Rights Under The Ex
Post Clause Of The United States Constitution And The Constitution Of
Virginia, That Forbids The Punishment More Severe Than The Punishment
Assigned By Law When The Act Occurred.
(Am. Compl. 1.) As noted by the Magistrate Judge, any frustration of Plaintiff’s ability to litigate
these claims (hereinafter “Claims A and B”) cannot form the basis for plausible backward
looking denial of access to the courts claim. Both the Circuit Court and the Supreme Court of
Virginia determined that these claims and the state habeas actions were barred by the relevant
state statute of limitations. See Dial v. Johnson, 3:09¢cv00004, 2009 WL 1809981, at *1-3 (E.D.
Va. June 24, 2009). Plaintiff did not then and has not now advanced any arguable basis for
challenging the conclusion that the petition for a writ of habeas corpus filed in the Circuit Court
was untimely. See id. at *3. Therefore, because Plaintiff has not sustained an actual injury to
nonfrivolous litigation, he has failed to state a plausible claim for denial of access to the courts.
See Sheid v. U.S. Marshal Serv., No. 4:08¢v03295, 2009 WL 1750379, at *10 (S.D. Tex. June
17, 2009); Kennedy v. Lockett, No. 1:08¢cv00169, 2009 WL 1635923, at *8 (S.D. Ala. June 8,

2009); Jones v. Strong, No. 2:07cv00693, 2008 WL 2704758, at *2 (S.D. Ala. July 7, 2008); cf.



Nasim v. Warden, Md. House of Corr., 64 F.3d 951, 955 (4th Cir. 1995) (concluding action that
was clearly barred by statute of limitations was properly termed to be frivolous). Accordingly,
Plaintiff’s claim that he was denied reasonable access to the courts will be DISMISSED.

With respect to Claims A and B, such claims for relief are barred in the present 42 U.S.C.
§ 1983 proceedings under Heck v. Humphrey, 512 U.S. 477 (1994), and related cases. See
Preiser v. Rodriguez, 411 U.S. 475, 500 (1973) (holding that “when a state prisoner is
challenging the very fact or duration of his physical imprisonment, and the relief he seeks is a
determination that he is entitled to immediate release or a speedier release from that
imprisonment, his sole federal remedy is a writ of habeas corpus”). In Heck, the Supreme Court
then held that:

[Iln order to recover damages for allegedly unconstitutional conviction or

imprisonment, or for other harm caused by actions whose unlawfulness would render

a conviction or sentence invalid, a § 1983 plaintiff must prove that the conviction or

sentence has been reversed on direct appeal, expunged by executive order, declared

invalid by a state tribunal authorized to make such determination, or called into

question by a federal court’s issuance of a writ of habeas corpus, 28 U.S.C. § 2254.
Heck, 512 U.S. at 486-87 (internal footnote omitted). The Supreme Court then required that
“when a state prisoner seeks damagesina § 1983 suit, the district court must consider whether a
judgment in favor of the plaintiff would necessarily imply the invalidity of his conviction or
sentence; if it would, the complaint must be dismissed unless the plaintiff can demonstrate that
the conviction or sentence has already been invalidated.” Id. at 487. The Supreme Court
summarized that Heck and the related cases teach that:

[A] state prisoner’s § 1983 action is barred (absent prior invalidation)-no matter the

relief sought (damages or equitable relief), no matter the target of the prisoner’s suit

(state conduct leading to conviction or internal prison proceedings)- if success in that
action would necessarily demonstrate the invalidity of confinement or its duration.

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005).
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Plaintiff claims that if the Virginia Department of Corrections (“VDOC”) correctly
calculates his sentences and does not employ a policy that violates Ex Post Facto Clause, he is
entitled to release from incarceration. (Am. Compl. 4-5, 7-8.) Because success on such claims
necessarily implies the invalidity of his confinement or its duration, and he has not succeeded in
impugning the current VDOC calculation of his sentence, Claims A and B are barred under Heck
and related cases. See id. Claims A and B will be DISMISSED WITHOUT PREJUDICE.

Accordingly, the reasoning of the Report and Recommendation will be ACCEPTED
AND ADOPTED, and the action will be DISMISSED for failure to state a claim and as legally
frivolous.

An appropriate Order will accompany this Memorandum Opinion.

Is/
James R. Spencer
Date: 4 = 18- 12 Chief United States District Judge

Richmond, Virginia



