
IN THE UNITED STATESDISTRICT COURT
FORTHE EASTERNDISTRICT OF VIRGINIA

RichmondDivision

MCCAIN-PALIN 2008, INC.; andUNITED )
STATES OF AMERICA, )

)
Plaintiffs, )

)
) CaseNo. 3:08cv709

v. )
)

JEAN CUNNINGHAM, et al., )
)

Defendants. )
)

AFFIDAVIT

NANCY RODRIGUES, whosesignatureis affixed below,beingfirst duly swornandunder

penaltyof perjury, statesthe following:

1. I amthe Secretaryof the Virginia StateBoardof Electionsandhavebeensuch

during all timesmentionedherein. This affidavit is baseduponmy own personal knowledge

with regardto the matterscontainedherein.

2. As anagencyof the CommonwealthofVirginia, the StateBoardof Electionshasa

relatively small staffwith 31 classifiedemployeeson payroll.

3. The 2008DemocraticNational Conventionwasheld25 — 28 August2008 in

Denver,Colorado. The identity of the Democratic nomineesfor the offices of PresidentandVice

Presidentof theUnited Stateswasreceivedby the StateBoardof Elections(“SBE”) from the

Democratic NationalCommitteeon Friday,29 August2008.
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4. The 2008RepublicanNationalConventionwasheld on 1 — 4 September2008 in

Minneapolis,Minnesota. The identity of theRepublicannomineesfor the officesof President

andVice Presidentof the United Stateswasreceivedby the SBE from theRepublicanNational

Committeeafter3:00 P.M. on Friday, 5 September2008.

5. The SBE, consistingof the three(3) individualsappointedby the Governorof

Virginia andconfirmedby the Virginia GeneralAssembly,hadmetpursuantto the requirements

of the Virginia Freedomof InformationAct on 24 June2008to determine,by drawing,the order

in which the majorpolitical partycandidateswould appearon the Presidentialelectionballot.

The SBE metagainon 8 September2008to determinethe orderin which the independentand

third partycandidateswould appearon the Presidentialelectionballot.

6. The staffof the SBE completedall work on certificationof candidatesandthe

form of the official Presidentialpaper balloton 8 September2008. Thecertificationof

candidateswas sentto the GeneralRegistrarsof the onehundredthirty four (134)jurisdictionsin

the Commonwealthvia e-mail on 9 September2008 at 8:44a.m. so thatthe preparationby the

local ElectoralBoardsandGeneralRegistrarsof theballotsto be usedin theNovember2008

Presidentialelectioncouldbegin. The form of the official Presidentialpaperballot, which is the

only ballot preparedby SBEstafffor useby the 134jurisdictions,wasmailedon 9 September

2008 to the nine(9) localitiesin the Commonwealththatuse localprinters.

7. The ElectoralBoardsof the 134jurisdictionsin the Commonwealtharerequired

by Virginia law to havethe official ballots printedin sufficientnumbersto meetthe demandfor

ballotsrequiredon or beforethe dayof the election. The ElectoralBoardsof the 134

jurisdictionsin the Commonwealthcontractwith their voting equipmentvendoror a printer
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certifiedby their voting equipmentvendorand, if paperballotsareused, theycontractwith the

sameor anotherprinter for the printing of the official ballotsfor their respectivejurisdictions.

The 134jurisdictionsin the Commonwealthalsocontractwith oneof the four (4) ballot printers

certifiedto print optical scanand/orDirect RecordingElectronicvoting equipmentballots. Nine

(9) jurisdictionsin the Commonwealthalso contractwith a local printerto print their paper

ballots. The staffof the SBEprovideseachvoting equipmentvendorwith the certificationof

candidatesneededto preparethe official ballots. The vendorsor ballot printers forwardthe

official ballot proofsto the staffof the SBE and, forcertainvoting systems,to the General

Registrarand/or ElectoralBoardof eachjurisdiction for reviewandapproval. After review, the

staffof the SBE sendsnotificationto the local ElectoralBoardby fax or email. Becauseseveral

countiesandcities encompassmultiple Congressionaldistrictsanda numberof local officeshad

to be includedon the ballots, therewere262 distinct absenteeballot styles and338 distinct

voting equipmentballot stylesin the 134jurisdictionsof the Commonwealth requiredfor the

November2008 Presidentialelection. Thesenumbersdo not reflect the draftsrequiring

correctionsthatwerereceivedby the StateBoardof Elections. All absenteeballotswere

reviewedby the staffof the SBE with notification sentto eachof the respectivejurisdictions

between9 September2008 and30 September2008,35 daysbeforetheNovember4, 2008

general election.

8.. Applicationsfor absentee ballotsmustbe madeby individual votersto the offices

of the ElectoralBoardsand/orGeneralRegistrars,andabsenteeballotsarethereaftermailedat

the directionof the local ElectoralBoardspursuantto the provisionsof Chapter7, Title 24.2 of

the Codeof Virginia. The staffof the SBE maintainsa databasewith informationon voters
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known asthe Virginia ElectionsandRegistrationInformationSystem (VERIS).The sourceof

the datawithin VERIS is the local GeneralRegistrars,who arerequiredto in-put suchdata

directly into the VERIS database.The dataplacedin the VERIS databaseby the local General

Registrarsat the requestof the staffof the SBE dueto this litigation includes,inter alia, the date

on which a UOCAVA voter’s absentee ballot applicationwasprocessedfor the 4 November

2008Presidentialelection;the datean absenteeballot wassentto such voter;andthe datean

executedballot wasreceivedby the locality from suchvoter.

9. Accordingto VERIS dataasof 5 March2009therewere 2,114absenteeballot

applicationsreceivedby Local ElectoralOfficials by 5 October2008whoseabsenteeballots

weremailedto UOCAVA voterslessthan30 daysbeforetheNovember4, 2008 election. Most

of these ballotswerefrom thefollowing jurisdictionswithin the Commonwealth.

a. PrinceWilliam County: 880

b. City of Virginia Beach: 808

c. SpotsylvaniaCounty: 68

d. Fairfax County: 54

e. Alexandria: 41

Of these 2,114ballotsmailedout to UOCAVA voters,408 werenot returnedto Local

Electoral officials, including 351 from the following jurisdictions

a. City of Virginia Beach: 172

b. PrinceWilliam County: 117

c. Fairfax County: 45

d. City of Staunton: 10
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e. MecklenburgCounty: 7

In addition, 96 of the 2,114ballotswerereceivedby Local Electoralofficials in afterthe

closeof businesson 4 November2008,andthereforenot counted. Only the threefollowing

localitieshadmorethanone (1) suchabsenteeballot:

a. City of Virginia Beach: 60

b. Prince WilliamCounty: 27

c. SpotsylvaniaCounty: 3

10. I am awarethat the Intervenorin this lawsuithasperformedsimilar calculations

usingVERIS dataandarrivedat similar — but not identical— results. I do not considerthe

differencesbetweenour totalsandthe Intervenor’stotalsto bematerial.

11. It is evidentthat thevastmajority of uncountedvotesarisingfrom thelate mailing of

absentee ballotsto UOCAVA votersoccurredin just two of the 134jurisdictionsin Virginia,

namely, theCity of Virginia BeachandPrinceWilliam County. I believea contributingfactor was

therelatively late dateof thenominatingconventionsfor the two major politicalparties,andthe late

selectionof minor party candidates,which togethercompressedthe time availableto have ballots

printedanddistributed.

12. UnderVirginia law, the SBE hascertainstatutorilyprescribeddutiesconcerningthe

conductof elections,but only Local Electoralofficials in the 134jurisdictionsin Virginia havethe

authority and abilityto mail absenteeballotsto UOCAVA voters.
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13. The foregoingstatementsaretrue to thebestof my knowledgeandbelief.

LQ
NanbyRodrigue<j
Secretary,
STATE BOARD OF ELECTIONS

COMMONWEALTH OF VIRGINIA,
CITY OF RICHMOND, to wit !111

The foçqgoingAffidavit wassubscribedandswornto by NANCY RODRIGUES,before
me, this / fr”iay of July, 2009

My coissionexpires 2 0 1 701

NotaryPublic
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