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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA,
Plaintiff :
: CIVIL ACTIONN 0. 1:CV-04-830
Y. . .
: {Judge Kane)
TEE COMMONWEALTH OF :
PENNSYLVANI4, ' :

EDWARD G. RENDELL, Governor :
of the Commonwealth of Pennsylvania; ¢
and PEDRC A. CORTES, Secretury :
of the Commonwealth of Pennsylvania, :
Defenda:’;ts e
ORDER,

f}zis matier is before the Cowrt on motion of the Government for Temporary Restraining Order
and Prelimivary Injunction directing that the Commonwealth of Pennsyloans telce steps to ensure that
American citizens abroad recaive the rights guaranteed by the Unifarmed and Overseas Citizens
Absentee Voting Act, 42 U.S.C. §§ 197381973656 ("UOCAVA” or “the Acth),

The Act provides, inter alia, fiat “absentee uniformed seryices voters” and “overseas voters” .
(as defined by the Act) (hereinafter “overseas voters™) shall be permitted “to use absentse registration
‘procedures and to vote by absentee bullot in general, special, primary, and runoff etections for Federal
office” 42 US.C. § 1793151, Plaintiff seeks infunetive reliefunder the Act.to assure that overseas
voters who (g) are qualified t vote in the April 27, 2004, General Primary Election in the
Comrnonwealth of Pennsylvania, aﬁd-(b] submitted to appropriate county elections officials applications

for absentee ballots on or before Morday, March 29, 2004, will be afforded a feasonable opportunity

to submit their absentee ballots in a manner that is deered timely by Peansylvania officials and to have



fhose hallots canvassed and counted i1 accordance with Pennsylvania law for te Federal offices that
appear on the absentes voters” General Primary ballot.

As a State, Defendant Commonwealth of Pennsylvania must comply with the duties imposed on
the States a5 required by the Act. Dzafendan{ Pedro A, Cortes, the Secretary of the Commonwealth of
Pennsylvania, is the sdministrative head of the Single State Office ~ fhe Pennsylvania Dcpartmmi of |
State — that has been designated by the Commonwealth of Pennsylvania under § 1 02(b)1) of the Ac’c
(s asnended by the Helf America Vote Act of 2002). 42 U.S.C. § 19731, By statute, the
Pennsylvania Legislature has assigned the Secretary of the Commonwsalth certain responsibilities that
are relevant 1o Permsylvania’s cmnpliﬁnca with the Act. However, in its implementation of the
Commonwealth of Pennsylvania’s responsibilities under the Act, the General Assembly of the
Commonwealth by statute has assigred many responsibilities necessary for compliance with the Act to
the 67 County Boards of Elections. See generelly 25 Pa. Stet, Ann.§§ 3146.13146.9 (West 1994 &

 Supp. 2003) (Article X of the Pepmsylvania Election Code - relating to vcﬁng by quakified absentee
electors). | |

. In determining whether to grant & motion seeking emergency injunoﬁw.fc_hrglief: fhis Conrt must
" comsider the following four factors: (1) the likelihood that ﬁw applicant wﬂl prevax} an the merits; {2) the
extent to whiﬁ:h the movant is being ineparably ‘iummed by the complained of conduct; (3) the extent to
which the non-moving party will suffer irreparable hamm if the preliminary injunction js issued; and (4)
whether granting preliminary injanctive relief vl be in the public intarest. & R Corp. v, Jiffy Lube
Intl. Inc,, 968 F.2d 371, 374 (3d Cir. 1992). The moving party bears the burden of demonstrating
these factars. Insian \g Alr Ereighty, C;F, Alr Preight, inc., 882 F.Zd 797, 800 (3d Cir, 1989). The

.



v Court should grant mJunc’uvc mhef only ifthe. movant produces evidence suﬁment 1o comvinee the mal

- Judga fhat 21l four factozs fawor prehm mary rahci ‘

. «Cir. 1-.9,_82)1 Morewer, Juncuve rchef must he framed 1o remedy the ?uamx clammd by thc party
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- the clect:o:x mmay-not be counted mth xespect to any oﬁﬁce 25 Pa, Stat, Ann § 3146.6(2) (West Supp,. :
B - '?”003) Some overseas vc%..rs who apphed for an, absentcc baliot on.or before Maroh 28, 2004 and SR
; who Wi e}:e ot pmv:dcd an absemae haﬂot in the time prescnbed by Pcmsylvama Taw, see 25 Pa Stat s

o Axm. § .3146.5(&} (West 1994) resxdf.. Drare physzcaliy sm:ated at 1ocanans 50 :rcmote ﬁ'om ﬂ1e1r

L ‘;_ceuxsncs of Tesi "em:e m Pc‘msylvama that they hkei}' wﬁ be umbla o ramm an absentf:v ballot in hme e

ﬂns Gﬂnml an«ay unJaas aﬁ‘arded rehef ﬁam:th_ : f&p 23, 20{}4 smmwxy
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other states, Plaintiff has not establiched entitlernent to this form of relief. An order reguiring these new
forms of voting would involve this Court devising and superimposing §t’s own election scherne on a
complex legislatively sanctioned system spread across sixty seven diverse »;oxmtics. The Govermﬁmt
has produced no evidence that this form of extraoydinary relief is necessary 10 ensure the UOCAVA
rights of P&nnsylvma’s ovérgeas vobrs are protected. Coumsel speculated that theve may be some
military voters for whom even traditicnal mail is inaccessible. I this is so, the quémment has not
satisfied its burden of pmducing evidence ﬁ support this conte-xiﬁan.. Indeed, the Government’s sole
witness has c@lained thet every militury umit is assigned a voting officer charged with ﬁotccﬁng ‘t.hc

 precious Tight of every man and Worparn. serving ot aation in these diffiouit tones.

ACCORDINGLY, IT IS ORDERED THAT: |
1. As a.remedy to assure the Tights of overseas voters who are protected by the Act, the |
Secretary of thc Commonwegith shall take all reasonsble steps.necessa:f 10 dir_e;t the County
| boards of eIéCﬁnnS—teaccept;ab.semce ballots cast for federal offices included on the April 27,
2004 primary election by overseas voters as defined by the Actas timely received, as long #s
they are received by the appropriate county board of electionxs.m Iater than 5 pax. ;:m Monday,
May 17, 2004, notwithstanding the deadline prescribed by 25 Pa. Stat. Ann. § 3145.6(a).
9. The Secretary of the Commumwealth shall further direct all County boasds of elections to
accept any votg for federal office in the April 27, 2004 primary election that is received on a
" foderal write-in absentee ballot,

3. To facilitate a imely return of the ballots, the Commanvwealth shall provide overseas voters with



the opportmﬁty 1o return ballols by ovemight delivery, the expense of which shall be borne by.
the Commonweﬁm.

For those absentee ballots Teceived from the ovexseas voters, the Secretary of the
Commonwealth shall take al) reasonable steps necessary 10 direct the Cotnty boards of
elections to canvass the ahsentee ballofe in accordam;e with Penmsylvania law and to counf the
valid votes cast for federal offices only, those determined by the board of elections to be valid
absentee ballots undex Pennsylvania law.,

No ahsentes ballot cast by an absent uniformed scwioes yoter or overseas votér shall be valid
m&:ss i;t was cast by the voter no later than E:DC} pIn. castgm daylight time on Tuesday, April
27, 2004. For puposes of determining that 2n absentes ‘ballot was timely cast, the Secretary
of the Commonwealth shal! take all reasonable steps heoessary 1o divect the Cc‘aunty bozrds of
 elections to accept the date sffixed to the #otar’.s signed declaration on the absentee ballot
anvelope prescribed by the Department of State or simnilar deciaration, indicating that the voter
had cast his or her sbsentee ballot on or before the date indicated by the voter inthe

" declaraton. The Secretary of the Commenwealih vl direct the Cousty boards of elections
that proof of mailing or delivery of the completed absentee ballot on or before April 27, 2004
 will mot be required to demenstrate that the ballot was ﬁ;nely cast,

The Defendants shall immediately tike all reasonable steps 10 give notice of the relief'in this
Order to all qualified overseas voters who have pending requests for absentee ballots in any
Pennsylvania County. The efforts 1o publicize the Order shall include the following:

1. The Secretary of the: Commanwealth shall issue & press statzment for immmediate release
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of Commmucamons aud I’mss for: answeas to quesuons ﬁﬁs pmss release shali be

_;pastzd medaately on'the Depamnent af Sfatc 5 websm: and dasmbutcd 2§ bmadly

- and unmedxmly a5 pmcucablc to wms
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ccs tce radlc and telewaum bmadcast

- motice described hersin.




The United States and its agencies, including the Federal Voting Assistance Program
(“FVAP™), shall take such action 2s might be necessary and appropriate to assist the

Commonwealth with the notification of overseas voters of the extension of time for

© receipt of such ballots by elections officials of fhe Corrmnonwealth, including posting

armopncements on invernet sites likely to be visited by affected voters or persons who

may have contact with those voters. N

Within fmtywﬁve 45 days after May 17, 2004, the Secretary of the Conununwealﬂu, in

conjunction with the connty election. officials, shall file a zeport with the Department of Tustice

and with the Court which sets forth the following information regarding the federal offices -

included in the April 27, 2004 primary election:

a.

The dates on which cach of fhe 67 counties in the Commonweslth began and
completed the proce 5 of mailing hallots to overseas voters;

The mamber of absmize,baﬂots received by each county from overseas voters by 5:00

‘pa. on May 17,2004;

The rumber of absentee ballots, by cowity, received from such overseas voters and
counted after the statatory deadline of $:00 pam. on April 23, 2004 but prior to the

deadline proserived in thig Order;

" The mumiber of absentee ballots, by comty, received from such overseas voters later

than 5:00 p.o. on May 17, 2004, and for that reason not counted; and



e The number of fedezal writa-in absentee ballots received by each county board of
elections.

Yvette Kane
United States District Judge

 Date: Apcil _16 2004



