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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

DANIEL HICKS,
Plaintiff,

V. CIVIL NO. 3:08CV758

N e N N N N

MICHAEL J. ASTRUE, )
Commissioner of Social Security, )

)
Defendant. )
)

REPORT AND RECOMMENDATION OF THE MAGISTRATE JUDGE

This matter is before the Court fareport and recommendation pursuant to 28
U.S.C. § 636(b)(1)(B) on crossetions for summary judgmehtPlaintiff, Daniel Hicks,
seeks judicial review pursuant to 42 U.S8CL05(g) of the finatlecision of Defendant
Commissioner denying his application forildis Benefits (CB) and Supplemental
Security Income (SSI). The Commissiorseiihal decision is ksed on a finding by the
Administrative Law Judge (ALJpat Plaintiff was notdisabled as defined by the Social
Security Act (the Act) andpplicable regulations.

For the reasons discusseddie, it is the Court’s reecomendation that Plaintiff's

motion for summary judgment (docket gntro. 13) be DENIED; that Defendant’s

! The administrative recoiid this case has beetefil under seal, pursuant to
Local Civil Rules 5 and 7(C). In accordancgwthese rules, the Court will endeavor to
exclude any personal identifiers such as REmsocial security number, the names of
any minor children, dates of birth (except year of birth), ad any financial account
numbers from its consideratiah Plaintiff's arguments, antthe Court will further restrict
its discussion of Plaintiff's medical informan to only the extent necessary to properly
analyze the case.
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motion for summary judgment (docket gniro. 15) be GRANTED; and that the final
decision of the Commissioner be AFFIRMED.
. PROCEDURAL HISTORY

Plaintiff protectively filed for CB and SSh March 2006, claiming disability due
to educable mental retardation, lymphedemtnnag, and mild mitral valve prolapse. (R.
at 57.) Initially, Plaintiff alleged that $idisability’s onset date was September 6, 1995,
the date used for purposes of receiving ctighbility benefiton the account of his
father. (R. at 113.) The date was ®dgently amended to March 31, 2006 when
Plaintiff filed an applicatiorior Title XVI benefits becausiee would not be entitled to
additional child benefits after July 2006 wHeswas no longer a full-time student. (R. at
122.) The Social Security Administrationnged Plaintiff's claims initially and on
reconsideratiof. (R. at 57, 65.) Plaintiff requested a hearing and on March 11, 2008,
accompanied by counsel, he testified before an ALJ. (R. at 25-51.) On June 27, 2008,
the ALJ denied Plaintiff’'s application, finding that he was not disabled under the Act
because based on his age, education, expkrience, and residual functional capacity,
there were jobs he couldnb@m which exist in significant numbers in the national
economy. (R. at 21.) The Appeals Council sgpently denied Plaintiff's request for
review, making the ALJ’s decision the flrdecision of the Commissioner subject to

judicial review by thiCourt. (R. at 3-6.)

? Initial and reconsideration reviews\irginia are performed by an agency of
the state government—the Disability Deteration Services (DDS), a division of the
Virginia Department of Rehabilitative 8g&ces—under arrangemewith the SSA. 20
C.F.R. Part 404, Subpt. Q; sa&s08 404.1503. Hearings before administrative law
judges and subsequent proceedings are conducted by personnel of the federal SSA.



. QUESTION PRESENTED
Is the Commissioner’s decision that PIding not entitled to benefits supported
by substantial evidence on the record andaffgication of the awect legal standard?
[ll. STANDARD OF REVIEW
In reviewing the Commissioner’s decisiondeny benefits, the @urt is limited to
determining whether the Commissioner’s deam was supported by substantial evidence
on the record and whether the proper lesgahdards were applied in evaluating the

evidence._Johnson v. Barnhat84 F.3d 650, 653 (4th Cir. 2005); Hays v. Sullivadi7

F.2d 1453, 1456 (4th Cir. 1990). Substantial evtgers more than a scintilla, less than a
preponderance, and is the kind of relevant evidence a reasonable mind could accept as

adequate to support a conclusion. Craig v. Ch@&eF.3d 585, 589 (4th Cir. 1996)

(citing Richardson v. Perale402 U.S. 389, 401 (1971); Laws v. Celebre268 F.2d

640, 642 (4th Cir. 1966)).
In order to find whetherubstantial evidence exists, the Court is required to

examine the record as a whole, but itymat “‘undertake to re-weigh conflicting
evidence, make credibility determinations, or substitute [its] judgment for that of the

Secretary.” Mastro v. ApfeR70 F.3d 171, 176 (4th Cir. 2001) (quoting Cr&i§ F.3d

at 589). In considering the decision of emmissioner based on the record as a whole,

the Court must “take into account whatever in the record fairly detracts from its

weight.”” Breeden v. Weinberge493 F.2d 1002, 1007 (4th Cir. 1974) (quoting

Universal Camera Corp. v. N.L.R,B840 U.S. 474, 488 (1951)). The Commissioner’s

findings as to any fact, if the findingse supported by substantial evidence, are

conclusive and must be affirmed. Peraf3? U.S. at 390. While the standard is high, if



the ALJ’s determination is not supported loypstantial evidence ondhrecord, or if the
ALJ has made an error of law, the distaourt must reverse the decision. Coffman v.
Bowen 829 F.2d 514, 517 (4th Cir. 1987).

A sequential evaluation of a claimant’'sik@nd medical history is required in
order to determine if a claimant is eligible for benefits. 20 C.F.R. 88 416.920,

4041.1520; Mastrad270 F.3d at 177. The analysic@nducted for the Commissioner by

the ALJ, and it is that process that a conuist examine on appeal to determine whether
the correct legal standards were applad] whether the resuity decision of the
Commissioner is supported by sulgial evidence on the record.

The first step in the sequence is to daiee whether the claimant was working at
the time of the application and, if so, whether the work conditisiébstantial gainful
activity” (SGA)2 20 C.F.R. §§ 416.920(b), 404.1520(1f a claimant’s work
constitutes SGA, the analysis ends areddlaimant must be found “not disabled,”
regardless of any mexiil condition. _Id.If the claimant estdishes that he did not
engage in SGA, the second step of theyamimrequires him to prove that he has “a
severe impairment . . . or combinationimpairments which significantly limit[s] [his]
physical or mental ability to do basic waactivities.” 20 C.F.R. § 416.920(c); sa&iso

20 C.F.R. 8 404.1520(c). In order to qualifyaasevere impairment that entitles one to

3 SGA is work that is both substantial againful as defined by the Agency in the
C.F.R. Substantial work activity is ‘avk activity that involves doing significant
physical or mental activitiesYour work may be substantialen if it is done on a part-
time basis or if you do less, get paid legshave less responsibility than when you
worked before.” 20 C.F.R. § 494.1572(a).irthal work activity iswork activity done
for “pay or profit, whether onot a profit is realized.”20 C.F.R. § 404.1572(b). Taking
care of oneself, performing household taskisabbies, therapy or Bool attendance, and
the like, are not generally consideredbstantial gainful actities. 20 C.F.R. §
404.1572(c).



benefits under the Aci, must cause more than ammal effect on one’s ability to
function. 20 C.F.R. § 404.1520(c). At the thsatep, if the claimant has an impairment
that meets or equals an impairment listed0 C.F.R. Part 404, Subpart P, Appendix 1
(listing of impairments) and lasts, or is exggetto last, for twelve months or result in
death, it constitutes a qualifying impairment and the analysis ends. 20 C.F.R.

88 416.920(d), 404.1520(d). If the impairmdoes not meet or equal a listed
impairment, then the evaluation proceeds &fturth step in which the ALJ is required
to determine whether the claimanhaaturn to his past relevant wétkased on an
assessment of the claimant’sitkial functionhcapacity (RFC)and the “physical and
mental demands of work [the claimantkhdone in the past.” 20 C.F.R. 8§ 416.920(e),
404.1520(e). If such work can be performeéntbenefits will not be awarded. Id.
However, if the claimant cannot perfornslpast work, the burden shifts to the
Commissioner at the fifth step to show thainsidering the claimant’s age, education,
work experience, and RFC, the claimantapable of performing other work that is
available in significant rabers in the national ecomy. 20 C.F.R. 88 416.920(f),

404.1520(f); Powers v. ApfeR07 F.3d 431, 436 (7th Cir. 2000) (citing Bowen v.

* Past relevant work is defined as SGAHr past fifteen years that lasted long
enough for an individual to learn the lagb functions involved. 20 C.F.R. 88
416.965(a), 404.1565(a).

®> RFC is defined as “an assessment andividual’s ability to do sustained
work-related physical and mentattivities in a work sdtig on a regular and continuing
basis. A ‘regular and comtiing basis’ means 8 hours a days, for 5 days a week, or an
equivalent work schedule.” SSR 96-8p. Wiassessing the RF@e adjudicator must
discuss the individual’s ability to perform saisted work activities in an ordinary work
setting on a regular armbntinuing basis (i.e8 hours a days, 5 days a week, or an
equivalent work schedule), and descitbbe maximum amourdf each work-related
activity the individual ca perform based on the evidenceikalde in the case record. Id.
(footnote omitted).



Yuckert 482 U.S. 137, 146, n.5 (1987)); Hall v. Har6588 F.2d 260, 264 (4th Cir.

1981). The Commissioner can calhig burden in the final gp with the testimony of a
vocational expert (VE). When a VE is cdl® testify, the ALJ’s function is to pose
hypothetical questions that accurately repret@nclaimant’'s RFC based on all evidence
on record and a fair descriptiofiall the claimant’s impairments so that the VE can offer
testimony about any jobs existing in the nati@@nomy that the claiant can perform.

Walker v. Bowen889 F.2d 47, 50 (4th Cir. 1989). Only when the hypothetical posed

representsll of the claimant’s substantiated impaénts will the testimony of the VE be
“relevant or helpful.”_ld.If the ALJ finds that the clainm is not capable of SGA, then
the claimant is found to be disabled anddasordingly entitled to benefits. 20 C.F.R. 88
416.920(f)(1), 404.1520(f)(1).
IV. ANALYSIS

The ALJ found at step one that Plainh#id not engaged in SGA since the alleged
onset of his disability. (R. at 13.) Aegis two and three, the ALJ found that Plaintiff
had the severe impairments of borderlirtellectual functioning, a learning disorder,
asthma, mild mitral valve prolapse, hypesiem, and lymphedema affecting his left leg,
but that these impairments did not meeéqual any listing i?0 C.F.R. Part 404,
Subpart P, Appendix 1, as required for the awarokeoiefits at that stage. (R. at 14-16.)
The ALJ next determined that Plaintiff had the RFC to perform light duty work, finding
that Plaintiff had the abilityo lift or carry up to twety pounds occasionally, ten pounds
frequently, and that he coustiand or walk six hours in aight-hour workday. (R. at

20.) Additionally, the ALJ determined thRlaintiff had to avoid exposure to extreme



temperatures and respiratory irritantsg ahat he was limited to performing simple,
routine, repetitive tasks. (R. at 20.)

The ALJ then noted at step four of thalysis that Plaintiff had no past relevant
work experience. (R. at 20-21.) At step fiafter considering Plaintiff's age, education,
work experience and RFC, the ALJ found ttegtre are other occupans that exist in
significant numbers in the national economy tlaintiff could perorm. (R. at 21.)
Accordingly, the ALJ concluded that Plafiitivas not disabled and was employable such
he was not entitled to benefits. (R. at 21-22.)

Plaintiff moves for a finding thdte is entitled to benefitss a matter of law, or in
the alternative, he seeks reversal and rehiar additional administrative proceedings.
(Pl.’s Mem. in Supp. of Summ. J.) In supipof his position, Plaintiff argues: (1) the
ALJ erred in giving minimal weight to éhopinion of Plaintiff's primary treating
physician; (2) the ALJ erred by failing to casher all of the asssments of the state
agency medical consultants; (3) the Alied in giving great weight to other of
Plaintiff's treating physicians; (4) the ALJdred in finding that Rlintiff could perform
light duty work; and (5) the AlLerred in determining th&laintiff could perform light
duty work without considering evidence fraVE. (Pl.’s Mem. in Supp. of Mot. for
Summ. J., “Pl.’s Mem.” at 5, 13-23Defendant argues in opposition that the
Commissioner’s final decision is supported by substaetiaglence and should therefore
be affirmed. (Def.’s Mot. for Summ. J. and Mem. in Supp. Thereof, “Def.’s Mem.” at
24.)

1. Plaintiff contends that there is no iflormed medical opinion that supports the
ALJ’s disability determination.



Plaintiff contends that there was no infeed medical opiniothat supported the
ALJ’s determination that Plaintiff was capalbtieperforming light work. (Pl.’s Mem. at
13-15.) Specifically, Plaintifasserts that: (1) the ALJ errgdnot affording significant
weight to the evaluation completed by Pldifist primary care physician, Dr. Walker; (2)
the ALJ erred by failing to corder all of the assessments of the state agency medical
consultants, particularly the evaluation bR Scott; and (3) the ALJ erred in affording
significant weight to the evaltians of Plaintiff’'s other treatg specialists, Dr. Schneider
and Dr. Restaino. (Pl.’s Mem. at 13, 16, 2Blaintiff argues that fang to afford Dr.
Walker’s evaluation significant weight wasproper, as Dr. Walker provided general
treatment, whereas Drs. Restaino and Sclengichose assessments were given greater
weight by the ALJ, were specialists and therefdid not treat Plaiiit inclusively for all
his impairments. (Pl.’'s Mem at 14, 20.) Ptdfralso contends thddr. Walker had more
complete medical information as a basis irkimg his assessment. (Pl.’s Mem. at 15.)
Furthermore, Plaintiff asserts that the ALJ drirefailing to consider each of Dr. Scott’s
findings regarding Plaintiff’'s employmehimitations. (Pl.’s Mem. at 17.)

During the sequential analysis, when &le) determines whether the claimant
has a medically determinable severe impairment, or combination of impairments which
would significantly limit the claimant’s physat or mental ability to do basic work
activities, the ALJ must analyze the claimamhedical records that are provided and any
medical evidence resulting frooonsultative examinations oredical expert evaluations
that have been conducted. $%eC.F.R. § 416.912(f). When the record contains a
number of different medical opinions, inding those from the plaintiff's treating

physicians, consultative examiners or other sesithat are consistent with each other,



then the ALJ makes a determination based on that evidenc0 $2E.R. 8
416.927(c)(2). If, however, the medical opini@me inconsistent tarnally with each
other, or other evidence, the ALJ must eradé the opinions araksign them respective
weight to properly analyze the evidence imeal. 20 C.F.R. § 416.927(c)(2), (d). Under
the applicable regulatiorand case law, a treating phyait's opinion must be given
controlling weight if it is well supported hyedically acceptable clinical and laboratory
diagnostic techniques and is not inconsistath other substaral evidence in the

record. Craig76 F.3d at 590; 20 C.F.R. 8 416.927(d)(2); SSR 96-2p. However, the
regulations do not require that the ALJ accemniops from a treating physician in every
situation, e.g., when the physician opines orighee of whether thealmant is disabled
for purposes of employment (an issue rese for the Commissioner), or when the
physician’s opinion is inconsistent with otlendence, or when it is not otherwise well

supported._Jarrells v. Barnhaxo. 7:04-CV-00411, 2005 WL 1000255, at *4 (W.D. Va.

Apr. 26, 2005)._SeR0 C.F.R. § 404.1527(d)(3)-(4), (e).

A. Plaintiff contends that the ALJ erredniot affording sigrficant weight to
Dr. Walker’s evaluation.

Plaintiff asserts that the ALJ erredrint affording significant weight to an
evaluation by Plaintiff's primary treating phgsn, Dr. Walker, while the ALJ afforded
greater weight to assessments by other, lesdvied treating specialists. (Pl.’'s Mem. at
13.) Plaintiff presented the ALJ with assessment form completed by Dr. Walker that
outlined the basis of his assertions. Dr.Ik#aopined that, based on Plaintiff’'s asthma,
hypertension, leg edema, and “history frpatient,” Plaintiff was unable to perform
substantial gainful activity. (R. at 408.) .MValker further reportkthat Plaintiff was

incapable of even “low stress” jobs due to anxiety. (R. at 408.) Additionally, Dr. Walker



stated that Plaintiff's expesnce of pain was constantlywsee enough to interfere with
the attention and concentration needed téop@ even simple work tasks, and that
Plaintiff could only sit five to ten minutext a time while being able to stand no more
than five minutes at one time. (R. at 408»). Walker also founthat Plaintiff could
only sit and stand or walk less than two soper day, could never lift any weight, and
could only occasionally twist, stoop, crouchmb ladders and stairs, and would be
absent from work at least four days pemithn. (R. at 409-10.) However, Dr. Walker
saw Plaintiff only periodically over the course of sixteen years, and the intermittent visits
resulted from discrete incidents that were resolved, such as falling off a swing set,
involvement in a minor motor vehicle accidesadd cellulitis of theight elbow. (R. at
218-19, 235))

In addition to the assessment provided by\Walker, the Record also contains an
RFC Assessment completed by a Dr. Schneideedaatric cardiologist (R. at 414-17.)
After examining Plaintiff, Dr. Schneideoncluded that Plaintiff exhibited only mild
mitral valve prolapse, did not exhibit any esicte of peripheral edema, and that he did
not have any limitation on his ability to penflophysical activity. (R. at 191, 415.) Dr.
Schneider also opined that Piaif was capable of high ste work, would not need to
take unscheduled breaks during an elgtir workday, and had no environmental
restrictions. (R. at 415-18Plaintiff was also examindaly a pediatric nephrologist, a
Dr. Restaino, who diagnosed Plaintiff whigpertension, but who also reported that
Plaintiff denied experiencingeladaches, visual changes, or lower extremity edema. (R.
at 206, 225.) Dr. Restaino further opined tRkintiff's hypertension should not prevent

him from seeking employment. (R. at 404.)
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The Record also contains an RFC Asseent completed by a Donna Mitchell, a
nurse practitioner, who treated Plafittom 2002 to 2007, along with Dr. Irani, a
pediatrician specializing ithe treatment ofleergies and immunology. (R. at 400-03.)
Ms. Mitchell reported that Plaiiff's symptoms would rarely interfere with his attention
and concentration and that his asthma wdkasatrolled with reglar medications. (R.
at 401.) Ms. Mitchell also cohaed that Plaintiff could sat least six hours, stand for
about four hours, and would only infrequentled to take unscheduled breaks during a
workday. (R. at 401-02.) Anhost, Ms. Mitchell noted tha&laintiff needed to avoid
concentrated exposure to wetness and per$uend needed to avoid even moderate
exposure to high humidity, fumes, odors, gaskist, and chemicals. (R. at 403.)
Accordingly, Ms. Mitchell opined that Plaiff could perform substantial gainful
employment with regular medication anadve@onmental controls. (R. at 398.)

The ALJ analyzed the assessment efttieating physician; however, after
comparing his opinion to Plaintiff’'s medicadcords and the opinions of Plaintiff's other
treating specialists, he gas@gnificant, but not controllingyeight to Plaintiff's other
treating specialists. Specifibglthe ALJ did not give signi¢ant weight to Dr. Walker’s
opinion because it “was not supported by dwvn limited and intermittent treatment
records, nor was it corroboratbg the assessments of treatsmgpcialists.” (R. at 20.)
The ALJ determined that Plaintiff's treatisgecialists, Dr. Schnedd and Dr. Restaino,
reported that Plaintiff's hypeghsion and mitral valve prapse were not functionally
limiting. (R. at 20, 404, 418.) Accordinglihe ALJ concluded that Dr. Walker’s

opinion was inconsistent withe objective medical evidence and with the reports of

11



other treating specialists, justifying thevigig of Dr. Walker’sopinion less than
controlling weight. (R. at 20.)

A review of the ALJ’s analysis demorates that his conclusions were based on
appropriate medical evidence, and that suttistbevidence supports the weight assigned
to each of the physicians’ assessmentainBif asserts that the ALJ’s opinion had no
medical foundation in the evidence, andtthe improperly discounted Dr. Walker’'s
opinions. (Pl.’'s Mem. at 14.) Howeveas explained in the ALJ’s opinion, his
conclusions were based on the assessmentateyagfency consultantPlaintiff’'s other
treating specialists, Dr. Schneider and Dr. Restaino; and Plaintiff's physician Dr. Irani
and her nurse practitioner, Ms. Mitchell,these opinions were most consistent with
Plaintiff's medical records. (R. at 20l fact, the ALJ adojtd a portion of Ms.

Mitchell’s nonexertional assessment in determining that Plaintiff must avoid exposure to
temperature extremes and respiratory irrgarn(R. at 20, 403.) The ALJ also accounted
for Dr. Schneider’s and Dr. Restaino’s mediassessments, concladithat Plaintiff was
able to stand and walk six hours in aghethour workday and lift weights of up to
twenty pounds occasionally and ten poufidgquently. (R at 20, 402, 415-19.) The
primary deviation from Dr. Schneider’s assment in the ALJ’s findings was the ALJ’'s
determination that Plaintiff could lift onlen to twenty pounds, as compared with Dr.
Schneider’s assessment that Plaintiff cdiftaver fifty pounds. (R. at 20, 418.) As
Plaintiff's medical records were inconsistethe ALJ had the authority to accept the
medical opinions that were most consistsith Plaintiff’s medical records, and upon a
review of the medical records and the Plairgiffaily activities, as well as the opinion of

other physicians, the ALJ determined thaiftiff was limited to only ten to twenty

12



pounds of lifting. 20 C.F.R§8 416.927(c)(2), (d); sesdsq Jarrells 2005 WL 1000255, at
*4. (R. at 20, 409.)

Less weight was given to Dr. Walkedpinion because a review of Plaintiff's
medical records did not demonstrate dagis for such stringent and permanent
restrictions on Plaintiff's wik capabilities as described by Dr. Walker. (R. at 20, 407-
11.) A review of the Record supports tbanclusion. While Dr. Walker stated that
Plaintiff was unable to perform substantial gainful employment and was incapable of
even “low stress” jobs, he cited only “tosy from patient” adis reason for that
conclusion. (R. at 405, 408.) He also intecbthat he saw Plaintiff only “as needed,”
not on a continuing basis for treatment of anyl@intiff's impairmentsas did Plaintiff’s
other treating spediats. (R. at 405.) Furthermor®r. Walker indicated that he only
treated Plaintiff for cellulitis of the elbowhat Plaintiff's prognosis was good, and that
his asthma was controlled. (R. at 40Therefore, the ALJ properly weighed Dr.
Walker’'s assessment against the medieabrds and determined that Dr. Walker’s
evaluation merited only minimal weight.

B. Plaintiff contends the ALJ erred aonsidering only parts of the
assessments of state agency consultants.

Plaintiff also asserts that the ALJ eriacconsidering onlyselected portions of
the assessments of the staterany consultants, Dr. Saxby abd. Scott. (Pl.'s Mem. at
16.) Plaintiff presented the ALJ witlssessment forms completed by Dr. Saxby and Dr.
Scott with the psychology regazompleted by Dr. Scott asdlbasis of his assertions.
(Pl’'s Mem. at 16-17.) Speadaifally, Plaintiff contends thahe ALJ improperly failed to
consider all of Dr. Scott'svaluations. (Pl.’'s Mem. at 17.) Dr. Scott diagnosed

borderline intellectual functioning and “ruledit” mixed receptive-expressive language

13



disorder. (R. at 185.) She found that Ri#i had a global assessment of functioning
score of 58, which is in the “moderate” rarajéb8-60. (R. at 185.Pr. Scott opined that
Plaintiff would be able to complete sim@ad repetitive tasks, could maintain regular
attendance in a workplacegudd perform work consistently, but would need special
supervision, and would be unable to compé&teormal workday without interruptions
resulting from his limited verbalkills. (R. at 186.)

The ALJ analyzed the assessments ofthte agency psychologists; however,
after comparing their opinions and recommeiwtes to Plaintiff’s medical records and
the opinions of the treating spalists, he gave significant, boot controlling, weight to
Plaintiff's treating specialistsSpecifically, the ALJ gge some, but not controlling,
weight to Dr. Scott’s opinion because Dr. 8@mly examined Plaintiff once, and she did
not have the opportunity to consider evidesgbmitted subsequent to her review of the
Record. (R. at 181.) The ALJ resolved that Dr. Scott gave Plaintiff a global assessment
of functioning in the “moderate” range, “assessment reflective of a greater level of
functioning than argued by counse(R. at 20.) Furthermore, the ALJ determined that
Dr. Scott’s opinion was consistent with previous psychological examinations in finding
that Plaintiff was capable of performing simplepetitive, routine tasks in environments
that would cater to his non-verbal skilléR. at 20, 186.) Accordingly, the ALJ
concluded that Dr. Scott’s opinion was pdlyi@onsistent with the objective medical
evidence and with the repord$other psychologists, whighstified giving Dr. Scott’s
opinion some, but not controlling, weight accordance with DiScott’s opinion, the
ALJ determined that Plaintiff was limited stmple, routine, repdive tasks due to his

borderline intellectual functiong and learning disorder. (Bt 20.) Therefore, the ALJ

14



properly weighed Dr. Scott's evaluations witle medical records and determined that
Dr. Scott’'s assessment nted the weight assigned.

C. Plaintiff contends the ALJ erred affording significant weight to Dr.
Restaino’s and Dr. Schneider’s evaluations.

Plaintiff asserts that the ALJ erredaffording significant weight to Dr.
Restaino’s and Dr. Schneider’s evaluatioBgecifically, Plaintiff ontends that the ALJ
erred in giving great weigho the treating specialists’ findings insofar as Plaintiff's
mental limitations are concerned becauseR®staino and Dr. Schider did not treat
Plaintiff for complaints arising out of his m&l limitations. (Pl.’s Mem. at 20.)

As addressed in Section IV.1.A. of tlaisalysis (p. 9), DiRestaino, a pediatric
nephrologist who had treatedaiitiff for hypertension for a nmber a years, opined that
Plaintiff's hypertension shouldot prevent him from seeking employment. (R. at 206,
225, 404.) Similarly, Dr. Schneider, a pediat@diologist who alstreated Plaintiff for
several years, reported in an RFC assessthanPlaintiff did not have a marked
limitation of physical activity, was capable ofjhistress work, andald frequently lift
weights of fifty pounds. (R. at 414-18.) .C8¥chneider further noted in his assessment
that Plaintiff had zero symptoms that would lifmi$ functional capabilities. (R. at 415.)

The ALJ analyzed the assessments off@staino and Dr. Schneider and, after
comparing their opinions and recommendatitmBlaintiff's medcal records and the
opinions of state agency psychologists &laintiff’'s treating physician, he gave
significant weight to Dr. Reaino’s and Dr. Schneider’s alations. Specifically, the
ALJ gave greater weight to Dr. RestainogldDr. Schneider’'s assessments because they
were specialists who had treated Plaintiff’ paimments for a numbef years. (R. at 20,

225, 232, 414.) The ALJ resolved that Dr. Resi and Dr. Schnegt reported that

15



Plaintiff's “hypertension and mitral valve @apse are not functionally limiting (i.e., he
can lift weights of up to 50 pounds)(R. at 20.) In this regzt, the ALJ afforded greater
weight to Dr. Restaino and Dr. Schneidefsnions with regard to their areas of
expertise, nephrology and cardiology, respectively. (R. at 20, 206, 414.) In limiting
Plaintiff to simple, routine, repetitive tasége to his mental limitations, the ALJ in fact
took the state agency psychologists’ eaéibns into account(R. at 20, 186.)
Furthermore, the ALJ limited Plaintiff tiifting weights of up to only twenty pounds,
which was a departure from Dr. Schneider’s assessmerminaindication that the ALJ
considered Ms. Mitchell’'s and Dr. Walker'sauations to some meaningful extent. (R.
at 20.)

Having reviewed the ALJ’s analysis an@ tRecord, it is clear that the ALJ's
assessment of the medical opinions androscwas supported by substantial evidence in
the Record, including gpopriate medical evidence. Asach, Plaintiff's claim that the
ALJ’s opinion is not supported by informetkedical opinion is without merit.

2. Plaintiff contends the ALJ erred in determining that Plaintiff can perform
light duty work.

Plaintiff further argues that the ALJ#&ding that Plaintiff has an RFC for non-
disabling light work was unsupported by subsitd evidence. (P Mem. at 20.)
Specifically, Plaintiff asserts éthe ALJ: (1) did not consgdl Ms. Mitchell's statement
that Plaintiff's medication may cause sideeetff; (2) ignored the evidence in the Rating
of Functional Limitations that Plaintiffad moderate difficulties in maintaining
concentration, persistence, or pace; and (3) ignored the finafiigys Scott. (Pl.’s Mem.

at 21.)
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After step three of the ALJ’s sequentalalysis, but before deciding whether a
claimant can perform past relevant watkstep four, the ALJ must determine the
claimant's RFC. 20 C.F.R. 88 416.920(e)-4f).6.945(5)(1). The REmust incorporate
impairments supported by the objectivedical evidence in the record and those
impairments that are based on the claimant’s credible complaints. In evaluating a
claimant’s subjective symptoms, the ALJshiollow a two-step analysis. Craigp F.3d
at 594; sealsoSSR 96-7p; 20 C.F.R. 88 401.1529(a), 416.929(a). The first step is to
determine whether there is an underlyinglioally determinable physical or mental
impairment or impairments that could readagaroduce the individai’s pain or other
related symptoms. IJSSR 96-7p, at 1-3. The ALJ stwconsider all the medical
evidence in the record. Craig6 F.3d at 594-595; SSR 96-7p, at 5, n.3;ae@SSR 96-
8p, at 13 (specifically stating thaethRFC assessment must be basedlbaf the
relevant evidence in the case record”) (ensghadded). If the underlying impairment
reasonably could be expected to producentidual’s pain, then the second part of the
analysis requires the ALJ to evaluatearolnt's statements about the intensity and
persistence of the paand the extent to which it affedtse individual’s abity to work.
Craig 76 F.3d at 595. The ALJ’s evaluation mizdte into account “all the available
evidence,” including a credibility finding afie claimant’s statements regarding the
extent of the symptoms and the ALJ must pdewspecific reasons for the weight given to
the individual’s statements. Craigp F.3d at 595-96; SSR 96-7p, at 5-6, 11.

This Court must give great deferencehte ALJ’s credibility determinations. See

Eldeco, Inc. v. N.L.R.B.132 F.3d 1007, 1011 (4th Cir. 1983). The Court of Appeals for

the Fourth Circuit has determined that/]tien factual findings rest upon credibility
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determinations, they should be accepted by the reviewing court absent ‘exceptional

circumstances.”_ld(quoting N.L.R.B. v. Air Prods. & Chems., In@17 F.2d 141, 145

(4th Cir. 1983)). Therefer, this Court must accepttiALJ’'s factual findings and
credibility determinations unless “a ciibdity determination is unreasonable,
contradicts other findings d&ct, or is based on an inegliate reason or no reason at

all.” Id. (quoting_N.L.R.B. v. McCliough Envtl. Servs., In¢5 F.3d 923, 928 (5th Cir.

1993).
Furthermore, it is well established that a claimant’s subjective allegations of pain

are not conclusive evidence thia¢ claimant is disabled. Sktckles v. Shalala20 F.2d

918, 919 (4th Cir. 1994). The Fourth Circuistdetermined that “subjective claims of
pain must be supported by objective medaatience showing the existence of a medical
impairment which could reasonably be expédo produce the actual pain, in the amount
and degree, alleged byeticlaimant.” _Craig76 F.3d at 591.

Here, the ALJ determined that the “mealifindings, the routine and conservative
nature of [Plaintiff's] medical care, and f@dmitted daily activities served to diminish
his credibility regarding the frequency and severity of his symptoms and the extent of his
functional limitations.” (R. at 19.) Th&lLJ thus determined that Plaintiff's RFC
included “light work, which entails standirmgd walking six hours ian eight-hour day,
and lifting weights of up to twenty poundscasionally and ten pounds frequently. . . .
Due to his borderline intellectual functiogi and learning disorder, [Plaintiff] is limited
to performing simple, routine, repetitita@sks.” (R. at 20.) Based on this RFC

determination, the ALJ accordingly found thaaiRtiff was able to perform light work,
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thereby concluding his analgsand finding that Plairffiwas not disabled and not
entitled to benefits. (R. at 20-21.)

The Record supports the ALJ’'s conclusioattRlaintiff was able to perform light
work. The ALJ considered all of the eviderae®l came to the conclusion that Plaintiff's
testimony regarding the severity and frequeoithis symptoms and the extent of his
functional limitations was less than crddib (R. at 17, 19.) The ALJ conducted the
proper_Craiganalysis in making his decision abdsed his determination on all of the
medical evidence of record. Particularlye thLJ considered Ms. Mitchell’s report and
her designation that Albuterol, a medicatiPlaintiff took to control his asthma, may
cause dizziness, increased heart rate, headaahd jitteriness. (R. at 401.) In
considering Ms. Mitchell’s report, the ALJsal evaluated the medical evidence in the
Record and noted that Plaintiff's asthmas well-controlled on medication and that
Plaintiff did not report expeencing any side effects beyodbwsiness, nor do treatment
notes from Dr. Irani and Ms. NMihell reflect any complaints aide effects. (R. at 17,
295-301.) Furthermore, the ALJ noted Plditgtireported difficulties with concentration,
memory, and handling stress and thereforapyevent, limited Plaintiff to performing
simple, routine, repetitive tasks. (R.Jat 20, 171.) Additionally, as discussed in
Section IV.1.B. of this memorandum opinifm 13), the ALJ prop#¢y considered Dr.
Scott’s findings and incorpated her assessment into his analysis. The analysis
supported the ALJ’s determitian that Plaintiff was ableo perform light work.
Accordingly, the Court recommends a findingttthere is substantial evidence to support
the ALJ’s conclusion that Plaintiff was ablegerform light work and was, therefore, not

disabled.
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3. Plaintiff contends the ALJ erred in determining that Plaintiff can perform
light duty work without testimony from a vocational expert.

Plaintiff further asserts that the Akdred in utilizing tie Medical-Vocational
Guidelines (Guidelines) to determine that Ptifii is not disabled under the Act. (Pl.’s
Mem. at 23.) Specifically, Plaintiff assethat he has nonexertional limitations and
therefore could not perform suhbatially all of the requiremesitof light work, such that
the ALJ should have utilized a VE to detemmwhether Plaintiff was disabled under the
Act. (Pl.’'s Mem. at 23.)

Prior to determining whether the Grids apat the fifth step of the analysis, an
ALJ must first determine the claiman®~C. 20 C.F.R. § 404.1569; SSR 83-10. Based
on the RFC determination, the ALJ must then consult the Grids to determine if the
claimant meets a rule (or listing) in tieids. 20 C.F.R. 8§ 404.1569; SSR 83-10. The
Grids categorize jobs by theihysical-exertion requiremenrfitsiamely, sedentafylight,?
medium, heavy, and very heavy. &f%R 83-10. There are numbered tables for the
sedentary, light, and medium levels (taldle®, and 3, respectively), and a specific rule

for the heavy and very heavy levels &@04.00). SSR 83-10; 20 C.F.R. Pt. 404, Subpt.

® A claimant’s exertional limitation determines the proper exertional level for the
claimant’s situation._Se®SR 83-10. An exertional limitation is an impairment-caused
limitation that affects one’s capability to pemnfn an exertional activity (strength activity)
such as sitting, standing, walkingtilifg, carrying, pushing, and pulling. SSR 83-10.

’ Sedentary work involves lifting nmore than 10 pounds at a time and
occasionally lifting or carrying articles like docKees, ledgers, and small tools. . . . Jobs
are sedentary if walking and standing aequired occasionally and other sedentary
criteria are met. 20 C.F.R. 8§ 404.1567(a).

8 Light work involves lifting no more #m 20 pounds at a time with frequent
lifting or carrying of objects weighing up ten pounds. . . . A job is in this category
when it requires a good deal of walking arsting, or when it involves sitting most of
the time with some pushing or pullingam or leg controls. 20 C.F.R. § 404.1567(b).
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P, App. 2. Based on the claimant’s RF@ ALJ must first determine which table to
apply,_i.e, if the claimant’s RFC limits him to dentary exertional level, then Table No.
1 is the appropriate table. Next, basedh@nclaimant’s age, education, and previous
work experience, the rule directs a finding osabled” or “not disabled.” Utilization of
the Grids is predicated on the claimant surfig from exertional limitations and the Grids
are not applicable if the claant suffers solely from nonexertional limitations. 20 C.F.R.
8 404.1569a; se20 C.F.R. Pt. 404, Subpt. P, Aj@h.Table 1, § 200.01(e)(1) (“The rules
do not direct factual conclusions of disabtechot disabled for individuals with solely
nonexertional types of impairments.”). Thagen for this rule is that nonexertional
limitations may nevertheless limit a claimardtsility to perform a full range of unskilled
occupations at a given exential level. Thus, where a claimant suffers only exertional
limitations, the ALJ must consult the Gridsdetermine eligibility for benefits. See

Walker v. Bowen889 F.2d 47, 49 (4th Cir. 1989); Cooper v. Sulli@80 F.2d 1152,

1155 (9th Cir. 1989). At the same timeai€laimant suffers from both exertional and
nonexertional limitations, then the ALJ musheult the Grids first to determine whether
a rule directs a finding of disabled bdsmn the strength requirement alone. 2ee
C.F.R. Pt. 404, Subpt. P, App. 2, Table 1, § 200.01(e)(2).

If the ALJ finds that a rule does notekt a finding of disabled based on the
strength requirement alone, the ALJ mugedaine the effect a particular additional
nonexertional limitation will have on the ranglework remaining that an individual can
perform. SSR 85-14. In so doing, the use of a vocational resource may be helpful, or
sometimes necessary; however, where itaarcthat the additional limitation has very

little effect on the exertional occupatidiase, the conclusion directed by the
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appropriate rule is not nexially affected._ld.For example, environmental restrictions
would not significantly affect the potential unskilled light occupational base, and
therefore, the use of a VE is not nesay when confronted with nonexertional
environmental restrictions. |d.

When analyzing a claimant’s ability peerform light work under the Grids, the
ALJ must determine whether the claimarased on his RFC, has any additional
exertional limitations that may erodlee light occupational base. S#&C.F.R. Pt. 404,
Subpt. P, App. 2 § 202(a); sels020 C.F.R. Pt. 404, Subpt. P, App. 2 § 201(h)(3). “The
functional capacity to perform a wide or frdinge of light work represents substantial
work capability compatible with making a vkoadjustment to substantial numbers of
unskilled jobs.” 20 C.F.R. Pt. 404, Subpt.App. 2 § 202(b). The Social Security
Regulations and Rulings recogaithat a finding of “disabt® may be appropriate for
some individuals of advanced age who havg skills that are noteadily transferable to
a significant range of semi-skilled or $&d work that is within the individual’'s
functional capacity, or for those who hawework experience. 20 C.F.R. Pt. 404, Subpt.
P, App. 2 8 202(c). However, these rules alsarly state that, for individuals without
adversity of advanced age, “the lackelievant work experience would have little
significance since the bulk of unskilled jobs require no qualifying work experience.” 20
C.F.R. Pt. 404, Subpt. P, App. 2 8 202(#)hen utilizing the Grids to analyze a
claimant’s abilities to perform light workliteracy or inability to communicate in
English has little significance in determiniiighe claimant’s light work occupational
base has been eroded. &keWhile educational level is ord# the factors considered by

the Grid system, other educational or communicative limitations will rarely be a
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significant factor in the analysis. Skl seealsoSSR 96-9p. The Social Security
Administration has advised that basic communaceis all that is necessary to perform
unskilled light work. _Se@0 C.F.R. Pt. 404, Subpt. P, App. 2 8 202(g). Indeed, “[t]he
basic mental demands of competitive, remunerative, unskilled work include the abilities
(on a sustained basis) to understand, cartyasul remember simple instructions; to
respond appropriately to supeiwis, coworkers, and usual work situations, and to deal
with changes in a routine wosetting.” SSR 85-15.

It is clear from the ALJ ®pinion that he properly coiered Plaintiff's relevant
limitations, both exertional antbnexertional, in making hdisability determination
pursuant to the Guidelines. As discukgeSection IV.1.B. of this Memorandum
Opinion (p. 13), the ALJ properly considerth@ state agency pdyalogists’ evaluations
and an assessment by Dr. Blackmer, arratbasulting psycholist. In his RFC
assessment, the ALJ also included Dr. Ssattid Dr. Blackmer’s evaluations that were
supported by the medical evidence of recdRl. at 18-20.) The ALJ concluded that the
limitations in both Dr. Blackmer’s aridr. Scott’'s assessments supported the
determination that Plaintiff could perfornmgile, routine, repetitive tasks. (R. at 20,
175-79, 181-87.) Though this is a limitation on Plaintiff's work capabilities, it does not
limit Plaintiff's abilities beyond the basic mahtdlemands of competitive, remunerative,
unskilled work; namely, the ability to undgand, carry out, and remember simple
instructions; to respond appropriatelystagpervision, coworkers, and usual work
situations; and to deal with changes in a routine work setting SSBe85-15; sealso
SSR 96-9p. Given the ALJ’s careful consatamn of Dr. Scott's and Dr. Blackmer’s

assessments, it is clear that the ALJ appropriately considered Plaintiff's relevant
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nonexertional limitations when making his disability determination pursuant to the
Guidelines; and, therefore, it was unnecesgarthe ALJ to consult a VE in reaching a
disability determination.
V. CONCLUSION
Based on the foregoing analysis, it is the nec@ndation of this Court that Plaintiff's
motion for summary judgment (docket gntro. 13) be DENIED; that Defendant’s
motion for summary judgment (docket gntro. 15) be GRANTED; and that the final
decision of the Commissioner be AFFIRMED.
Let the Clerk forward a copy of thkeport and Recommendation to the
Honorable Robert E. Paynadto all counsel of record.
NOTICE TO PARTIES
Failure to file written objections to the proposed findings, conclusions and
recommendation of the Magistrate Judge amtained in the foregoing report within
ten (10) days after being served with a @y of this report may result in the waiver
of any right to a de novo review of the determinations contained in the report and
such failure shall bar you from attackingon appeal the findings and conclusions

accepted and adopted by the District Judge except upon grounds of plain error.

/sl
Dennisw. Dohnal
UnitedStatesMagistrateJudge

Date: July 14, 2009
Richmond, Virginia
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