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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

TONY LAMAR MAYS,
Plaintiff/
Cross-claimant

V.

AL-AMIN BROTHERS TRANSPORTATION,
L.L.C., and ART LEASING, INC.,

Defendants/!  Civil Number 3:08CV765

Third Party Plaintiffs,

V.

COMMERCE and INDUSTRY INSURANCE
CoO.,

Third Party Defendant

Cross Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court on Defendants’s ardrd-Party Defendant’s
Rule 12(b)(1) and 12(b)(6) Motions to Disss (Doc. Nos. 31 and 38), Defendants’s
Motion to Amend (Doc. No. 43), and Plaintiff's Mot for Leave to File a Sur-Reply
(Doc. No. 50). For the reasons below, this COuRANTS the Motions.

I. BACKGROUND

On April 10, 2007, Plaintiff Tony Mays jored his back when he slipped and fell
while unloading a tractor trailer truck. At thente¢ of the accident, Mays was an
employee of the defendants, Al-Amin Brothers Tramrdption, L.L.C. (“Brothers
Transportation”) and Art Leasing, Inc. (“Art Leagif). Prior to the accident,
Defendants purchased a workers’s compensation arste policy from Commerce and

Industry Insurance Co. (“Commerce Insurance”). Tsurance policy was in effect at
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the time of the accident; however, the pastigsagree as to whether the policy provided
adequate coverage in the Commonwealth of Virginia.

As a result of his injury Mays filed claim for workers’s compensation benefits
with the Virginia Workers’s Compensatid@ommission (“Commission”) in early 2007.
In May of that year, Commerce Insurance, throug® Allaim Services, Inc., informed
the Commission that no coverage existed irgWiia. (Pl.'s Opp’n to Mot. to Dismiss,
Ex. A) Nevertheless, on October 29, 2007, Comraénsurance sent Mays a standard
“Virginia Agreement to Pay Workers’s CompensatioanBfits” form. This form states
Mays was to receive $751.56 per weektioe period beginning April 14, 2007, and
continuing until benefits are terminated in accardawith the Worker's Compensation
Act. (Pl’s Br.in Opp’n, Ex. B.) Pursuant to shfiorm, Mays received workers’s
compensation benefits for approximately one yalaintiff contends the payments
ceased when Commerce Insurance was reatifhat Mays required back surgery

After Mays’s claim for workers’s commesation benefits was filed with the
Commission, an initial hearing date of & 31, 2008 was set. The hearing was
continued twice; at least one of which was in resgmto Defendants’s July 31, 2008
Motion to Continue, wherein Defendants stattheir intention to file a declaratory
judgment action against Commerce Insurance reggrpatential coverage for Mays'’s
claims, and therefore needed additional time t@hesthat matter prior to defending
before the Commission. The Motion wasgted and a continuance was ordered; no
hearing date was scheduled. On Novem®B, 2008, Plaintiff filed a workers’s
compensation claim in lllinois, and filed the Corapit in the entitled matter on

November 20, 2008.



Plaintiffs Complaint, brought to thi€ourt on diversity jurisdiction, alleges
Brothers Transportation and Art Leasing negligemtlgintained a work environment
that was “slippery and unreasonably dangeroustfomitended use,” resulting in Mays’s
April 10, 2007 accident. (Pl.’s Compl. { 151 Defendants responded by filing a Third
Party Complaint against Commerce Insurance for ¢thred contract. Plaintiff, in turn,
brought a Cross-claim against Commerce Insuranegialy the company also breached
its contractual obligations to the plaintiff, puiesu to Va. Code § 65.2—-811. The instant
Motions ensued. On May 22, 2009, prior to the @surearing in this matter,
Commerce Insurance submitted a lettethte Virginia Workers’s Compensation
Commission stating it “will provide workers’ compgation insurance coverage to
[Brothers Transportation], limited solely to thisien . . ..” Accordingly, Defendants’s
Amended Motion to Dismiss states there isbhases for Plaintiff's claims, in particular
any claims based upon Defendants’s failure to nelmproper insurance coverage.

. LEGAL STANDARDS

Federal Rule of Civil Procedure 12(b)(1)oavs a defendant to move for dismissal
of a claim when the court lacks subject mattergdiction over the action. A.W. exrel.

Wilson v. Fairfax County Sch. Bd548 F. Supp. 2d 219, 221 (E.D. Va. 2008). Under

Rule 12(b)(1), the plaintiff bears the burden obwng that jurisdiction exists in federal

court. Richmond, Fredericksburg & Potomac R.R.\«CdJnited States945 F.2d 765,

768 (4th Cir. 1991). The district court must theaigh the evidence to determine

whether jurisdiction is proper. Adams v. Ba697 F.2d 1213, 1219 (4th Cir. 1982). No

presumption of “truthfulness attaches to thaiptiffs allegations, and the existence of

disputed material [evidentiary] facts will notguiude the trial court from evaluating for



itself the merits of jurisdictional claims.” A.Vé¢x rel Wilson 548 F. Supp. 2d at 221

(citing Mortensen v. First Fed. Sav. and Loan AsS49 F.2d 884, 891 (3d Cir.1977)).

In its determination, a court should grant a RWéb)(1) motion to dismiss if the
material jurisdictional facts are known ancetimoving party is entitled to prevail as a

matter of law. _Richmond, Fredericksburg & PotonkaR. Co.,945 F.2d at 768.

Under Federal Rule of Civil Procedure 12(@®), a motion to dismiss for failure to
state a claim for which relief can be grantthllenges the legal sufficiency of a claim,

not the facts supporting it. Conley v. Gibs@%5 U.S. 41, 45-46 (1957). Thus, in ruling

on a Rule 12(b)(6) motion, a court must regardadtual allegations in the complaint as

true, Erickson v. Pardu$51 U.S. 89, 93-94 (2007), as well as any faltés tould be

proved consistent with those allegats. _Hishon v. King & Spaldingt67 U.S. 69, 73

(1984). These facts must be viewed in the lighsbhfavorable to the plaintiff.

Christopher v. Harburys36 U.S. 403, 406 (2002). However, since the glaimt must

give the defendant fair notice of the claim and gheunds upon which it rests, the
plaintiff must allege facts which show thatetklaim is plausible, not merely speculative.

Bell Atl. Corp. v. Twombly 550 U.S. 544, 555-57 (2007); see di=a. R. Civ. P. 8(a)(2)

(requiring pleadings to contain “a short and plaiatement of the claim showing that
the pleader is entitled to relief”). The courtwbt accept legal conclusions that are

couched as factual allegations, Twomd%0 U.S. at 555, or “unwarranted inferences,

unreasonable conclusions, or arguments.” E. SMkts., Inc. v. J.D. Assocs. Ltd.

P’ship, 213 F.3d 175, 180 (4th Cir. 2000). Moreover, phaintiff does not have to show
a likelihood of success; rather, the colmint must merely allege—directly or

indirectly—each element of a “viable legal theoryivombly, 550 U.S. at 562, 563 n.8.



1. ANALYSIS

The Virginia’s Workers’s Compensation Commissio@€dinmission”) adjudicates
cases arising under the Virginia Workers Compermsatict (“Workers's Compensation
Act” or “the Act”). Va. Code Ann. 8 62-700 (stating the Commission maintains
exclusive jurisdiction over questions ariginnder the Act, unless settled by agreement
of the parties with the Commission’s appatyy 1986 VAWrk. Comp. LEXIS 4 (VAW rk.
Comp. 1986) (noting the Commission “has jurisdioti® do full and complete justice in
each case, which includes the power and authoatyomly to make and enforce its
awards, but to protect itself and its awards fraaufd, imposition[,] and mistake.”).
Accordingly, all issues arising under the WorkeG@anpensation Act must first be
presented to the Commission. However, wheredtdar on the face of the pleadings
that a claim is not within the purview of the Attjs not necessary for a plaintiff to

submit their claims to the Commission. Adams Viallt Techsystems, Inc261 Va.

594,598, 600 (2001).

Claims regarding coverage for industrial accideants within the purview of the
Act. Specifically, when an employee in Vinga is injured in the performance of his or
her duties for her employer, the Workers'sngmensation Act is the sole remedy against
the employer. Va. Code Ann. 8 65.2-307.eTpurpose of this statute is “to limit the
recovery of all persons engaged in the businesso.compensation under the Act, and
to deny an injured person the right of reeoyagainst any other person unless he be a
stranger to the business.” Rea v. Fot®8 Va. 712, 717 (1957). As such, insurance
claims are construed under the Act, and thereforgem the Commission’s authority, if

they directly or necessarily relate to the righaafemployee to obtain compensation for



a work-related injury._Hartford Fire Ins. Co. wdker, 3 Va. App. 116, 120 (Va. Ct. App.

1986).

Here, Plaintiff's negligence claim againsis employer is based upon an injury he
sustained while performing his work duties, andrdfere the proper forum is the
Workers’s Compensation Commission. Pléfhhowever, argues this Court has
jurisdiction because Defendants did not have thoppr insurance coverage, which
allows the plaintiff to bring this action. (RIReply Mem. in Opp’n to Mot. to Dismiss, 2
(citing Va. Code 65.2-805, which states that unttherWorkers's Compensation Act an
employer is liable during the period which they do not have the proper insurance
coverage “to any employee either for compensatiodar [the Workers’Compensation
Act] or at law in a suit instituted by the employee to recover damages for personal
injury.”).) While a claim in this Court iBkely proper after a determination by the
Commission that no insurance coverage existled existence of coverage and validity of
Commerce Insurance’s May 22nd Letter idexision that must be made by the
Commission, prior to any case in this CauAccordingly, Defendants’s Motion to
Dismiss is GRANTED WITHOUT PREJUDICE.

Similarly, Commerce Insurance allegesintiffs Cross-claim arises under the
Workers’s Compensation Act, and therefore the Cossimon has exclusive jurisdiction
over this claim. This position is supported byiRt#f's Cross-claim itself, which alleges
Commerce Insurance breached “its contract of insaeaboth to the plaintiff's
employer, and its obligation to the plaintiff undvdrginia Code 8§ 65.2-811,” when it
stopped paying benefits to the plain' (Pl.’s Cross-claim 88 5-8.) The stated statute is

a component of the Workers’s Compensation Act, Whiatlines the liability of insurers.



See¢ Va. Code. § 65.2-811 (stating that an insuranceeygent “shall be construed to be
a direct promise by the insurer to the personstkatio compensation, enforceable in
his name.”).) As Plaintiff's Cross-claim attgts to vindicate a right prescribed under
the Act, this claim clearly falls under treaclusive jurisdiction of the Commission, and
therefore this Court does not have subject mattesgliction. Accordingly, this Court
GRANTS WITHOUT PREJUDICE Third Party Defendant’s fan to Dismiss the
Cross-claim.

Finally, as the Court has consider@dfendants’s Motion to Amend, and
Plaintiff's Sur-Reply in its decision, both Motiorase hereby GRANTED.

[Il. CONCLUSION

For the reasons stated above, this Court GRANTSMOUT PREJUDICE the
Defendants’s and Third-Party Defendarfstions to Dismiss, GRANTS Defendants
Motion to Amend, and GRANTS Plaintiffslotion for Leave to File a Sur-Reply.

Let the Clerk send a copy of this Order to all ceelhof record.

It is SO ORDERED.

/sl

James R Spencer
Chief United States District Judge

Entered this_11th dayofJune 20009.



