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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

KIMBERLY W. WYNN,
Plaintiff,
V- Civil Action Number 3:09CV136
WACHOVIA BANK, N.A, and
WELLS FARGO BANK, N.A.
Defendants

MEMORANDUM OPINION

THIS MATTER is before the Court on Defendants’s R42(b)(6) Partial Motion

to Dismiss (Doc. No. 5). For the reasdiredow, Defendants’s Motion is GRANTED.
I. BACKGROUND

Plaintiff Kimberly M. Wynn began her epdloyment as a Lost-Stolen Analyst with
the defendant, Wachovia Bank, N.A. (“Wachovia Bank™Wachovia”) on October 1,
2007! (Compl. 1 11.) In addition to being an emplopée¢he bank, the Plaintiff was also
a customer. On February 19, 2008, Plaintént to the Wachovia Bank branch at 9801
West Broad Street in Glen Allen, Virginia. The#&®&ranch Manager stated she could
not withdraw funds from her checking acedlbecause in May 2007, an insufficient
check in the amount of $3,000.00 “had bekaposited at Wachovia . .. and Wynn'’s
license number [was placed] on the checfCobmpl. I 3d.) The Branch Manager then

arranged a conference call with Wynn and a WachBaiak representative. During this

'1n 2009, Wells Fargo Bank, N.A. (“Wells Fargo”)qudred Wachovia Bank. (Pl.’s
Compl., Ex. 1.) Atthe presenttime, the two baaks separate entities, but Wells Fargo
has made plans to combine the two operations.) (Ttherefore, Plaintiff contends that
Wachovia Bank and Wells Fargo are jointly liable &l claims specified in the
Complaint.
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conversation, Wynn inquired as to why shesvieing notified of the insufficient check at
such a late date. The representativerddtl have an explanation for the delay, but
informed Wynn that she could either repay the $8,@® or resign from her job.
Plaintiff declined to do either and statededhad no knowledge of or involvement in the
“bad check.”

Plaintiff telephoned her supervisor, Dong Camp, to notify her of the situation.
Ms. Camp allegedly told Wynn she would look int@etmatter and Plaintiff should use
her paid time off (“PTO”) until Camp couldetermine what course of action to take.
Specifically, Plaintiff contends she was in ¢ant with Camp on February 20th, 21st,
26th, and 27th, and on these days was told to toall” To utilize PTO, Wachovia
employees may call an automated system and statpdhticular date or dates the
employee will not be at work. This procesgadled “calling out.” Plaintiff alleges Camp
repeatedly directed Wynn to call out until the issuould be resolved, and further
informed the plaintiff that she was making arrangearts for Wynn to be paid her usual
paycheck, in the amount of $844.00, on February2®2®8. On that date, Wynn'’s
paycheck was deposited into her Wachovia Bank attduwwever, on March 7, 2008,
Wachovia debited the same amount from her acco@fier unsuccessful attempts to
contact Camp or the Assistant Manager, Katrina Anorsg (“Armstrong”), Plaintiff
spoke to “Tim,” a Wachovia Bank employee in the HanmResources Department, on
March 10, 2008. Tim informed the plaintiff that $8.00 was removed from her account
because it was PTO she was not entitled to, andsth@a had abandoned her job as of

February 28, 2008.



On March 13, 2008, Plaintiff again spoke to Canglamp stated she did not know
about the funds being debited from Plaifgiaccount, and allegedly told Plaintiff to
continue to call out until the situation was regal. That same day, Plaintiff received a
letter from Wachovia stating she had not contad¢tedsupervisor since February 25,
2008, and in accordance with bank policy, she waisadpterminated for abandonment of
her position. Wynn then attempted to phone Canh did not return any of her phone
calls. Since this time, Wachovia has setintiff collection notices claiming Wynn owes
the bank for unauthorized PTO. As a resBIgintiff brought this entitled action alleging
Wachovia terminated her without just cause, comedita fraud in connection with the
termination, wrongfully misappropriated funds inrhenk account, breached its
fiduciary duty as her employer and as bank, and defamed her. Defendants’s now
move this Court to dismiss Plaintiff's defati@ and breach of fiduciary duty claims,
pursuant to Federal Rules of Civil Procedure 1p)(

[I. ANALYSIS

Under Federal Rule of Civil Procedure 12(@®), a motion to dismiss for failure to

state a claim for which relief can be grantdthllenges the legal sufficiency of a claim,

not the facts supporting it. Conley v. Gibs&b5 U.S. 41, 45-46 (1957). Thus, in ruling

on a Rule 12(b)(6) motion, a court must regardaatual allegations in the complaint as

true, Erickson v. Pardy427 S.Ct. 2197, 2200 (2007), as well as any fatas could be

proved consistent with those allegats. _Hishon v. King & Spaldingt67 U.S. 69, 73

(1984). These facts must be viewed in the lighshfavorable to the plaintiff.

Christopher v. Harburys36 U.S. 403, 406 (2002). However, since the glzimt must

give the defendant fair notice of the claim and gheunds upon which it rests, the



plaintiff must allege facts which show thatetlslaim is plausible, not merely speculative.

Bell Atl. Corp. v. Twombly 127 S.Ct. 1955, 1964, 1966 (2007); see &led. R. Civ. P.

8(a)(2) (requiring pleadings to contain “a shortlgrlain statement of the claim showing

that the pleader is entitled to relief’). Theurt will not accept legal conclusions that are

couched as factual allegations, TwomHMl27 S.Ct. at 1964, or “unwarranted inferences,

unreasonable conclusions, or arguments.” E. SMkts., Inc. v. J.D. Assocs. Ltd.

P’ship, 213 F.3d 175, 180 (4th Cir. 2000). Moreoythe plaintiff does not have to show a
likelihood of success; rather, the compit must merely allege—directly or
indirectly—each element of a “viable legal theoryivombly, 127 S.Ct. at 1969 n.8.

In the present matter, Defendants all®jeintiff's Complaint should be dismissed
as it fails to plead facts supporting a publicatairithe alleged defamatory statements,
and incorrectly assumes that a fiduciary dexysts between Wynn and Wachovia. These
claims will be addressed below.

A. Defamation Claim

Plaintiff claims Wachovia defamed herdsd upon two statements: (1) that Wynn
was terminated from employment at Wachovia for “adlandonment,” and (2) that
Wynn had taken unauthorized PTO from Wachovia. (@brfi 15a.) Plaintiff alleges
these statements were published “to Dorothy CanmgitiKa Armstrong, and other
Wachovia employees, supervisors, and managerd.) further, Plaintiff argues
Wachovia’s characterization of her termiioat as job abandonment places “Wynn in the
untenable position of having to defamerself when seeking employment elsewhere.”
(Id.) Finally, Plaintiff claims Wachovia “likgl. . . falsely notified or will falsely notify

prospective employers and third parties” of theib&s her termination. _(Idat  15b.)



This Court will review Plaintiff's defamationlaim in accordance with Virginia law.

Wiest v. E-Fense, Inc356 F. Supp. 2d 604, 608 (E.D. Va. 2005).

Under Virginia law, there is no distinction betweldrel and slander, and
therefore, to state a claim for defamatiomgiRtiff must allege enough facts to raise
beyond a speculative level: “(1) publication of @) actionable statement with (3) the

requisite intent.”_Sedordan v. Kollman612 S.E.2d 203, 206 (Va. 2005); Fleming v.

Moore, 275 S.E.2d 632, 635 (Va. 1981). Though this Conakes no determination as to
whether the statements are, in fact, “actionalileg”Court holds that Plaintiff's
allegations of self-publication, publicatiadno Wachovia employees who have an interest
in the matter, and likely future publication aretsafficient to satisfy the publication
requirement of a defamation claim.

Self-Publication

Publication occurs when an actionable statemetraissmitted “to some third

person so asto be ... understood by such perddralhimer Bros. v. Shawl59 S.E. 87,

90 (Va. 1931); see alsbnead v. Harbaugi#04 S.E.2d 53, 55 (Va. 1991). Though the

requirement that a defamatory statement be pubdisheidely acknowledged, Virginia
has not recognized a relatively new theorgelf-publication—a theory Plaintiff relies on
in her defamation claim. Rather, as Defantls correctly point out, the Circuit Court of
the City of Salem has rejected the notion that-palblication can substitute for a

published statement to a third person. Cybermatino. v. VedcorpL.C., 41 Va. Cir.

348, 348 (Va. Cir. Ct. 1997) (addressin@tissue of “whether the theory of compelled
self-publication by the Plaintiff can be a substédor the requirement that the

Defendant must publish the defamatory wotds third person. The answer is that it



cannot.”) (internal quotations omitted).n8larly, in accordance with other decisions
from this district, this Court declines speculate on whether Virginia would adopt the
self-publication doctrine, but instead will rely ¢lme fact that Virginighas not adopted

such arule._See, e.qg. Chadbourne v. Diggd 2 U.S. Dist. LEXIS 28157, at * 15 (E.D. Va.

Nov. 21, 2002) (noting that “the compelled self-fiodtion doctrine has failed to gain
wide acceptance” and stating that the “Court isitaed to predict that Virginia would
adopt the compelled self-publication doctrine i tibsence of any clear indication that
Virginia would recognize such a claim.”Y.herefore, Plaintiff's claim that Wynn will be
forced to defame herself is insufficient to supptdré publication requirement of a
defamation claim.

Employer’s Qualified Privilege

Defendants further assert Plaintiff hfafded to adequately plead the challenged
statements were published to a third party, buheaonly allege the statements were
told to Wachovia employees, communication tisaafforded a qualified privilege. This
Court agrees.

The Virginia Supreme Court has advised that alldgddfamatory statements
arising out of an employment relationship ynee afforded a qualified privilege if the
statement is made between persons on a suinjechich they have an interest or duty.

Union of Needletrades, Indus. & Textile Employedd ACIO v. Jones603 S.E.2d 920,

924 (Va. 2004). Here, Plaintiff states Weovia has maliciously published the false
grounds of Wynn'’s termination “to Dorothy Camp, Kata Armstrong, and other
Wachovia employees, supervisors, and managerom(@d. § 15a.) However, Plaintiff

specifically identifies Camp and Armstromag being involved in her termination; Camp



was her direct supervisor, and Armstrong was anségat Manager working for Camp,
who Plaintiff contacted in reference to herrtenation. As such, communication to these
individuals regarding the reasons for Wynn’s teration is afforded a qualified
privilege. Additionally, because Plaintiff h&siled to make factual allegations as to who
these “other” employees are, or the contexwvinch they were made, the allegation as to
these individuals fails to show the statemelmase been published or that the qualified
privilege would not apply.

In order to defeat a qualified privilege, Plaintiifust allege facts sufficient to
support a finding by clear and convincing evidetitat the statements were made with

actual, common-law malice. Echtemka v. Loudon County Pub. Sc¢t263 F. Supp. 2d

1043, 1062 (E.D. Va. 2003); Gazette, Inc. v. Har8®5 S.E.2d 713, 727 (Va. 1985)

(noting that “[u]nlike some jurisdictions, Virginidoes not permit a qualified privilege to
be defeated upon a showing of mere negligence,tatiter requires “proof of
common-law malice, that is, behavior actuabgdmotives of personal spite, or ill-will,
independent of the occasion on which the commuidoavas made.”). Repeated
assertions that a party acted with malicevith a motive of personal spite is not
sufficient; rather, such conclusory languagesioot state a claim for malice if the facts
as alleged cannot support a finding as such. Edtamp 263 F. Supp. 2d at 1062.
Here, Plaintiff has failed to meet this pleadiburden as no factual allegations in the
Complaint support a finding of malice. InsteadaiRtiff merely concludes the
statements were made “willfully, knowinglgnd falsely,” “maliciously,” and “recklessly.”
(Compl. § 15a—c.) Accordingly, Plaintiff has fal to plead malice sufficient to defeat this

privilege, and therefore this communication doesconstitute publication.



Publication in the Future

Plaintiff has further alleged that “it is likethat Wachovia . . . has falsely notified
or will falsely notify prospective employers dithird parties that Wynn is not eligible for
rehire at Wachovia because of unauthorized PTO dafd,that she abandoned her job.”
(Compl. 1 15b.) As a claim of defamation cannoblased on speculation, this too is
insufficient to satisfy the publication elementtbg claim._Twombly127 S.Ct. at 1964
(noting that Plaintiffs allegations must be enougtraise a right to relief above the
speculative level).

B. Breach of Fiduciary Duty

Defendants’s final contention requestsstourt dismiss Plaintiff's breach of
fiduciary duty claim against Wachovia, #s bank does not owe a fiduciary duty to
Wynn as her employer or bank. (Seempl. 1 14.) This Court agrees.

The Supreme Court of Virginia has stated the relagship between a bank and its

customer is not one of a fiduciary nature. SeelPé&amr v. Merchants’& Mechs. Sav.

Bank 91 S.E. 135, 135 (Va. 1917) (“The relation betwaebank and a depositor is that of
debtor and creditor. The deposit creates an orgidabt, not a privilege or right of a

fiduciary character. It is a loan with the supedad obligation that the money is to be

paid when demanded by check.”); see also AldricBId. Point Nat1 Bank 35 Va. Cir.
545, 551 (Va Cir. Ct. 1993) (“There is no commow lar statutory support in Virginia
which supports the creation of a fiduciary dutyweén a bank and its debtor/customer
when the bank and the customer have a creditorfaaletationship.”). As such, no

fiduciary duty is created based on the bankingtieteship.



Similarly, while an employee owes a fiduciary dadyan employer, no

corresponding duty is imposed on the employer. \Sdkams v. Dominion Tech.

Partners, LLGC.576 S.E.2d 752, 757 (Va. 2003) (“Wave long recognized that under the

common law an employee, including an emplogéavill, owes a fiduciary duty of loyalty
to his employer during his employment.Rather, the Circuit Court for the City of
Norfolk has agreed that there is no general fiducauty from employer to employee.

Starks v. McCabe49 Va. Cir. 554, 560 (Va. Cir. Ct. 1998) (statimg general fiduciary

duty from employer to employee exists, atét if “the employer owed a fiduciary duty
to the employee, it would be extraordinarily diflt, if not impossible, to terminate the
employee, and this would be inconsistent with Miigis historic policy of employment at
will.”). As such, Plaintiff's breach ofdiuciary duty claim against Wachovia as her
employer should be dismissed.
[11. CONCLUSION

For the reasons above, this Court GRANDefendants’s Motion and DISMISSES
WITHOUT PREJUDICE Plaintiff's defamation chai, as Plaintiff has failed to sufficiently
plead the statements were publishedd @SMISSES WITH PREJUDICE the breach of
fiduciary duty claim, as no such duty exists betw&éynn and Wachovia.

It is SO ORDERED.

/sl
James R. Spencer
Chief United States District Judge

Entered this__6th day of May 2009.



