Eke v. Bank of America, NA Doc. 57

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

EMEKA EKE,
Plaintiff,
V. Civil Action Number 3:09cv488

BANK OF AMERICA, N.A,,

Defendant.

MEMORANDUM OPINION

This matter is before the Court on motiorDaffendant Bank of Amesa, N.A. (“BOA”) for
summary judgment pursuant to Rule 56 of the Federal Rules of CiviedRiee Both parties
submitted memoranda in support of their respegiogtions, and the matter is ripe for the Court's
decision. The Court will dispense with orafjament because the facts and legal contentions are
adequately presented in the materials presenttydéhe Court and argument would not aid in the
decisional process. For the reasons sthgzdin, the Court will grant BOA's motion.

l. Background

A. Factual Background

On September 7, 2002, Plaintiff Emeka Ek@€‘Plaintiff’) openec checking account with
BOA, Account Number 004118486567 (Etlchecking Account”). On August 15, 2003, the Plaintiff
opened a custom savings account with BOA with an annual percemddj®f 0.20%, Account
Number 004129800284 (“the Savings Account”). Wibkpect to both accounts, the relationship
between the Plaintiff and BOA was one of cant, the terms of whit were governed by the

“Signature Cards” and the Deposit Agreemamd ®isclosures (“the Deposit Agreement” or “the
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parties' contract”) for the two accounts. On Nuober 20, 2006, at 8:52 a.m., the Plaintiff deposited
foreign currency from Brazil, Perand Bolivia (“Deposit One”) into an ATM located at 1963 South
Crater Road, Petersburg, Virginia 23803 (“the ATM”). The Plaintiff sought to deposit these funds
into the Checking Account and claimed that tfeposit had a U.S. Doll@alue of $1,760.72. On
November 28, 2006, at 4:31 p.m., the Plaintifbagted foreign currency fre Argentina, Bolivia,
Paraguay, Chile, Israel, and Indomg$Deposit Two”) into the ATM. The Plaintiff sought to deposit
these funds into the Checking Account and clairteat this deposit haa U.S. Dollar value of
$10,892.72. On December 1, 2006, at 5:44 ptine.,Plaintiff deposited foreign currency from
Azerbaijan, Afghanistan, Korea, Burma, and CHiiizeposit Three”) into te ATM. The Plaintiff
sought to deposit these funds into the Checkingofint and claimed that this deposit had a U.S.
Dollar value of $9,326.53. Later on December 1, 2006, at 6:34tharPJaintiff deposited foreign
currency from the Bank of Indosi@, Yugoslavia, Nicaragudonduras, Egypt, and Sri Lanka
(“Deposit Four”) into the ATM. The Plaintifioaight to deposit these funds into the Savings Account
and claimed that this deposit, that also incluglietish Armed Forces Pounds, had a U.S. Dollar value
of $4,344,166.81.

The funds were provisionally-edited by BOA pending verifiten and valuation, but BOA
ultimately refused to accept any of thaiptiff's deposits of foreign currendyBOA posted notice
of its rejection and deposit mection of Deposits One and ®&von December 14, 2006, of Deposit
Three on December 8, 2006, and of Deposit Folremember 4, 2006. Having decided not to accept
the deposits, BOA returned the foreign currencth®Plaintiff via first-class United States Postal

Service (“USPS”) mail in accordance with BOA'sgpedures and standard banking practice. Each

The Deposit Agreement providestiBOA “may refuse, accept for collection only, or return
all or part of any deposit.” Def.Mot. to Dismiss, Ex. | at 20.
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rejected deposit was placed in a sapaenvelope or paage and mailed to tH&aintiff's address on
file as the designated locatifor sending his monthly BOA account statements: Emeke S. Eke, 6361
General Mahone Highway, WaverlyA 23890-3401. Each package contained all of the foreign
currency deposited by the Plaintiff in that fo@rlar deposit, along with an “Advice of Debit”
notifying the Plaintiff that the deposit had been atfd to reflect the rejection and that his account
had been debited accordinglyadh package was marked “returnviee requested” and printed with
BOA's return address: Bank of America,4-213-10-06, P.O. Box 251Bpuston, TX 77252-2518.
Deposits One and Two were mailed to the Riffion or about December 15, 2006. Deposit Three
was mailed to the Plaintiff on or about December20D6. Deposit Four was mailed to the Plaintiff
on or about December 5, 2006. None of the packagéed to the Plaintiff was returned to BOA's
listed Houston return address.

In late December 2006, BOA inited an investigation of the circumstances surrounding the
Plaintiff's deposits of foreign currency into the T The investigation wainitiated in response to
a phone call that BOA received from the Plaintégarding the deposits. The investigation was
conducted by Linda Gill (“Gill”), an employee inBA\'s corporate security department. Gill spoke
to the Plaintiff by telephone on several occasiarl she took contemporaneous notes of her
communications with the Plaintiff. On Januar2607, Gill received a 12-page fax from the Plaintiff.
The first page of the fax is adwritten note from the Plaintiff addsged to Gill. The note states that
the Plaintiff had received three of the foreignrency deposits that BOA had mailed to him. It
further states that he received “maybe half ofntbies” that BOA had returned to him. The twelfth
and final page of the fax contaiospies of the Advices of Dehliitat BOA included with the packages
containing the foreign currency for Deposit Omel &eposit Three that wermailed back to the

Plaintiff. On Januarg7, 2007, Gill spoke with the Plaintlify telephone. During their conversation,
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the Plaintiff stated that he reged two packages from BOA. He further stated that some of the
money he received was Egyptian cagg and represented that BOAdhstated it was too old. The
only deposit made by the Plaintiff containing Egyptian curremag Deposit Four in which the
Plaintiff deposited Egyptian Piastres, aremcy that is no longer in circulation.

Based on the Plaintiff's admissions thatrbeeived the foreign currency that BOA had
returned to him by USPS mail, BOA closed its irtigegion into the matter. On or about February
2, 2007, BOA closed the Plaintiff's checking and sgsiaccounts. At the time of their closure, the
accounts were overdrawn by over $). As a result, on February2007, BOA made a report to
Chex Systems, Inc. for “suspected fraud activiggarding the Plaintiff's checking and savings
accounts. Additionally, BOA believed that the ftwat the Plaintiff attempted to deposit foreign
currency into an ATM, which he wrongfully ctaed to equal over $4,000,000, was also a basis to
suspect that the accounts were being used fad@ilant activity. On Mate25, 2009, BOA requested
that ChexSystems remove BOA&port regarding the Plaintiffthecking and savings account. To
the best of BOA's knowledge, ChexSystems remdvedeport shortly after BOA made its request.
BOA never reported any fiormation regarding the Plaintiff's checking or savings accounts to any
other reporting service.

B. Procedural Background

The Plaintiff filed his four-count Complaint through counsel against BOA on July 6, 2009 in
the Circuit Court for the City of Petersbuigrginia seeking $64,366,146.78 in damages for (1)
conversion (“Count One”), (2) breach of contréi@ount Two”), (3) slander (“Count Three”), and
(4) negligence (“Count Four”). BOA noticed itsmeval of the matter to this Court on July 30, 2009
and filed a motion to dismiss on August 5, 20Qhsatisfied with BOA's allegations of diversity

jurisdiction, the Court ordered BOA to file amended notice of remavaroperly alleging subject
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matter jurisdiction under 28 U.S.€.1332, which BOA did on Augtid1, 2009. On November 12,
2009, the Court denied BOA's motion to dismiss CoOmis, Three, and Four and granted in part and
denied in part BOA's motion to dismiss Count Tv@@n December 23, 2009, the Plaintiff's attorney,
Vincent L. Robertson, Sr. (“Rolison”), moved to withdraw hisepresentation of the Plaintiff due
to an “irreconcilable difference.” BOA filedehnstant motion for summary judgment on January 21,
2010. The Court granted Robertson's motionitbdvaw on January 28, 2018nd the Plaintiff has
since proceedepro sein this matter.
Il. Legal Standard

When evaluating a motion for summary judgmamder Rule 56, the Court must construe all
“facts and inferences to be dmavirom the facts . . . in the light most favorable to the non-moving
party . .. .” Miller v. Leathers 913 F.2d 1085, 1087 (4th Cir. 1990). A court will grant summary
judgment only “if the pleadings, the discovery and disclosure materidilepand any affidavits
show that there is no genuine issue as to any rabf@et and that the movant is entitled to a judgment
as a matter of law.” Fed. R. Civ. P. 56(c). Agme issue of material fact exists under Rule 56 “if
the evidence is such thateasonable jury could return ardeet for the nonmoving party.Anderson
v. Liberty Lobby, Inc,.477 U.S. 242, 248 (1986). A mere scintilla of evidence in support of the
Plaintiff's position is insufficient to constitute a genuine question of fattat 252. The “party
seeking summary judgment always bears the inggpponsibility of informing the district court of
the basis for its motion” and “demonstrat[ing] thiesence of a genuine issue of material fact.”
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986). Metheless, where the record taken as a whole
cannot lead a rational trier of fact to find for ttemoving party, no genuingsue exists for trial and
summary judgment is appropriatéatsushita Elec. Indus. Co. v. Zenith Radio Co5 U.S. 574,

587 (1986).



lll.  Analysis

BOA moves for summary judgment with respedltdour counts contained in the Plaintiff's
Complaint. The Court will address each count in turn.

A. Count One — Conversion

Count One of the Complaint alleges th&@8 unlawfully converted the foreign currency
contained in Deposits One, Two, Three and Fdu.assert a claim for conversion in Virginia, a
plaintiff must prove by a preponderance of thelerce (1) the ownership or right to possession of
the property at the time of the conversion and @wongful exercise of dominion or control by the
defendant over the plaintiff's property, thdepriving the plaintiff of possessioAirlines Reporting
Corp. v. Pishvaian155 F. Supp. 2d 659, 664.(E Va. 1997). In its Order of November 12, 2009,
the Court found that the Plaintiff's deposits — depdkasthe Plaintiff attepted to characterize as
either the legitimate sale of faga currency or “special deposits? were “general deposits” whereby
the funds deposited became the property of BIDANng their pendency as provisionally-credited
funds, and a debtor-creditor retatship arose between the Plaingifid BOA. Accordingly, a claim
for conversion could not lie against BOA for its aos taken up to the point of rejecting the funds,
as it could not convert that which it lawfully posseksEurther, following the rejection of the funds,

BOA promptly made a good faith effort tatwen all four deposits to the Plaintif.

’The Record suggests that the Plaintposited the funds into an unmanned ATM
specifically so that he could assign a United Stadlar value to the funds himself and avoid an in-
person foreign currency exchange.

*The Plaintiff claims that he dinot receive all of the fundsahBOA returned to him. Even
assuming that this representation is true, no reasonable jury could find, however, that BOA did not,
in good faith, mail all of th rejected funds from each deposit back to the Plaintiff. Whether or not
the funds arrived is irrelevant the conversion inquiry, as a good faith attempt to return the funds to
the Plaintiff cannot be considereaveongfulexercise of dominion, even if the mailed funds did not
physically arrive at the Plaifits residence. Whether BOA waegligentin so mailing the funds is
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The Virginia Supreme Court has explained ttiae tort of conversion encompasses any
wrongful exercise or assumption of authority .. over another's goods, depriving him of their
possession; [and any] act of dominion wrongfully ée@pver property in denial of the owner's right,
or inconsistent with it.” PGI, Inc. v. Rathe Productions, In&76 S.E.2d 438, 443 (Va. 2003)
(internal citations and quotah marks omitted). BOA's possession of the funds from the time it
decided not to accept the deposits until the time it mailed the funds back to the Plaintiff cannot be
considered “wrongful” to support a claim fooroversion. BOA initially possessed the funds only
because the Plaintiff voluntarily deposited the funtisone of BOA's ATMs; thus, BOA's possession
of the funds was lawful from the starFurther, the parties' contraaathorized BOA to reject all or
part of any deposit, so BOA's decision toeptjthe funds did not automatically make BOA's
possession of those rejected funds unlawful lbertise wrongful. Indeeance BOA rejected the
deposits, BOA almost simultaneously mailed the deposits back to the Pfatfigh if title reverted
back to the Plaintiff upon BOA's rejection oétfunds, BOA's extremely brief continued possession
of the funds did not result in amyrongfuldenial or deprivation of thelaintiff's right to possess the
funds. The only “dominion” BOA exercised ovhe funds following theirejection was a good faith
effort to return the rejected funds to the Ridi by individually packaging the deposits and sending
them via first-class USPS mail to the Plaintiff's address. Such an exercise of dominion is not
wrongful; in fact, failure to do precisely what BOA did — return the funds — may have ultimately

resulted in a viable claim for comggon. No reasonable jury caufind BOA liable to the Plaintiff

a separate inquiry addiged in detail herein.

“Deposits One, Two, and Four were mailed badke Plaintiff onealendar day after BOA
posted notice of its rejection and deposit coroector each deposit. Deposit Three, rejected on a
Friday, was mailed back to the Riaif three calendar days after BOA posted notice of its rejection.
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for conversion in this case, aBDA is entitled to judgment as a matter of law on the Plaintiff's
conversion claim. Accordingly, the Court willegit BOA's motion for summary judgment as to Count
One.

B. Count Two — Breach of Contract

In Virginia, “[tlhe elements of a breach obntract action are: (1) a legally enforceable
obligation of a defendant to a plaintiff; (2) the defant's violation or breach of that obligation; and
(3) injury or damage to the plaiffttaused by the breach of obligatior’l. DuPont de Nemours and
Co. v. Kolon Industries, Inc688 F. Supp. 2d 443, 462.D. Va. 2009) (quotingilak v. George594
S.E.2d 610, 614 (Va. 2004)). As previously ndterkin, the parties weoentractually bound to each
other under the terms of the Deposit Agreemeédount Two of the Complaint alleges that BOA
breached this contract by (1) rejecting the Plaistiféposits of foreign currency without notice or the
Plaintiff's permission, (2) failing to pay interest the funds at a rate of 0.020%, and (3) failing to
return the deposited foreign currency to the Plaintiff. In its Order of November 12, 2009, the Court
dismissed the Plaintiff's claim for breach of cant based on BOA's (1) rejection of the deposits
without notice or the Plaintiff's permission and (2)ui@ to pay interest on the funds. Thus, for the
purpose of the instant motion for summary judgméetCourt need only address the Plaintiff's claim
that BOA breached the parties' contract by atiégéailing to return the deposited currency to the
Plaintiff. As noted in the Court's Order of Noweer 12, 2009, the relevant inquiry is whether BOA
breached the parties' agreementéftbjected funds (1) were never seatk to the Plaintiff at all, or
(2) were sent to the Plaintiff bygelar USPS mail, but were losttiansit or otherwise did not arrive
at the Plaintiff's address.

BOA, through sworn affidavits, hdemonstrated that it did in fact mail all four of the deposits

back to the Plaintiff by first-class USPS mail in fegeparate mailings. Natlg presently before the
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Court suggests that BOA did not mail the deposits] the Plaintiff, at times, admits to actually
having received some of the rejected funds, thoughldweclaims not to have received thenv all.
Therefore, BOA cannot have breached the padmgtact by failing to hae mailed the deposits, as
no reasonable jury could find that the deposits wereer mailed. Thushe only remaining inquiry

is whether BOA breached the parties' contbgcsending the rejected deposits by first-class USPS
mail.

As indicated in the Court's Order of Noveanldi 2, 2009, the Deposit Agreement is largely
silent on the issue. The contract states sirtipy BOA “may refuse, accept for collection ordy,
return all or part of any deposit Def.'s Mot. to Dismiss, Ex. | at 20 (emphasis added). The plain
language of the contract indicates, therefora, tlnppon receiving a deposit, BOA may (1) refuse the
deposit outright, (2) accept the deposit for collection omry(3) return all opart of any deposit.
Thus, the contract does not even obligate BO£etarn the deposits at all, much less by a certain
method of delivery. BOA has demonstratedtthtandard banking priéee and BOA's standard
operating procedures involve the return okctgd deposits by regular USPS mail. The plain
language of the contract is properly read toudelthe return of rejeatl deposits by regular USPS
mail as an appropriate method of return, arel Ffaintiff has not demonstrated any plainly or
necessarily implied language of #entract obligating BOA to retumnejected deposits by some other

delivery method. No reasonable jury could find BB&A breached the partiegintract in this case,

*The Court notes its concern that the Plaistifépresentations have a spurious air and his
actions reek of peccancy. Of course, thoughn‘g®mmary judgment, [the Court] must draw all
justifiable inferences in favor of the nonmoving party, including questions of credibility and of the
weight to be accordaqghrticular evidence.Masson v. New Yorker Magazine, Irfs)1 U.S. 496, 520
(1991). Therefore, for the purpose of the instaotion, the Court assumes that the Plaintiff's
representation that he did not receilleathe rejected funds is truthful.

9



and BOA is entitled to judgment as a matter of lawtasclaim. Accordingly, the Court will grant
BOA's motion for summary judgment as to Count Two.

C. Count Three — Slander

Count Three of the Complaint alleges tlB®DA slandered the Plaintiff by reporting to
ChexSystems and Early Warning Services, f th@at there was suspected fraud activity relating to
the Plaintiff's checking and savings accounts Bi@®A. ChexSystems is a credit reporting agency
governed by the Fair Credit Reporting Act, 15 €. 1681 (“FCRA”). Also, for purposes of the
FCRA, the Plaintiff is a consumer and BOA is enfaher of credit information. The FCRA contains
two sections, 15 U.S.C. § 1681h&d 15 U.S.C. 8§ 1681t(b)(1)(F), that preempt certain claims from
being brought against those who furnish infororatio a consumer reporting agency. While courts
have reconciled these provisiongfeliently, this Courthas determined that the provisions in §
1681h(e) apply to common law torts, and the prowisiin 8 1681t(b)(1)(F) apply to state statutory
regulation.Jeffery v. Trans Union, LLQ73 F. Supp. 2d 725, 728 (E.D. Va. 2003). The plaintiff has
brought only a common law slander claim, orren@ppropriately in Virginia, a common law
defamation claim, so it is governed by 8 1681h(e).

Section 1681h(e) prohibits the bringing of certain common law claims, including claims for
defamation, based on furnishindanmation to a consumer repangj agency. Amxception to such
“common law preemption” exists where false infatman is furnished with malice or willful intent
toinjure. 15 U.S.C. § 1681h(e). In other words, 8 1681h(e) preempts “defamation actions that do not

allege malice or willfulness.”"Swecker v. Trans Union Cor@1 F. Supp. 2d 536, 539 (E.D. Va.

®BOA has demonstrated, through sworn affidavits, that it never reported any information
regarding the Plaintiff's checking or savings accetmEarly Warning Services, LLC. The Plaintiff
has not demonstrated otherwise, and allhiertanalysis will address only BOA's reporting of
information to ChexSystems.
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1998). In its Order of November 12, 2009, the Court found that the Plaintiff's Complaint properly
stated that the information reported was fats#that, though it did not specifically allege malice or
willful intent to injure, drawing all reasonable inémces in favor of the Plaintiff, the Complaint
alleged facts from which a reasonable finder of ¢acid find malice or willful intent to injure such
that his defamation claim might survive preemption under § 1681h(e).

At this stage of the proceeding, howeyit is abundantly clear that BOA dibt act with
malice or a willful intent tanjure the Plaintiff in reportig information to ChexSystemsdndeed, no
reasonable jury could find otherwise. “The stien whether the evidence in the record in a
defamation case is sufficient to support a finding of actual malice is a question oHame>Hanks
Commc'n, Inc. v. Connaughtod91 U.S. 657, 685 (1989). “[JJudges, as expositors of the
Constitution, have a duty to indeqmently decide whether the evidenin the record is sufficient to
cross the constitutional threshold that bars the/@fiany judgment that is not supported by clear and
convincing proof of ‘actual maliceld. at 686 (internal quotation maland citations omitted). In
the case at bar, the Record does not evince analale by clear and convincing proof. As a matter
of law, BOA's actions in reporting information@hexSystems were neither malicious nor willfully
injurious to the Plaintiff, and no reasonable juvyldl find BOA liable to the Plaintiff for defamation.
Accordingly, the Court will grant BOA's maitn for summary judgment as to Count Three.

D. Count Four — Negligence

Count Four of the Complaint alleges that B@&s negligent for breaching its duty to properly
safeguard the Plaintiff's deposited funds. “Tolds&h a cause of action for negligence, the duty

alleged to have been tortiously breached mustdmmmon law duty, not a duty arising between the

"Even if BOA had acted with malice or a willfintent to injure, it does not appear that the
information that it reported to ChexSystems was false.
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parties solely by virtue of a contractMolles v. Sunrise Terrace, In@257 Va. 131, 136 (1999).
Indeed, “[w]ell-established Virginia law holds that a duty that arises solely from a contract can only
provide the basis for a contract claim; it canpiaivide the basis for a negligence clainWert v.
Jefferds Corp.325 Fed. Appx. 175, 174@th Cir. 2009) (citingRichmond Metro. Auth. v. McDevitt

St. Bovis, In¢.507 S.E.2d 344, 347 (Va. 1998)). Thereforethe Plaintiff to maintain a negligence
claim against BOA, he must identify a commow @uty owed him by BOA that arose separate and
apart from any duty imposed by the parties' contract.

The Plaintiff has identified no such common law duty. The Plaintiff argues only that BOA
“assumed the duty to protect Mr. Eke's propdrom loss by virtue of its acceptance of the
Currencies®? Pl.'s Resp. to Def.'s Mot. for Summ. J. at 33. To the exterB@Atassumed a duty
to protect the Plaintiff's deposited currency, it didsly pursuant to the parties' contract. Again, the
contract allowed BOA to “refuse, accept for collentonly, or return all opart of any deposit.”
Def.'s Mot. to Dismiss, Ex. | at 20. ThusDB was thoroughly justified in refusing the Plaintiff's
funds. Further, as previously explained hereip, ghrties' contract allowed for the return of the
rejected deposits by first-class USPS mail. BOA&ct®n and return of the Plaintiff's deposits were
governed by the parties' contract, and the Pfaimiis demonstrated no duty arising outside of the

contract that BOA tortiously breached. Abs@a common law duty, BOA cannot be liable for

¥The Plaintiff appears to have abandoned lysment that depositing the funds into the ATM
created a mutually-beneficidlailment that carries a common law duty of ordinary care in
safeguarding the bailed property. As such, therCneed not reach thegament. However, even
if the Plaintiff had not abandoned this argumdre,Court would have rejected the argument because
“a general deposit in a barmk'not a bailment.”"Gardner v. CommonwealtB62 Va. 18, 21 (2001)
(quotingPendleton v. Commonwealthl0 Va. 229, 234 (1909)). Given that the Plaintiff's deposits
were simply “general deposits,” the bank did netdme the bailee of the Plaintiff's funds. Even if
BOA's rejection of the funds creat a constructive bailment, BOAeaxised at least ordinary care by
sending the rejected funds back te ®iaintiff via first-class USPS mail.
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negligence as a matterlafv. Indeed, no reasonable jury abéihd BOA liable to the Plaintiff for
negligence, and BOA is entitled to judgment as a matt@aw on this claim. Accordingly, the Court
will grant BOA's motion for summary judgment as to Count Four.
IV.  Conclusion

For the foregoing reasons, the Court finds thagemuine issues of maial fact exist as no
reasonable jury could return a verdict for the mRI#iwith respect to Counts One, Two, Three, or
Four. Construing all facts and inferences in the igbs$t favorable to the Plaintiff, the Record, taken
as a whole, cannot lead a rational trier of facirtd for the Plaintiff in this case, and the Court finds
that BOA is entitled to judgment as a matter of lavalbfour of the Plaintiff's claims. Accordingly,
the Court will grant BOA's motion for summary judgnt as to Counts One, Two, Three, and Four.

An appropriate Final Order shall issue.

August 6, 2010 /sl
DATE RICHARD L. WILLIAMS
SENIOR UNITED STATES DISTRICT JUDGE
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