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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

)
SUNTRUST MORTGAGE, INC., )
)
Plaintiff, )
)
V. ) CaseaNo. 3:09¢cv529-REP
)
UNITED GUARANTY RESIDENTIAL )
INSURANCE COMPANY OF )
NORTH CAROLINA, )
)
Defendant. )
)

MEMORANDUM OPINION

This matter is before the Court for resabatiof non-dispositive matters pursuant to 28
U.S.C. 8§ 636(b)(1)(A) on the Defendant’s MotimnStay the Execution of the Count | Judgment
Pending Appeal and Approve United Guar&§ecurity Agreement (ECF No. 572)The
matter has been sufficiently addressed by theégsastibmissions and the Court has entertained
oral argument. For the reasons set forthihethe Defendant’s Motion is DENIED, and the
Defendant’s request for an extersof time of seven (7) days to secure a supersedeas bond is

GRANTED?

1 On October 14, 2011, hours before the trial teuteadline of 5:0p.m., the Defendant
acknowledged that its propos8dcurity Agreement was imprasl because it would require
approval of the North Carolina Department of asice, which would take approximately thirty
(30) days. Presumably, this development rentlee pending Motion to Stay moot, and the
Court could deny it on that basisdlevertheless, given the ntonstraints imposed upon the
parties and the Court, as well as the prospkatsubsequent reggtefor relief should the
Defendant fail to obtain a supedeas bond, the Court shadldress the meritsf the Motion to
Stay.

% The Defendant represents to the Court thaftaintiff does not oppose such an extension, and
the Plaintiff did not indicatetherwise during oral argument.
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|. BACKGROUND
A. Procedural History

After a bench trial conductexh July 18, 2011, the trial Cowhtered judgment in favor
of SunTrust Mortgage, Inc. (“SunTrust”) on @t | of the Third Amended Complaint (ECF No.
121) in the principle amount of $34,152,634, as wepragudgment interesh the amount of
$5,794,420, with stipulated per diem prejudgmentésieof $5,819 througantry of the final
judgment order. (Memorandum Opinion ofdust 19, 2011, ECF No. 548). Defendant, United
Guaranty Residential Insurance Company of North Carolina (“United Guaranty”), timely noticed
its appeal on September 2, 2011 (ECF No. 58d)fded its Motion toStay Execution of the
Count I Judgment Pending Appeal on Septaribe 2011 (the “Motion to Stay”) (ECF No.

572).

In its Motion to Stay, United Guaranty argudat it should not beequired to post a
supersedeas bond because it can “provide Sunddesjuate protection féine collection of its
judgment should it be so entitled at the end cdijgmeal.” (Def.’s Br. Sup. Mot. To Stay at 1,
ECF No. 573.) As an alternagivsource of security, United Gaaty offered to fund an escrow
account with U.S. Treasury notes and bondgine exceeding $49,000,000 -- well in excess of
the $46,127,339.18 which the parties agree will constitwteotal judgment, ith interest, as of
March 31, 2013.

In concurrence with its Main to Stay, United Guaranty filed a Motion for an Expedited
Hearing, which the trial court gnted. However, during a telephonic hearing held before the
trial judge on September 29, 2011, the Court fouatidbunsel for the parties were engaged in

good faith discussions in an effort to resalve Motion to Stay. (€ober 3, 2011 Order, ECF



No. 580.) Accordingly, the Court determined thatas in the interests gdistice to allow the
parties to negotiate a ssfactory alternative plan ®ecure the judgment. (Id.) To facilitate a
timely resolution of the issue, the Court referrezl Motion to Stay to this Court to resolve the
matter no later than October 14, 2011 at 5:00 p.myvhibtauthority to extend that deadline by a
period of no more than seven (7) daysffow the execution of any approved plan.

B. United Guaranty’s Uncertain Financial Health

A negotiated resolution no longappears feasible, as Sun3rhas expressed concerns
about United Guaranty’s financial health andithpact that possible insolvency might have on
SunTrust’s ability to collect the judgment proceeds from the proposed escrow account. In order
to expedite resolution of the disputed issues pdrties have set forth their respective positions
on the Motion to Stay by informal position paperdieu of formal legabriefs, as requested by
this Court. (ECF Nos. 586, 587.) Of pauter significance, theubmissions contain United
Guaranty’s audited financial reports from 2G0%1 2010 (the “Audited Reports”), as well as its
guarterly statement issued on June 30, 2011 (thert@uiaStatement”).The parties dispute the
degree to which the financiacords evince a strong finangmsition on United Guaranty’s
part.

Citing its Quarterly Statement, United Guaraasgerts that it is in a strong financial
position because, as of that time, it maintained a surplus of $287,965,981. However, SunTrust
correctly notes that, as an insurance company, United Guaranty does not use Generally Accepted
Accounting Principles (“GAAP”).Instead, it is required by Kb Carolina law to employ the
standards of the National Association of Insuea@ommissioners (“NAIC @hdards”). At oral
argument, the parties agreed that this discrgpdaes not reflect any iméto deceive on United

Guaranty’s part, for it is requad by law to utilize the NAIC Stalards. Nevertheless, as the



Audited Reports suggest, the purpose of the@iBtandards is to evaluate an insurance
company’s ability to pay its insule- not to evaluate the overéthancial health of the company
as a going concern.

By employing NAIC Standards rather th@AAP, United Guaranty’s financial reports
classify “surplus notes” owed its parent company as “slus,” while the GAAP standards
would characterize those “surplostes” as a liability. Thus, might be fair to consider the
“surplus notes,” which total $663,614,500, as a liabititther than an asset. Subtracted from
United Guaranty’s claimed surplus of $287,965,981, a positive sum according to NAIC
Standards suddenly becomes a significant negative number according to GAAP.

Several other aspects of United Guarantyiplsis give the Court reason for concern.
First, the supposed surplus does not incthéeapproximately $46.1 million judgment obtained
on Count | in this litigation. Second, many of tilssets identified in th@uarterly Statement are
stocks, approximately half of which are heldaifiliated companies, and none of which can be
certain to hold the same value today that thelgd on June 30, 2011. Finally, United Guaranty’s
financial situation is dependeot the financial health affs parent company, American
International Group (“AlG”), with whom it mainias a capital maintenance agreement. Because
United Guaranty has not shared the terms ot#pital maintenance agreement with SunTrust or
the Court, the impact of thiglationship on United Guarantyfimancial health cannot be
assessed. At best, United Guaranty’s solvency is uncertain for the purpose of resolving the
pending motion.

C. Potential Consequences of Insolvency
With United Guaranty’s uncertain finaathealth in mind, there is at leasime risk that

it could become insolvent within one year. #&sinsurance company, it would not enter the



federal bankruptcy process, but would insteaduigect to rehabilitatioor liquidation pursuant
to North Carolina law. To that end, SunTrasjues that N.C. ®e Stat. 8§ 58-30-140, -145,
and -150, which provide circumstances under which a transfer of esa&tde voided, might
allow United Guaranty’s other creditors to gancess to the escrow funds. Such an outcome
would effectively render the staygranted, without any securityJnited Guaranty challenges
such a prospective striraf events as highly speculatiged doubtful, arguing that the escrow
account places SunTrust in the same positiahldsited Guaranty simply satisfied the
judgment. This is the gravamen of the dispute now before the Court.
[I. STANDARD OF REVIEW

Fed. R. Civ. P. 62(d) provides that, when ppeal is taken, the appeiit is entitled to a

stay if it posts a supersedeas bond. However, the Court has broad discretion to grant such a stay

with alternative security where appropriatslexander v. Chesapeake, Potomac & Tidewater

Books, Inc., 190 F.R.D. 190, 192 (E.D. Va. 199%ule 62(d) does not address, and hence does

not preclude, issuance of a stay on the bass®mwie lesser bond, or indeed, no bond. It follows,
logically, that this Rule leavasmimpaired a district court’s inhere discretionary power to stay
judgments pending appeal on terms other thiafi aupersedeas bond.t.l It is generally
appropriate to permit such alternative securithéwe the defendant’s ability to pay the judgment

is so plain that the cost of the bond wouldab&aste of money.” Olympia Equip. Leasing Co. v.

Western Union Telegraph Co., 786 F.2d 794, 796 (7th Cir. 1986).

However, “[i]n the typical case, of courgsecurity] is best served by requiring a full
supersedeas bond as a condition to the issudracstay of judgment pending appeal.”

Alexander, 190 F.R.D. at 193. Permitting an alternative form of security is a “very difficult

task,” as the district court rstifind some way ‘to make thedgment creditor as well off during



the appeal as it would be if it could execat®nce.” 1d (quoting Olympia, 786 F.2d at 800
(Easterbrook,.J concurring)).
[ll. DISCUSSION

Under the circumstances, the Court is argualillyin its sound discretion to either grant
or deny the relief sought by United Guaranty’s Mwtito Stay. However, in weighing the
equities, the Court concludes thlaé most appropriate way teaire satisfaction of SunTrust’s
judgment pending appeal is to require Uthi€@uaranty to post supersedeas bond.

First, United Guaranty’s uncertain finangoasition suggests thatig possible, however
unlikely, that it will become insolvent withithhe next year. Under those circumstances,
SunTrust would be inviting further litigation weeit to accept the escrow account plan (or even
cash payment) because such a transfer could constitute a voidable preference pursuant to N.C.
Gen. Stat. § 58-30-150(a)(3). Moreover, in vairig SunTrust's risk of losing its $46.1 million
judgment against the cost of a supersedeas bond (approximately $460,000 to $690,000), such
costs are relatively minor compared to the potéidsses that SunTrust might otherwise face.
A. SunTrust’'s Risk of Further Litigation

At the outset of oral argument, counsellflmrited Guaranty offered what first appears to
be a compelling argument based on the rule tlea€Cthurt “should act tgpreserve the status quo
while protecting the non-appealipgrty’s rights pending appedl.Alexander, 190 F.R.D. at

193 (quoting Poplar Grove Planting & Refini@g. v. Bache Halsey Stuart, Inc., 600 F.2d 1189,

1190-91 (5th Cir. 1979)). As counsel analyzed thmson, the relevant Nth Carolina statutes
would govern the proposed escrow account énekact same way that they would govern a

voluntary satisfaction of the judgment in full.agd differently, a liqulator would be equally



able to void a simple cashypaent of the judgment as a fidulent transfeor voidable
preference.

While this argument is compelling, it appetoyde based on an analysis of N.C. Gen.
Stat. § 58-30-140, which governs fraudulent trassfdihis is because 8§ 58-30-140 applies to
“[e]very transfer made or suffered and everyigdtion incurred by amsurer,” regardless of
whether such transfer constitutes a prefere@@mpare N.C. Gen. Stat. § 58-30-140 with § 58-
30-150. While § 58-30-140 was the focus of theigs! disagreement in their submissions and
at oral argument, the Court’s review of thhestreferenced provisiomeveals that § 58-30-150
presents a more compelling argument agadirestlternative arrangeent proposed by the
Motion to Stay.

The Court agrees with United Guaranty t8&i8-30-140 does not pos significant risk
because it applies only if theiseevidence of an intent “to hinder, delay, or defraud either
existing or future creditors,” arfdir consideration was not paidiere, the trial judge concluded
that the parties were negotiatitigs deal in good faith. (Oaber 3, 2011 Order, ECF No. 581.)
This Court agrees with that assessment, artldufinds no other evahce of any intent to
defraud United Guaranty’'stogr creditors. Moreover, bydag the cost of securing a
supersedeas bond, and “enjoyitgfhporary relief from exetion of the judgment, United
Guaranty would receive “fair consideration’@ichange for funding the escrow account. N.C.
Gen. Stat. § 58-30-10(9)(b) (“[P]roperty or olalitpn [] received in good faith to secure a

present advance or antecedent debt in amourisyroportionately small as compared to the



property or obligation obtained”). Itis, theveé, unlikely that 8 58-30-140 could serve as a
basis for other creditors to set aside thesfer of assets inthe escrow accoufit.

However, in review of the referenced statytprovisions, the Couttas concluded that §
58-30-150 does, indeed, pose a sigaiffit risk to SunTrust wereti agree to the terms of the
escrow arrangement. According to that priovisif United Guaranty funded an escrow account
to secure its obligation to SunBtusuch a transfer would ber@idable preference because: (a)
it would allow SunTrust to “obtaia greater percentage of [its]ltdehan another creditor of the
same class; and (b) SunTrust has, “at the timertdnsfer [is] made, reasonable cause to believe
that [United Guaranty] was insolvenit was about to become insolvent. N.C. Gen. Stat. § 58-
30-150(a)(3) (emphasis added). Because Sunhasshow performed a cursory analysis of
United Guaranty’s Audited Reports and Quarterlyp®te and concluded thé#tere is a risk of
insolvency in the near future, it is now arglyaon notice that UniteGuaranty is “about to
become insolvent.”_ld.

Indeed, the problem posed by N.C. Geat.S 58-30-150(a)(3) is overlooked by United
Guaranty’s otherwise compelling argument that Bust’s risks are no greater than would have
existed had United Guaranty simply paid thégonent. SunTrust would not have examined
United Guaranty’s financial health had itédl Guaranty simply paid the judgmenstead of
filing the Motion to Stay. But that is not what happenedgdsaby filing the Motion to Stay, United
Guaranty prompted SunTrust to conduct saiclexamination and reach its conclusion that
United Guaranty is, at least, at risk of becomimgplvent in the near term. Whether or not this

conclusion is accurate, it has placed SunTiruttte untenable position of possessing that

% The Court similarly rejects any possibilityattN.C. Gen. Stat. § 58-30-145 might serve as a
basis to set aside the escrow transiOn its face, that sectiopies only if thetransfer occurs
after an insolvent insurer filesgetition for rehabilitation or gjuidation. Here, no such petition
has yet been filed.



knowledge which could render the escrow acctnamisfer voidable pursuant to § 58-30-
150(a)(3). SunTrust cannot be expected to knowingly accept the escrow arrangement under
these circumstances, and the Gavill not compel it to do so.

The status quo cannot be preserved bypttoposed escrow arrangement given the
potential avoidance of the transfer pursuaritiorth Carolina law, should United Guaranty
become insolvent in the next year. The Ctugtefore concludes that only the posting of a
supersedeas bond can adequately pr&ecTrust’s intersts pending appeal.

B. Cost of Supersedeas Bond is Not Unduly Burdensome

During oral argument, United Guaranty revedleat it has obtained an estimated cost of
posting a supersedeas bond, and that suctacesints to one percent (1%) of the judgment
amount per year. Thus, assuming that thealmay remain pending for between twelve and
eighteen months, the total cost of securirggkibnd could amount to a range from $460,000 to
$690,000. By no means does the Court concludestitdt figures are nominal. But when
weighed against SunTrust’s potential risk of loss -- $46.1 million -- the risk of losing tens of
millions of dollars far outweighs the cost of the supersedeas bond.

Two other facts place additional weigitt such a risk comparison. First, as
acknowledged between the parties, SunTrust évbahr the cost of securing the supersedeas
bond should the Court of Appeals reverse the Cbjuatgment. Nevertheless, SunTrust prefers
the supersedeas bond to the proposed alterngdigeondly, United Guaranty has gone to great
lengths to demonstrate its sounafincial condition to the Courtf its condition is as sound as
its Quarterly Report might suggest, then the obsthe bond does not appear to impose an undue
burden on it. But, if its financial position is smuous that securing this bond will cause it to

endure hardship, then such a result would only incrégseoncerns that the escrow account



might become jeopardized in a dispute dutiggidation. Either wg, the equities involved
counsel the use of a supersedeas bond.
C. Use of an AlG-Afiliated Bond Company

Should United Guaranty seek to secustagy of execution pursuant to a supersedeas
bond, SunTrust asks the Court to forbid the sagwf such a bond through any AIG affiliate.
Regardless of SunTrust’s concerns, there is simplguthority to prohibit the use of a particular
surety simply because the appellant shares sadirect corporate affiliation. Rather, as a
general rule, securing a supresedeas leotitles the appellant to a stay of execution. Fed. R.

Civ. P. 62(d); Alexander, 190 F.R.D. 192 (“A judgment debtor wishirapfeal a judgment is

entitled to a stay of the judgmeiitthe debtor provides a supedeas bond”) (emphasis added).
However, Rule 62(d) also states tl{§he stay takes effect when the coapproves the
bond.” Approval necessarily implies the authgito disapprove of a bond where the Court
determines that it does not adequately protecafipellee’s interests. However, a court must
require some evidence to establish that the lmimhdequate before it refuses to approve a
supersedeas bond of what, otherwiggears to be of adequate value.
SunTrust has submitted no evidence dematisg that the AIG affiliate at issue,
National Union Fire Ins. Co. of Pittsburgh (“Nartal Union”), has failed to observe corporate
formalities, demanded less thaiir feonsideration to securegtbond, or would otherwise use its
affiliation with AIG to avoid its obligation as a surety. The only evidence submitted by SunTrust
indicates that National Uniosi’bond rating has been downgradedr the past two years from
A++to A. Nevertheless, United Guaranty has submitted sufficient evidence establishing that the
U.S. Treasury Department certifies National Unioissue such bonds in excess of $1.2 billion.

There is no way to quantify the effect oétdowngrade from A++ to A on the particular
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supersedeas bond in this case, especially whexalhe of the bond at issue represents less than
four percent (4%) of the totdvel of bond certification. Thufhe Court is satisfied, based on
the evidence presently before the Court, ¢thatipersedeas bond secured with National Union
would adequately secuBunTrust’s interests.

In addition, the Court rejextSunTrust’s argument thatias an unfettered contractual
right to approve the surety for a supersedeas beadring the judgment rendered as to Count 1.
Citing Section 1(e) of the compromise, SunTugjues that it has tHeontractual right to
approve the identity of the inmr.” (SunTrust's Supplementalé&ment, ECF No. 589.) This
statement is onlpartially accurate, as the provision at issue states:

In addition toany other bond required by the Court with respect to Count I,

[United Guaranty] will post a bond (with a surety satisfactory to [SunTrust] or, in

the event of a dispute over the identitytbé surety, satisfactory to the Court)

specifically covering the $5.4 million and sitepnterest thereon at 6% from the

date of judgment, pending the outcome fo the appeal of Count I.
(SunTrust’s Br. in Opp’n Mot. To Stay atli&, ECF No. 588 (emphasadded).) In other
words, the bond at issue in the settlensgreement is not necessarily the only bond
contemplated by the parties, as SunTrust Haged in its Supplemental Statement. (ECF No.
589.) More importantly, the very contractuaitecited contemplates that the Court has the
authority to resolve a dispute and apprev&urety “satisfactory to the Court.”

Regardless of SunTrust’s concerns, tlei€approves the proposed supersedeas bond to

be issued by National Union.

* SunTrust has suggested that the Court myjtadicial notice oparent company AIG’s
financial woes. Coumuill not take judicial noticef AlG’s financial condition, one way or the
other, because there is simply no evidence beaf@€ourt regarding AIG’s finances. It would
be inappropriate for the Court to express apyion on the issue absent sufficient evidence.

> Having raised the contractuaght claim on the “cuspof the deadline (one hour and fifteen
minutes), one might arguably conclude that the rgtst been waived, even if such an absolute
right exists.

11



IV. CONCLUSION

For the reasons discussed herein, the Defaisdslotion to Stay the Execution of the
Count | Judgment Pending Appeal and Approwited Guaranty’s Security Agreement (ECF
No. 572) is DENIED. However, the Defendantsgjuest for an extension of time to secure a
supersedeas bond is GRANTED. The Defendhall have until October 21, 2011 at 5:00 p.m.
to secure a supersedeas bond, at which timexbcution of the Count | judgment shall be
STAYED pending appeal. Moreover, Natiotalion shall be APPROVED to issue the
supersedeas bond in this case.

An appropriate Order shall issue.

=

DennisVN. Dohnal
UnitedStatedMagistrateJudge

Richmond, Virginia
Dated: October 14, 2011
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