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Introduction

The Patient Protection and Affordable Cat (“ACA”) embodies the policy judgments
of the democratically accountable branchethefUnited States government, reached after long,
careful deliberation and vigorouslzge. As is evident from ¢hcampaign-style rhetoric that
suffuses the Commonwealth’s filings — for example, the hyperbolic claim that the ACA
“command][s] that citizemlive their lives for the conveniea of the government” — the essence
of Virginia’s attack on the ACA in this Court political, not legal. The Commonwealth has not
advanced any legal arguments or establishgdaants that come close to meeting its heavy
burden to prove that Congress exceeded itiglar powers in enacting the ACA. To the
contrary, the ACA, and the minimum covgeaprovision, are fully justified under well-
established Supreme Court armbRh Circuit case law.

First, the Commonwealth has no coherent angwéne point that the minimum coverage
provision is a valid exercise of the commerce powesrause it is an integrpart of the ACA’s
reform of the terms on which health insurancefiered in the interstate market. Virginia does
not contest that the ACA'’s reforms of the ingur@ industry — which wiltequire insurers to
cover 57 million Americans with pre-existing medli conditions and wilbar discrimination in
premiums based on health status — are wiglinvthe commerce power. And Virginia has
conceded that the minimum coverage provisgofessential” to making those reforms work,
because it ensures that people cannot wait untilaheegravely ill to purchase the insurance they
will need. That concession is fatal becauseSingreme Court has made crystal clear that, even
if a particular regulation is ngustified under the Commerce Clausea stand-alone basis, it is
nonetheless a valid exercisetlé commerce power (and of thewer conferred on Congress by

the Necessary and Proper Clause) if it is “[agential part of a larger regulation of economic



activity in which the regulatorgcheme could be undercut wsgdhe intrastate activity were
regulated.” Gonzalez v. Raigtb45 U.S. 1, 24-25 (20059¢e also idat 36 (Scalia, J., concurring
in the judgment). In responséirginia urges that the mimum coverage provision can be
upheld only if it is independently valid as areesise of the commerce power. But that argument
flies in the face oRaichand would turn the Necessary and Prdpkuse into a dead letter.
SecondVirginia has not rebutted the Secrgtarshowing that, even considered on a
stand-alone basis, the minimum@verage provision is a valid erscise of the commerce power
because it regulates conduct that substantifflgts interstate commerce. At some point,
virtually every American will participate in thearket for health care services by visiting a
doctor or a hospital. The ACA, by requiring mmum insurance coverage, simply regulates how
Americans pay for these services. The combanadf features of the health care market that
necessitated this regulation also distinguishasrttarket from every other. No person can
guarantee that he will divorce himself from this market; no person can guarantee that he will
never incur a sudden, unanticipdtneed for expensive care; and very few persons, absent
insurance, can guarantee that tiaély not shift the cost of thatare to the rest of society.
Congress expressly found that %8 billion dollar annual cost i the uninsured impose in this
unique market substantially affects interstate cenve. By any measurthis finding is correct.
Instead, Virginia contends that thesky&tantial effects on camerce are irrelevant
because the minimum coverage provision imperiplgsittempts to regulate only “passivity.”
The Supreme Court has never indatied a provision on this basis. It has never even discussed
the distinction. Indeed, Yfinia cites no case wheamy court has pronounceacategorical rule
that a party can describe his behavior as4ve,” and thereby avoid regulation. To the

contrary, when the defendantNrad, Inc. v. William E. Hooper & Sons C666 F.2d 837, 845



(4th Cir. 1992), asserted tha¢ was not subject to theigrfund Act because he had only
“passively” allowed contamination to leak frdms property, the cotthad no difficulty in
rejecting that claim. Even if this new-fouddtinction were acceptie however, Virginia’'s
claim would still fail because the Act regulatessalth care financing, which is quintessential
economic activity. The record shows that the wnied, as a class, aretipassive bystanders in
the health care market. Rather, they active/hesalth care services, regularly shift in and out
of coverage, and, when uninsured, routinely sh#tr costs onto third parties. Moreover, the
record shows that many individuals defer insarauntil their need for health care becomes
acute and thus create distortionghe insurance market, raisingetbost of insurance premiums.
Virginia disregards these empirical reabti@nd instead urges the Court to imagine the
hypothetical example of a perseo is entirely divorced frorthe health care and health
insurance markets. Even assuming that it @dna permissible to “excise” this hypothetical
individual from the class as a whole, ther@uld be no basis for invalidating the minimum
coverage provision on its face. Under the cdliigp precedent, Virginia must show that the
provision is not capable of any constitutionablagations. This Virginia cannot possibly do.
Third, and wholly apart from the CommerceaGse, Virginia has failed to rebut the
argument that Congress has ample authority utmgeGeneral Welfare Clause to enact the
minimum coverage provision. The best Virgio&n do is to sugge#tat cases such as
Sonzinsky v. United Stat&§0 U.S. 506 (1937), upholding Congress’s power under the General
Welfare Clause to adopt “regulatory taxes, nd apply because Congsedid not explicitly call
the minimum coverage provision a tax. The falcpwamise of that argument fails. Congress
made clear, repeatedly, that the provision wasxanmcise of the taxing power. Indeed, key

Senators and House members explicitly defendambitstitutionality on that basis. The legal



premise of the argument is also wrong. Wbahgress calls a provision does not matter. The
determinative issue is whether the provisionrafes, in substance, as a tax. Among other
factors here, the penalty under the minimum covepageision is to be reported and paid by the
taxpayer with his annual tax refuyrand it turns on household incoedculated for tax purposes.
The revenues from the provision go to the gerteeasury. And, contrary to Virginia’s claim,
the provision bears none of thallmarks of a punishment. It does not impose a punitive or
criminal sanction. In fact, the ACA expres$bybids criminal prosecutions under the provision
and limits the penalty to no motiean the cost of insurance.

Because Virginia cannot meet its heavy burden to prove that the minimum coverage
provision exceeds Congres#igicle | powers in anyand all applications, the Secretary’s motion
for summary judgment should be granted.

Argument

The Minimum Coverage Provisionls Valid Under the Commerce Power
Because It Is Integral to the ACA’s Larger Regulatory Scheme

As part of its comprehensive reforms of thterstate health insurance market, the ACA
protects the estimated 57 noifi Americans who have pre-existing medical conditions. The Act
prevents insurers from denying or revokiryerage for those individuals, or charging
discriminatory rates based on those conditioA€A, § 1201. Congress found these reforms
necessary to protect camsers and to address a market faiiarevhich insurers are effectively
unable, on their own, to extend affordabteverage to th@swho need it.See Health Reform in
the 21st Century: Insurance Market RefortAgaring Before the H. Comm. on Ways and
Means 111th Cong. 53 (2009) (Linda Blumberg, Senior Fellow, Urban lisst)alsdH.R. REP.

No. 111-443, pt. Il, at 990 (2010). @&¥e industry reforms directlygelate the interstate market



in health insurance, and thugavithin Congress’s commerce pow&ee United States v.
South-Eastern Underwriters Ass'822 U.S. 533, 552-53 (1944).

Congress found the minimum coverage pravido be necessafgr the “guaranteed
issue” and “community rating” reforms to worklnless these insurance industry reforms were
coupled with a minimum coverageovision, individuals would havygowerful incentives to wait
until they fell ill before purchasing health imance. ACA, 88 1501(a)(2)(1), 10106(a). Instead
of extending coverage and lowsgi costs, the reforms would trigge spiral of rising premiums
and a decline in the numbefindividuals coveredSee Health Reform in the2Century:
Insurance Market Reforneg 13 (Uwe Reinhardt, Ph.D., Professor of Political Economy,
Economics, and Public Affairs, Princeton Univ.). The minimum coverage provision thus is “an
essential part of a larger regulation obeomic activity,” and abs# the provision, “the
regulatory scheme could be undgrt placing the provision wiewithin the commerce power.
Raich 545 U.S. at 24-25 (quotirignited States v. LopeZ14 U.S. 549, 561 (1995p5ee also
Gibbs v. Babbitt214 F.3d 483, 497 (4th Cir. 2000). The same result follows under the
Necessary and Proper Clause, as Congress h#drata indeed, compelling — basis to find the
provision necessary to effectuatie exercise of an enumeedtpower to regulate insurance
policies in interstate commerc&ee, e.g.Sabri v. United State$41 U.S. 600, 605 (2004).

Virginia has conceded that the minimuoverage provision is “essential” to the ACA’s
regulatory scheme. Compl. 1 5. Under binddupreme Court and Fourth Circuit precedent,
that concession is dispositive. Virginia now seeks several escape routes from this concession.
First, Virginia suggests that it does not matteether the provision is necessary to a larger
regulation of commerce unless theysion itself is a “regulatioof interstate commerce or of

activities substantially affecting interstate comeoeet (Pl.’'s Mem. in Opp. to Mot. for Summ. J.



17.) If, however, the provision must independentBetthat standard (amere, in fact, it does),
then the inquiry whether it is necessary and prapa larger regulatiowould be superfluous.
Not only does Virginia’s approach fly in the faceRdich,it also would effectively overturn
M’Culloch v. Marylandand turn the Necessary and ProB&use into a dead letter.

Second, Virginia now suggests that thainhof connections between the insurance
industry reforms and the minimum covergagevision and the industry reforms is “too
attenuated and remote” to sustain the prowisinder either the commerce power or the
Necessary and Proper Clausel.’$FOpp. 13.) Virginia citedustice Kennedy’s concurrence in
United States v. Comstqd30 S. Ct. 1949 (2010), which todsue with the Court’s recitation
of the deferential means-end rationalitgttender the Necessary and Proper Clasesejd at
1956-57, and proposed instead that “a demonsthatedh fact,” “not a mere conceivable
rational relation,” is needed @stablish that Congress acteithin its enumerated powersl, at
1967 (Kennedy, J., concurring). The test apghedhe majority of the Court is binding here,
but the minimum coverage provision satisfiegideKennedy’s test as well. The link between
the Act’s insurance industry reforms and the mimin coverage provision is demonstrable and
direct. The “guaranteed issuaid “community rating” reforms are regulations of insurance
policies placed into interstate commeraeq ghose reforms depend directly on the minimum
coverage provision to workSee, e,gJonathan GrubeGetting the Facts Straight on Health

Care Reform361 New ENGL. J.OFMED. 2497, 2498 (2009).

! Nor is that link purely theoretical. €Massachusetts insurance reforms, which
included a minimum coverage preian, successfully expanded coverage and lowered costs. In
contrast, the reforms in New York and Newsdy, which lacked such a provision, have not
succeeded in making coverage affordable and accesSieé®ef.’s Mem. in Supp. of Mot. for
Summ. J. 14-15. Virginia takéssue with the Secretary’s citati of such empirical support for
Congress’s policy choices. (Pl.’s Opp. 7.) Baotrts “may also looko evidence outside the
legislative record in order to confirm theasonableness of Congress’s predictioi&atellite
Broad. & Comm. Ass’n v. FC@75 F.3d 337, 357 (4th Cir. 2001).
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Despite bearing the burdenpgoove that the ACA is uncotisitional, Virginia does not
dispute these facts. Indeedsimpport of its summary judgment motion, Virginia has alleged
only the existence of its statuand the ACA. Congress, however, expressly found that the
minimum coverage provision is essential to ifemas of the health insurance industry. Nothing
in the record of this case gistes that link. The minimum gerage provision thus falls well
within Congress’s power, whater test is applied.

Virginia thus must resort to anothemig minted test, arguaig that the minimum
coverage provision cannot be “proper” untter Necessary and Proper Clause because it
“violates the principle of state sovereigntyPl.’'s Opp. 19.) Virginia's invocation of this
principle is puzzling, as the prision does not threaten state saignty at all. It does not
compel state officials to implement a fedeedulatory regime, and so does not implicate the
Tenth AmendmentSeeKennedy v. Allera612 F.3d 261, 269 (4th Ci2010) (regulation
requiring individual to act, butposing no obligations on aa$¢, does not violate Tenth
Amendment)see also New York v. United State@5 U.S. 144, 166 (1992) (“where Congress
has the authority under the Constitution to pass tagysiring or prohibiting certain acts it lacks
the power directly to compel the States to reqairprohibit those acts”). If Virginia’s argument
is that the minimum coverage provision regulat@sduct that state law walileclare legal, that
is not a limitation under the Tenth Amendment @ lecessary and Prop@lause. “It is not
uncommon for federal law to prohilgrivate conduct that is legal some States. Indeed, such
conflict is inevitable in areas of law that involeth state and federal concerns. It is not in and
of itself a marker of constitutional infirmity.McConnell v. FEC540 U.S. 93, 186 (2008).

Virginia's assertion of the “principle of seasovereignty” ultimately is circular. Virginia

2 McConnellwas overruled in part on other groundstitizens United v. FECL30 S.
Ct. 876 (2010).



argues that the minimum coverage provision vedahe Tenth Amendment because it represents
an “attempt to exercise an unenumerated power”lwhig definition is resered to the States.”
(Pl’s Opp. 19.) But the argument assumescnclusion, and wrongly at that. The minimum
coverage provision does not rest Congress’s claimed authorityeégercise an “unenumerated
power.” It rests on Congress’sthaarity to sustain broader refas and to address substantial
effects on interstate commerce. Moreover, Casgjsepower to effectuate its broader reforms in
regulating the insuranaedustry is by no stretch of logi‘'unenumerated.” Congress has
authority to take those measuthbat it rationally finds necessary gove effect to its regulation
of interstate commerce. Congress’s enumernadgcers include that implementation authority,
and, thus, “[v]irtually by definition, these poveesire not powers that the Constitution ‘reserved
to the States.””Comstock130 S. Ct. at 1962 (quoting U.SoKBT. amend. X.).

Virginia also asserts, repeatedlyattthe minimum covegge provision exceeds
Congress’s powers because it is aereise of a “federal police powkacking principled limits.”
(Pl’s Opp. 15see alsoidat 2, 3, 5, 11, 12, 14-15, 18, 20, 21, 31, 33.) Virginia quotes six times
the Court’s recognition iMorrisonthat it has “always ... rejected readings of ... the scope of
federal power that would permit Coregs to exercise a police powetJhited States v.
Morrison, 529 U.S. 598, 618-19 (2000). (Pl.'s Opp. 2, 5, 12, 14-15, 3%, Baf)Morrison did
not empower Virginia simply to label a federallas an exercise of the police power, and then

speculate as to the abserof “principled limits” on Congress’s commerce powesse Raich

® Virginia confuses two separaseguments. The issue Morrison was not whether the
federal government could regulate a subject m#ttdrthe state could also regulate under its
police power. There is no questithrat the federal government haattboncurrent power. “Itis
no objection to the assertion of the power to regulate interstate commerce that its exercise is
attended by the same incidents which attend teecese of the police pasv of the states.”
United States v. Darby12 U.S. 100, 114 (1941). The concern ofNMw@@rison Court was
whether the federal government could asadirhitless power, equivalent to the states’
unbounded police power, to regulate even nonemic matters under the Commerce Clause.
There is no sense in which the ACA ammrbes those defined limits on federal power.
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545 U.S. at 25 n.34 (rejecting speculation that Cesgywill use commerce power to target local
conduct). Morrisoninvolved a law directed at violent crime, “the suppression of which has
always been the prime objecttbe States’ police posv.” 529 U.S. at 615. Indeed, the Court
found “no better example of the police powehich the Founders denied the National
Government and reposed in the States, thaauppression of violent icne and vindication of

its victims.” 1d. at 618. The regulation of noneconomimlent crime isnot the least bit
analogous to the regulation of liteansurance and dhe interstate health care market. The
federal government has long beewolved in these areaand its continued involvement extends
no limits on federal authority under the commerce power.

As the Secretary has previously showopezandMorrison establish that Congress may
not use the Commerce Clausedgulate a purely non-economic seidtjmatter, if that subject
matter bears no more than an “attenuated” eofion to interstate commerce, and if the
regulation does not form part of edlder scheme of economic regulatidvorrison, 529 U.S.
at 615;Lopez 514 U.S. at 567 (Congress may not “pileerence upon inference” to find a link
between the regulated activity and interstate coro@)erBut unlike the statutes at issue in those
cases, the ACA directly regulates a “quintessentially economic” subject riratiein, 545 U.S.
at 25: the financing of payments in the heatihe market, in which all participate. Virginia
concedes, as it must, that financing decisiorthérhealth care market are “economic.” Compl.
1 14* And the effect of those financing dsicins on interstate oumerce does not turn on
“attenuated” links. The connegti is direct and substantialhe minimum coverage provision

thus does not implicate the limits articulated.opezandMorrison on Congressional power to

* Even under Virginia’s theory, Congressuld have authority under the Commerce
Clause to require that paymeifds health care services be deaonly through insurance. But no
civilized society would foreclosaccess to health care for those who cannot pay. If Congress has
the power to require insuranceasondition of obtaining medical eart certainly also may take
the lesser step of penalizing the failure to obtain insurance.
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regulate noneconomic subjeéts.

Given that the minimum coverage provisiolisfavithin the discernible limits to the
commerce power, there is no basis for any claim that the provision represents a limitless
“national police power,” much $s the overwrought claim thatista “naked command][] that
citizens live their lives fothe convenience of thgovernment,” (Pl.’s Opp. 20.) Such political
rhetoric cannot obscure the fakat the provision simply regates methods of payment in the
health care market — a market unlike any othéharn all persons are already participants in the
market, no person can disclaim thesgibility that he will obtairservices in that market (even
services for which he will be unable to pay), aadoerson can predict, whether, or when, he will
incur large and sudden expenses thill be shifted on to others the absence of insurancBee
CBO, KEY ISSUES INANALYZING MAJORHEALTH INSURANCEPROPOSALS13(2008); Katherine
Baicker & Amitabh Chandravlyths and Misconceptions AbdutS. Health Insurance&7
HEALTH AFFAIRSW533, w534 (2008). Despite bearing theden of proof, Virginia does not,
and cannot, dispute that the uninsuaeel already participants ingmational health care market.

Because the minimum coverage provision retgsléghe choice of methods of payment in
a market in which all are alreagwrticipants, it is entirely dike Virginia's hypothetical laws
that would create commerce in orde regulate it, such as aNdordering citizens to purchase a
certain measure of wheat.” (Pl.’s Opp. 20.¥g¥iia’s argument ignores that the ACA regulates
commerce that is already in eb@ace; the uninsured populatiomistive use of health services,

for which they shift the bill to #rest of the market. And iéhalogy to the wheat market, again,

®> Virginia wrongly and repeatedly assettiat Congress cannot regulate noneconomic
activity at all under the Commerce Clause. '§RDpp. 12, 14.) In fact, Congress may regulate
even noneconomic activity that has a close eotion and a “direct and profound effect” on an
interstate marketHoffman v. Hunt126 F.3d 575, 587 (4th Cir. 1997). In any event, the
minimum coverage provision isdeed economic regulation.
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overlooks the unique featurestbe health care market. like the hypothetical person who
does not buy wheat, those who gohaitit health insurance alreadyactive participants in the
national health care market, and health insteas a means for paying for those services. In
sum, Virginia cannot, by mere repetition, valelés false claim that the minimum coverage
provision represents a “fedealice power lacking principlelimits.” (Pl.’s Opp. 15.) The
Supreme Court has explicitly defined thailis of Congress’s powers under the Commerce
Clause and the Necessary and Proper ClamseCongress stayed within those limits.
Il. Congress Validly Exercised Its Canmerce Power to Enact the Minimum

Coverage Provision Because It Reguias Conduct with Substantial Effects

on Interstate Commerce

As previously explained, the minimurowerage provision is well within Congress’s
commerce power for a second reason: it regui@educt with substantiaffects on interstate
commerce. It is well settletiat the Commerce Clause afls Congress the authority to
“regulate activities that substarilyaaffect interstate commerceRaich 545 U.S. at 16-17.
Under this test, the questiondaly whether Congress couldimnally find that the class of
activities it seeks to regulate has, in the aggeegasubstantial and dateeffect on interstate
commerce.See Raich545 U.S. at 22. The Secretanstsown — and (despite bearing the
burden of proof) Virginia nowhere has disputedow economic decisions to forego insurance,
with the backstop of free care, substantially affect interstate commerce. Beyond the $43 billion
annually in uncompensated health care costgliediby the uninsured armsthifted to others in
the market, ACA, 88 1501(a)(2)(F), 10106(a), thesasitans also result in a surfeit of personal
bankruptciesseeACA, 88 1501(a)(2)(G), 10106(a).

Virginia nowhere disputes that the uninsuaetively use health ca services, or that

cost-shifting results. Instead, it simply ignoties activity in that markt, blindly characterizes
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the minimum coverage provision agegulation of “inaction,”@d — reprising the discredited
“semantic or formalistic” approach to Corarae Clause jurisprudence abandoned many decades
ago,see LopeA 14 U.S. at 569 (Kennedy, J., concurringsserts that inactn is categorically
beyond Congress’s commerce power to addrebsis, Virginia claims that “inaction in the
present, with respect to one subject matter (arste), which can lead tondesirable results in
the future, is [not] ‘activity,”and therefore beyond the commeposver. (Pl.’s Opp. 21.) This
standard is incoherent. Congsecan regulate current behaviarven behavior that Virginia
would paint as “inaction” — to avert effects commerce in the future. The person who allows
hazardous waste to leak from his property “withay active human participation” is fairly
described as inactive. Nonetheless, the Fdirituit recognized that he could not “insulate
himself from liability by virtue of his passivityand that he was subject to the Superfund Act.
Nurad, Inc. v. William E. Hooper & Sons C866 F.2d 837, 845 (4th Cir. 1992).

In any event, Virginia cannot rest on “cent-based or subjeatatter distinctions,”
Lopez514 U.S. at 569 (Kennedy, J., concurring), likewction in the present” to meet its
burden of proof. Virginia has pled no factsstgoport any claim that the uninsured sit passively
in relation to the national health care marké€he undisputed record fully rebuts such
allegations. The large majority of the uninsuredehased, and will continue to use, health care
services.See, e.gKaiser Fam. FoundUninsured and Untreated: A Look at Uninsured Adults
Who Received No Medical Care for Two Yeatdl (2010) (www.kfbrg/uninsured/upload/
8083.pdf). Even if one were to look only to insurance coverage, theunad still do not sit

passively; instead, movement in and out@ferage is “highly fluid.” CBO, Bw MANY

® Nuradis binding circuit authority. Virginia, lweever, fails to address the case in its
opposition, instead noting only that the Superfund Act is constitutional because it regulates
activity with substantiag¢ffects on interstate commerce. @0Opp. 23.) This irrelevant point
does not diminish the impact Niurad on Virginia’s theory.
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PEOPLELACK HEALTH INSURANCE ANDFORHOW LONG?, at 4, 9 (May 2003). These active
participants in the tedth care market regularly make economic calculations comparing the
advantages of insurance against those of etie¢hods of payment, including reliance on charity
care funded by other market participanBeeBradley HerringThe Effect of the Availability of
Charity Care to the Uninsured on the Demand for Private Health Insur&4cé.oF HEALTH

EcoN. 225, 226 (2005). All this conduby the uninsured — active arejular use of health care
services, economic decisions as to how tofpayhose services, migtion in and out of

insurance coverage, and shiftiogsts to other market paipants — is, as Congress found,
economic activity.SeeJack BalkinCommerce109 McH. L. Rev. 1,46-47 (2010).

Congress has well-established power gulate this economic activity by requiring
consumers to purchase insurance or pay a yenalte Secretary has detailed many examples of
insurance-purchase requirements in the U.8leCsuch as the requirement for certain property
owners to buy flood insurance under 42 U.S.@0%2a, or the requirement for motor carriers to
obtain liability insurance under 49 8IC. § 13906. Each of these provisions is a requirement to
enter into a commercial transawti Each of these provisions regfigs “inactivity,” as Virginia
would define the term. Virginia nonethelessratés to distinguish these authorities by arguing
that they each involve the regtitm of a party who is alreadpvolved in a market. (Pl.’s Opp.
23.) But, by definition, these provisions regalgersons who are not already in the “flood
insurance market” or the “motor-carrier liabilitysurance market.” They instead regulate
persons who participate in larger marketswbich insurance coveragea part. And this
precisely describes the ACA, which requires insaeacoverage within the larger health care
market, a market in which all, inevitably, participate.

Virginia’s “inaction” argument is also impossible to square with the settled law that
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Congress’s enumerated powers incladéhority to exercise eminent domain — that is, to compel
a private party to enter into a transaction — ie@ggonably determines that that exercise is needed
to further the enumerated powesee Berman v. Parke348 U.S. 26, 33 (1954) (“Once the

object is within the authority dfongress, the right t@alize it through thexercise of eminent
domain is clear. For the pewof eminent domain is merely the means to the erskd;also

Kohl v. United State®91 U.S. 367, 372 (1875) (recogmigipower of eminent domain to
effectuate enumerated powers). In partigulmngress’'s commerce power includes the power to
compel a private party to engage in a transactioecessary to furtherr@gulation of interstate
commerce.See, e.g., Luxton v. North River Bridge ,d&3 U.S. 525, 529-30 (1894herokee
Nation v. Southern Kan. Ry. C&35 U.S. 641, 656-57 (1890).

Virginia dismisses these authorities witle tissertion that the power of eminent domain
is a “taking, not a sale.” (Pl.’'s Opp. 4.) Thisislistinction without a fflerence. Virginia has
claimed that Congress categaly lacks power to regulapeersons who are “passive” or
“inactive,” and, in particddr, that it lacks power to require peepbd enter into transactions. The
long history of the federal eminent domain powelies any such categorical rule, as does
Congress’s long-established authority to imgeavironmental regui@ns like the Superfund
Act, and insurance-purchase requirements hksé discussed. Nor can Virginia's categorical
claim be squared with th@old Clause Case# which the Supreme Court sustained the
Congressional exercise of thbemmerce power to require persdmdding gold bullion, coin, or
certificates to exchange them for paper currer®ye Nortz v. United State294 U.S. 317, 328
(1935);see also Norman v. Balt. & Ohio R.R. (204 U.S. 240, 296, 303 (1935) (recognizing
requirement as exercise of commerce power).

Instead of Virginia’s invention of a categaiaule, the applicablstandard is whether
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the target of regulation has stdostial and direct effects on interstate commerce. The empirical
(and undisputed) evidence establsk®at the active conduct ofetluninsured, as a class, in

using health care services and not paying fulhjttiem does impose those substantial and direct
effects on the national health care market, $4Bbilvorth each yearGiven these substantial
effects on interstate commerce, Congressional athiorregulate that class is clear. “[W]here
the class of activities is regulated and that dsssthin the reach diederal power, the courts
have no power to excise, awial, individual instances of the class.Raich 545 U.S. at 23
(quotingPerez v. United State402 U.S. 146, 154 (1971)).

UnderRaichandPerez this Court may not ignoredle undisputed facts and search
instead for hypothetical individisawho purportedly would be end the commerce power. Yet
this is what Virginia’'s theory demands. Virgrentirely refuses tengage the factual data
describing the active behavior of the uninsured alass, and instead asks the Court to imagine
in the abstract a persevho sits passively on the sidelinesthano connection to the health care
market or to the health insurance markett ‘Bihe delicate power of pronouncing an Act of
Congress unconstitutional is not to be exaadiwith reference taypothetical cases[.]United
States v. Raine862 U.S. 17, 22 (1960). Accordinglacial challenges, which “allow a
determination that the law woulgk unconstitutionally applied thifferent parties and different
circumstances from those at hand,” are disfavored, because “they invite judgments on fact-poor
records.” Sabri 541 U.S. 600, 609 (2004) (rejectifagial Articlel challenge).

For this reason, the Court has followed, aiitifetlows, the well-established rule that a
plaintiff cannot succeed in adial challenge by imagining cirmstances in which a federal
statute might be unconstitutional. Insteae, phaintiff must show that the statute is

unconstitutional irall its applications.See United States v. Salerd81 U.S. 739, 745 (1987);
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West Virginia v. U.S. Depbf Health & Human Servs289 F.3d 281, 292 (4th Cir. 2003 ee
also Nev. Dep’t of Human Res. v. Hipb88 U.S. 721, 743 (2003) (Scalia, J., dissenting) (a
facial claim that Congress has exceeded its erategtpowers will fail if the statute is capable
of some constitutional applicatis; incorrectly cited by Virgia for the opposite proposition
(Pl.’s Opp. 6)). Contrary to Yjinia’s claim (Pl.’s Opp. 8-9), #re is no exception to this rule
for challenges under the Commerce Clause. Couvts fiegected facial chi@nges in that setting
where the federal statute is capable déast some constitutional applicatiorsee, e.gUnited
States v. Grimmet#t39 F.3d 1263, 1271 (10th Cir. 2008)ited States v. BallingeB95 F.3d
1218, 1224 n.2 (11th Cir. 20093ancho Viejo, LLC v. Norte323 F.3d 1062, 1077-78 (D.C.
Cir. 2003);Nebraska v. EPA331 F.3d 995, 998 (D.C. Cir. 200®)nited States v. Sag@2 F.3d
101, 106 (2d Cir. 1996). The need note&abrifor development of a concrete factual record is
no less pressing in challersggender Article | than in any other context.

Even under Virginia’'s theory of “pasdiy’” — which is not the law — the minimum
coverage provision validly regulates manysoms who are engaged in economic activity,
including people who buy insurance, but anbugh; people who use and pay for medical
services; and people who buy insura and then drop it. Thus, even on its own terms, Virginia
cannot meet its heavy burden to show that the minimum coverage provision is incapalyle of
constitutional applications. leed, Virginia does not even attenipiargue that it can meet that
heavy burden. Instead, it argukat it should not be subjectemithat burden because “the
continuing vitality ofSalernoin any context is in doubt.” (P.Opp. 10.) But — as both parties
agreesee, e.g.Pl.’s Mem. in Supp. of Mot. for Summ. J. at 21, 22, 23, 24; Pl.’s Opp. at 2, 6, 12,
27 — this Court does not havesthuthority to overrule govemg Supreme Court precedents.

Under the law as it stands now, Virginia msisbw that the minimum coverage provision cannot
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be validly applied in any circustance. This it cannot do, andfi€ial challenge must fail.

lll.  The Minimum Coverage Provision Is a Valid Exercise of Congress’s
Independent Power Under the General Welfare Clause

The Secretary has also shown that the minincoverage provision is within Congress’s
Article | authority for a thirdeason. Congress has the power utlde General Welfare Clause
to enact the provision, which pres@tba tax penalty to be reportad paid with aimndividual’s
annual tax return, for the failure to obtain quafifj insurance coverage. In its opposition brief,
Virginia reiterates that either Congress did exxé¢rcise its taxing powén passing the minimum
coverage provision, or that theeggise is somehow unconstitutional. Both arguments fail.

The core of Virginia’s argument is thi&ie minimum coveraggrovision cannot be an
exercise of the taxing power — and the casesldptgpallegedly regulatory provisions under the
taxing power do not apply — because the statute theeidrm “penalty” rathethan “tax.” (Pl.’s
Opp. 25.) But, as has been discussed, it do¢ matter how Congrekxbeled the provision.
What matters is how the provision operates imstance. “In passing on the constitutionality of
a tax law [the Court is] concerned only witk practical operation, nais definition or the
precise form of descriptive words which may be applied toNlson v. Sears, Roebuck & Co.
312 U.S. 359, 363 (1941) (inteal quotation omittedsee also Simmons v. United Sta8£8
F.2d 160, 166 n.21 (4th Cir. 1962).

As a matter of substance, rather than fdima,provision here operaeas an exercise of
the taxing power. The penalty ajgsl only to an individal who is required to file an income tax
return for the given year. 26 U.S.C. § 5000A(e)(2)he penalty applie® such a taxpayer, he
reports it on his return for that tax year, asddition to his incomé&ax liability. 26 U.S.C.

8 5000A(b)(2). The penalty islcalated as a percentagetbé taxpayer’'s household income

(subject to a floor of a fixed amount and a egpal to the average stoof the cheapest
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qualifying coverage). 26 U.S.C. 8 5000A(c)(1), (Zne penalty is enfoed by the Secretary of
the Treasury. 26 U.S.C. 8§ 5000A(g). And teeenues from the peltyago to the general
treasury. These are all hallmarks of an exemigbe taxing power. The practical operation of
the minimum coverage provisiona@hs that it is “[a]n involurdry pecuniary burden, regardless
of name, laid upon individuals or propertgr the purpose of supporting the government.
United States v. City of Huntingto®99 F.2d 71, 73 n.4 (4th Cir. 1993).

Virginia identifies no provision that shares taeharacteristics, but has been found not to
be an exercise of the taxing power. No sudmngXe exists. Virginia asserts instead, without
evidence, that Congress never nted the penalty to be treatasl a tax, even though Congress
placed the provision in the Internal Revenuwal€ and required any resulting penalty to be
included on the taxpayer’s annual income taxrreturing the debate Congress, however,
Congressional leaders explicitly defended the pronis constitutionality as an exercise of the
taxing power as well as an egee of the commerce powesee, e.g.156 Cong. Rec. H1854,
H1882 (Mar. 21, 2010) (Rep. Miller, Chair, Heu§omm. on Educ. and Labor); 156 Cong. Rec.
H1824, H1826 (Mar. 21, 2010) (Replaughter, Chair, House Comon Rules); 155 Cong. Rec.
S13,751, S13,753 (Dec. 22, 2009) (Sen. Leahy, Chair, Sen. Comm. on Judiciary); 155 Cong.
Rec. S13,558, S13,581-82 (Dec. 20, 2009) (Sen. Baucus, Chair, Sen. Comm. on Einance).

As the Secretary has shown, a statute that oparatibstance as a tax is an exercise of

" Virginia cites several provisions of the AGKat are taxes, “demonstrating that it knew
how to draw the distinction.(Pl.’'s Opp. 25.) But one of thesry provisions Virginia cites,
ACA 8§ 9001, includes what the Act essly denominates as a “penalty.”

8 Likewise, the Joint Committee of Taxation, ialhanalyzed the revenue-raising nature
of the minimum coverage provision, noted that the penalty under the provision is “assessed
through the Code and accountedds an additional amount Béderal tax owed.” JCX-18-10,
at 33 (Mar. 21, 2010). Virginia characterizes thémtment by a non-partisan entity as “post-
enactment” legislative history. (Pl.’s Opp. 28t in fact, the Committee had been considering
the tax and revenue-raising natofeéhe provision for monthsSeeJCX-47-09 (Nov. 5, 2009).
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the taxing power, even where (as here) Congalsssmade findings under the Commerce Clause
in support of the taxSeeWoods v. Cloyd W. Miller Co333 U.S. 138, 144 (1948)dventure

Res., Inc. v. Hollandl37 F.3d 786, 794 (4th Cir. 1998) (Coal Act premiums are taxes).

Virginia tries to distinguish # Coal Act on the ground that t&xing provisions did not impose

a “penalty.” (Pl.’s Opp. 30.) This is false. &Roal Act imposes an assessment that it describes
as a “penalty,” which has been expressly recognized as an exercise of the taxing power. 26
U.S.C. § 9707see In re Leckie Smokeless Coal,©8.F.3d 573, 583 (4th Cir. 1996).

Virginia, then, cannot reasonably dispute tiahgress has exercised its taxing power in
addition to its commerce power. Instead, Virgir@peats its claim that Congress may not use its
taxing power to achieve a regulatory ent.g( Pl.'s Opp. 31.) This iflatly incorrect; the
Court has long upheld taxes witbgulatory purposes, even those with purposes otherwise
beyond Congress’s Commerce Clause authofirom the beginning of our government, the
courts have sustained taxes although imposedthéticollateral intent oéffecting ulterior ends
which, considered apart, were beyond the cangiital power of the l@makers to realize by
legislation directly addresddo their accomplishment.’United States v. Sanch&40 U.S. 42,
44-45 (1950) (quoting. Magnano Co. v. Hamiltor292 U.S. 40, 47 (1934)). Virginia further
argues that the tax penalty “wdyproduce no revenue” if it operatesrfectly. (Pl.’s Opp. 28.)
This is not the standard for arercise of the taxing power, esth “It is beyond serious question
that a tax does not cease to be valid merebabse it regulates, discourages, or even definitely
deters the activities taxed3Sanchez340 U.S. at 44see also Higginbotham v. United States
491 F.2d 432, 434 n.4 (4th Cir. 1974). Virginialgygestion that Congress cannot regulate
omissions (Pl.’s Opp. 28) is also plainly faldéumerous provisions ithe Internal Revenue

Code impose taxes for failures to aBee, e.g.26 U.S.C. 8§ 5731(c); 5761(a); 6684; 6720C.
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At bottom, Virginia claims that someilsset of regulatory taxes cannot be enacted
through the taxing power alone. In particulirginia argues that the minimum coverage
provision is not an exercise tife taxing power but is instead ‘@xaction imposed by statute as
punishment for an unlawful act,” citiignited States v. LaFran¢c282 U.S. 568 (1931). (Pl.’s
Opp. 26.) Even if theochnerera cases on which Virginia rediad any lingering validity (and
they do notsee Bob Jones Univ. v. Simdd6 U.S. 725, 741 n.12 (1974) (noting that
“distinctions between regulatory and revenassing taxes” have been “abandoned”)), they
would not rescue Virginia’s claith.The minimum coverage provision does not impose any
criminal “punishment.” To the contrary, xgressly precludes crimahprosecution for not
obtaining coverage. 26 U.S.C. 8 5000A(g)(2)(Ahe penalty is not “conditioned on the
commission of a crime,” a factor that the Caudre recently has considered as indicating an
intent to punish rather than to takep’t of Revenue of Mont. v. Kurth Ranéil U.S. 767, 781
(1994) (distinguishingancheon this ground). Nor does th&nimum coverage provision
impose anyscienterrequirement, which in the past had beensidered to indicate an intent to
impose criminal punishment§&eeChild Labor Tax Case259 U.S. 20, 36-37 (1922). And far
from imposing a coercive or disproportionategléy, the provision caps the tax penalty at the
cost of qualifying insurance, 26 U.S.C. 8 5000A(c)(1)(Bge Kurth Rangtb11 U.S. at 781.
The minimum coverage provision does not imp@$punishment,” and thus does not present the
guestion whether a provision that does so would exceed the limits of the taxing power.

Conclusion

For the foregoing reasons, the Court shaweérd summary judgment to the defendant.

® ThelLochnerera cases also looked to whethdaxing provision imposed coercive
penalties to force the taxpayer into a sepadstgiled administrative schee. The Secretary has
explained that these authorgiévhich, in any event, halween “abandoned”) do not call the
minimum coverage provision into question, hesmthe regulatory effect stems from the
operation of the taxing provision itself. (Doc. 91 at 45.) Virginia hasampted to the contrary.
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