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Introduction

Virginia seeks here to challenge recentlpaetad federal health @reform legislation.
To accept that challenge, this Court would htovenake new law and ignore decades of settled
precedent. The Court would also have to step beyond the proper role of the Judiciary, for
Virginia does not satisfy the basic constitutional @gelisites — in particular, standing to sue — to
invoke federal jurisdiction. The Commonwealdserts it has standing to vindicate a sovereign
interest in its new statute garting to exempt Virginians from any federal requirement to
purchase health insurancA.state cannot, however, manufactiitsecown standing to challenge a
federal law by the simple expedient of passingtadute purporting to nullify it. Otherwise, a
state could import almost any political or policgmlite into federal court by enacting its side of
the argument into state law. istequally clear that a state canradting “as parenpatriae, . . .
institute judicial proceedings to protect zéns of the United Statdsom the operation of
[federal] statutes,” because “it 0 part of [a State’s] duty ggower to enforce [its citizens’]
rights in respect of their relationgith the federal government.Massachusetts v. Mellp262
U.S. 447, 485-86 (19233ee also Massachusetts v. EBA9 U.S. 497, 520 n.17 (200 Mi€llon
“prohibits” “allowing a State ‘to protect her c#ns from the operation déderal statutes™)
(internal quotation omitted).

This is particularly so given that the omlgovision Virginia challenges in this litigation —
Section 1501 of the Patient Protection andoAfable Care Act (“ACA”), which requires
individuals either to obtain a mmum level of health insurance torpay a penalty if they do not
— will impose no obligations on the Commonwealthereafter the law takes effect some four
years from now. The provision applies onlyindividuals, not the ste government. Because

Virginia itself neither has sustad a direct and concrete injumor is in immediate danger of



such an injury, it does not hawtanding to sue. In seek to speak on behalf of unnamed
citizens, Virginia brings into a judicial setg arguments that failed in the legislative arena,
where a proponent need not show immediate andrete harm. As the Supreme Court found in
Mellon, for an Article Il court to resolve such abstract debate “would be, not to decide a
judicial controversy, but to assume a positioraothority over the govemental acts of another

and coequal department, an authority which {floeirt] plainly do[es] not possess.” 262 U.S. at
489. See Steel Co. v. Citizens for a Better Erd23 U.S. 83, 101-02 (1998) (“For a court to
pronounce upon the meaning or the constitutionality of a state or federal law when it has no
jurisdiction to do so is, by very definition, for a cbto act ultra vires.”).Virginia’s claim thus

fails before the Court can even reach the merits.

Even if Virginia could surmount this jurigdional barrier, its @dim still would fail,
because Congress, in adopting the minimum cg@eeprovision, acted well within its authority
under the Commerce Clause. Congress understoodithatlly everyone at some point will
need medical services, whichstanoney. The ACA merely gelates economic decisions on
how to pay for those services — whether to ipagdvance through insurance or attempt to do so
later out of pocket — decisions tetbstantially affecthe vast, interstate health care market.

As Congress found, Americans spent annestied $2.5 trillion on health care in 2009.
Pub. L. No. 111-148, 88 1501(a)(®)( 10106(a), 124 Stat. 119, 907 (2010). Even so, more than
45 million Americans have neither private healiBurance nor the protection of government
programs such as Medicaid. Many of these imlligls are uninsured because they cannot afford
coverage. Others are excluded by insurers’ mstei underwriting criteria Still others make

the economic decision to forego insurance altogether.



Foregoing health insurance, however, i$ th® same as foregoing health care. When
accidents or ilinesses inevitably occur, the uninsatéideceive medical assistance, even if they
cannot pay. As Congress documented, such unawsape health care costs — $43 billion in
2008 — are passed on to the other participantsimé¢alth care market: the federal government,
state and local governments, health care providesarers, and the insured population. Pub. L.
No. 111-148, 8§88 1501(a)(2)(F), 10106(a).

Recognizing that the pervasive ills in thealth care system require a national solution,
Congress adopted a variety of m&ated provisionghat seek, among other things, to reduce the
number of uninsured Americans and the escalatiggs they impose on the health care system.
To make health insurance affordable andhilable, the Act provides for “health benefit
exchanges” through which individuals and smhalsinesses may leverage their collective buying
power to obtain prices for health insurance that are competitive with group plans. It provides
incentives for employers to offer expanded insoeanooverage. It offers tax credits to certain
low-income and middle-income individuals and families, and extends Medicaid to individuals
with lower incomes. And it prohibits insurdrem denying coverage tiose with pre-existing
medical conditions, imposing eligibility rules bdsen medical factors or claims experience, or
revoking insurance other than fioaud or misrepresentation.

The “minimum coverage provisiorthat Virginia challenges herei-e., the requirement
that, with specified exceptionall Americans who can afford it either maintain a minimum level
of health insurance coverage or pay a penaltya linchpin of Congress’s reform plaSee id.

88 1501(a)(2)(H), 10106(a) (absence of minimwuaverage requirement would “undercut
Federal regulation of the health insurance re)k Based on extensive hearings and expert

evidence, Congress concluded thequiring the financially abléo purchase health insurance



would spread risks across a largeol, which (as with all insurece) would allow insurers to
charge less for coverageld. 88 1501(a)(2)(I), 10106(a). Congress thus found that by
“significantly reducing the number of the uninsdy the requirement, together with the other
provisions of this Act, will lower health insurance premiums&d’ 88 1501(a)(2)(F), 10106(a).
Conversely, Congress determined that, withoatrtinimum coverage provision, the reforms in
the Act, such as the ban on denying covetagged on pre-existing conditions, would not work,
as they would amplify existing incentives for individuals to “wait to purchase health insurance
until they needed care,” which in turn wouldifsleven greater costs onto third partiek.

88 1501(a)(2)(l), 10106(a). Congress thus detexchihat the minimum coverage provision “is
essential to creating effective health insueamearkets in which improved health insurance
products that are guaranteed essund do not exclude coveragepog-existing conditions can be
sold.” Id.

More broadly, the findings in the Aainderscore the rational basis for Congress’s
conclusion that, “taken in the aggregate,” econameicisions to try to pay for health care out of
pocket, rather than to pay idwance through insurance, substdhytiaffect intersate commerce.
Gonzales v. Raighb45 U.S. 1, 22 (2005). Among othernifys, these decisiorshift costs to
third parties, Pub. L. No. 111-148, 88 1501(a)(2)()106(a); “increas[efinancial risks to
households and medical providerg]” 88 1501(a)(2)(A), 10106(a); raise insurance premiums,
id. 88 1501(a)(2)(F), 10106(a); precipitate pe bankruptcies, 88 1501(a)(2)(G), 10106(a);
and impose higher administrative expenses, 88 1501(a)(2)(J), 10106(a). Against this
backdrop, Congress’s authority under the ConeméZlause to impose the minimum coverage

provision is clear.



The Commerce Clause, moreover, is notahly source of Congressional power to adopt
this statute. Congress also ladependent and “extensive” authoritydo so as an exercise of
its power under Article I, Secin 8, to lay taxes and make erpéures to promote the general
welfare. License Tax Case§2 U.S. (5 Wall.) 462, 471 (1867)The Court has held that an
exercise of this power is valid even if it hasegulatory function, evelif the revenue purpose is
subsidiary and the moneys raised “negligiblafid whether or not @hgress could otherwise
assert regulatory authorityUnited States v. Sanche40 U.S. 42, 44 (1950). The minimum
coverage provision — which is enforced tgh a provision in the Internal Revenue Code
requiring individuals to pay a pebawith their taxes if they lack required coverage — raises
more than negligible revenue. It is digdaxercise of this broad power.

In sum, because Virginia lacks standing to sue, this case does not call upon the Court to
judge the “constitutionality of aAct of Congress” — “the graast and most delicate duty’” a
court may undertakeNw. Austin Mun. Util. Dist. No. One v. Holdet29 S. Ct. 2504, 2513
(2009) (quotingBlodgett v. Holden275 U.S. 142, 147-48 (1927) (Hoks, J., concurring)).
Even if the Court were to undertake that taskwever, clear precedenstablishes that the
minimum coverage provision falls within Congsés authority to regulatinterstate commerce,
as well as its power to lay taxes andkmaxpenditures for the general welfare.

Accordingly, the Motion to Dismiss should be granted.

Argument
l. Statement of the Case
A. Statutory Background
In 2009, the United States spent more th@%o of its gross domestic product on health

care. Pub. L. No. 111-148, 88 1501(a)(2)(B), 10ap6(Notwithstanding these extraordinary



expenditures, 45 million people — an estimated 15% of the population — went without health
insurance for some portion @09, and, absent the new ledisla, that number would have
climbed to 54 million by 2019. @\G. BUDGET OFFICE (“CBQ”), 2008 KEY ISSUES IN
ANALYZING MAJORHEALTH PROPOSALS11 (Dec. 2008) [hereinafter & ISSUEY; see alsdCBO,

THE LONG-TERM BUDGETOUTLOOK 21-22 (June 2009).

The record before Congress documentssiiaggering costs that a broken health care
system visits on individual Americans and tiegion as a whole. The millions who have no
health insurance coverage stilteeve medical care, but often canpay for it. The costs of that
uncompensated care are shifted to the governnamiayers, insurers, and the insured. But cost
shifting is not the only harm imposed by treck of insurance. @&hgress found that the
“economy loses up to $207,000,000,000 a year becaube pborer health and shorter lifespan
of the uninsured,” Pub. L. No. 111-148, &01(a)(2)(E), 10106(a),nd concluded that 62
percent of all personal bankruptciese acaused in part by medical expensed,

88 1501(a)(2)(G), 10106(a). All these costs, Cosgyidetermined, have a substantial effect on
interstate commercdd. 88 1501(a)(2)(F), 10106(a).

In order to remedy this enormous problem for the American economy, the Act
comprehensively “regulates adtiv that is commercial and enomic in nature: economic and
financial decisions about how am¢hen health care is paid faand when health insurance is
purchased.” Pub. L. No. 111-148, £801(a)(2)(A), 10106(a). First, taldress inflated fees and
premiums in the individual and small-businéssurance market, Cong® established health
insurance exchanges “as an organized and transparent marketplace for the purchase of health
insurance where individuals and employees (phased-in over time) can shop and compare health

insurance options.” H.RREP. No. 111-443,pt. I, at 976 (2010) (internal quotation omitted).



The exchanges regulate premiuroggrdinate participation and efiroent in health plans, and
provide consumers with needed information. Pub. L. No. 111-148, § 1311.

Second, the Act builds on the existing systefnhealth insurance, in which most
individuals receive coverage asrpaf their employee compensatio®eeCBO, KEY ISSUES at
4-5. It creates a system of tax incentives $mall businesses to encourage the purchase of
health insurance for their employees, and impgsnalties on certain large businesses that do
not provide adequate coverto their employees. Pub. L. No. 111-148, 8§88 1421, 1513.

Third, the Act subsidizes insurance cage for a large podn of the uninsured
population. As Congress understood, nearly twatthof the uninsured are in families with
income less than 200 percenttbé federal poverty level, H.RREP. NO. 111-443, pt. II, at 978
(2010);see alscCBO, Key IssuEs at 27, while 4 percent of thesvith income greater than 400
percent of the poverty lelvare uninsured. CBO, # ISSUES at 11. The Acteeks to plug this
gap by providing health insurance tax credits and reduced cost-sharing for individuals and
families with income between 133 and 400 percent of the federal poverty line, Pub. L. No. 111-
148, 88 1401-02, and expands eligibility for Medic&dindividuals with income below 133
percent of the federal portg level beginning in 2014ld. § 2001.

Fourth, the Act removes barriers to insuracmeerage. As noted, it prohibits widespread
insurance industry practices thatrease premiums — or deny coyggantirely — to those with
the greatest need for health care. Most sicanifily, the Act bars insurers from refusing to cover

individuals with pre-existing meditaonditions. Pub. L. No. 111-148, § 12b1.

! It also prevents insurers from rescindicmyerage for any reason other than fraud or
misrepresentation, or deung to renew coverage bad on health statusld. 8§ 1001, 1201.
And it prohibits caps on the amounit coverage available to a potholder in a given year or
over a lifetime.Id. 8§ 1001, 10101(a).



Finally, the Act requires that all Americans, with specified exceptions, maintain a
minimum level of health insurance coverage pay a penaltyPub. L. No. 111-148, 88 1501,
10106°> Congress found thahis provision “is an essential paof this larger regulation of
economic activity,” and that its absence “wbulindercut Federal regulation of the health
insurance market.” Id. 881501(a)(2)(H), 10106(a). Thandgment rested on a number of
Congressional findings. Coregs found that, by “significantlyeducing the number of the
uninsured, the requirement, togethwith the other provisions dhis Act, will lower health
insurance premiums.ld. 88 1501(a)(2)(F), 10106(a). Conwvelss and importantly, Congress
also found that, without the minimum coverage pmn, the reforms in the Act, such as the ban
on denying coverage based oreqexisting conditions, would amplify existing incentives for
individuals to “wait to purchase health insurance until they needed care,” thereby further shifting
costs onto third parties.ld. 88 1501(a)(2)(l), 10106(a). Congress thus determined that the
minimum coverage provision “is essential to tirgpeffective health insurance markets in which
improved health insurance products that are anteed issue and do not exclude coverage of
pre-existing conditionsan be sold.” Id.

The CBO projects that the reforms in the Act will reduce the number of uninsured
Americans by approximately 32 million by 2019. ttee from Douglas WEImendorf, Director,
CBO, to the Hon. Nancy Pelosi, Speaker, U-Buse of Representatives 9 (Mar. 20, 2010)
[hereinafter CBO Letter to Rep. Pelosi]. It further projects that the Act's combination of
reforms, subsidies, and tax credits will reglube average premium paid by individuals and
families in the individual and small-group marketsl. at 15; CBO, Al ANALYSIS OF HEALTH

INSURANCE PREMIUMS UNDER THE PATIENT PROTECTION AND AFFORDABLE CARE ACT 23-25

2 These provisions have been amended byHbalth Care and Education Affordability
Reconciliation Act of 2010, Pub. L. No. 111-152, § 1002, 124 Stat. 1029, 1032.
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(Nov. 30, 2009). And CBO estimates that theeirelated revenue argpending provisions in
the Act — specifically tang into account revenue from the minimum coverage provision — will
yield net savings to the federal governmentnaire than $100 billion over the next decade.
CBO Letter to Rep. Pelosi at 2.

B. Current Proceedings

Virginia filed this suit on March 23, 2010, tday the President signed the ACA into law.
The complaint presents a facial challenge dagatxclusively to the Act’s minimum coverage
provision, which the complaint characterizes as éasential element dhe act . . . without
which the statutory scheme cannot function.” Compl. 5. The complaint seeks declaratory and
injunctive relief holding unconstitional the minimum coverage @uision and striking down the
ACA in its entirety on that basis. Compl. a76-The complaint also asserts that the ACA is in
conflict with recently enacte®irginia Code 8§ 38.2-3430.1:1 (201.0which, as described by
Governor McDonnell, “prohibits mandatory insurance purchases for Virgintan¥itginia
alleges that this state law “is valid despitee Supremacy Clause of the United States
Constitution” because the ACA’s minimum coveragguirements (and therefore the ACA as a
whole) are unconstitutional. Compl. § 7. lkaghe Court to declare Virginia Code § 38.2-
3430.1:1 “a valid exercise of stgpower.” Compl. at 6.
I. Standard of Review

The Secretary moves to dismiss the compléin lack of subject matter jurisdiction

under Rule 12(b)(1) of the FedeRililes of Civil Procedure. Vimgia bears the burden to show

¥ Statement of Governor Bob McDonnell on Rags of Federal Health Care Bill (Mar.
22, 2010), available dtttp://www.governor.virginia.gov/News/ Section 38.2-3430.1:1 states
that no resident of Virginia “shall be requiréo obtain or maintaira policy of individual
insurance coverage except as required by a court or the [Virginia] Department of Social
Services,” and that, subject to certain excegtidin]o provision of this title shall render a
resident of this Commonwealth liable for any penadiysessment, fee, ondi as a result of his
failure to procure or obtainealth insurance coverage.”
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subject matter jurisdiction.See Kerns v. United Stajes85 F.3d 187, 192 (4th Cir. 2009).
Where, as here, the defendant challenges jutisdion the face of the complaint, the complaint
must plead sufficient facts to ellish that jurisdiction exists. See id. This Court must
determine whether it has subject matter jucison before addressing the merits of the
complaint. See Steel Cp523 U.S. at 94-95.

The Secretary also moves to dismiss the complaint under Federal Rule of Civil Procedure
12(b)(6) for failure to state aam upon which relief can be grantednder this rule, “the tenet
that a court must accept as trukeddlthe allegations contained amcomplaint is inapplicable to
legal conclusions. Thrdaare recitals of the elementsafause of action, supported by mere
conclusory statements, do not sufficdshcroft v. Igbgl129 S. Ct. 1937, 1949 (2008ge also
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007).

lll.  The Complaint Should Be Dismissed fo Lack of Subject Matter Jurisdiction

In DaimlerChrysler Corp. v. Cun®47 U.S. 332 (2006), the Supreme Court reiterated
that “[n]Jo principle is more fundamental toethudiciary’s proper ne in our system of
government than the constitutional limitation ofléeal-court jurisdiction to actual cases or
controversies.” Id. at 341 (internal quotation omitted). rginia’s challenge to the minimum
coverage provision does not peas an actual case or controversy. First, Virginia claims
standing on behalf of its citizens to challenge feldegislation, but citizens of Virginia are also
citizens of the United States. The Commonwedllles not have standing to sue the federal
government to exempt Virginians from the operatbfederal law. Because Virginia alleges no
actual or imminent injury tds owninterests as a state, it may poirsue its claim. Second, the
Anti-Injunction Act independently bars Virginiadaim; resolution of that claim must await a

proper plaintiff, who follows the procedurest ¢ law for a review of the assessments that

10



Virginia seeks to challenge now. Third, Virgini@lallenge is unripe because it is doubtful that
the minimum coverage provision will ever injuvérginia’s interests, and the Commonwealth
will suffer no hardship from deferring judicial resolution of its claims.

A. Virginia Lacks Standing Because It Has Alleged No Cognizable
Injury

To have standing to challenge the Actsammum health insurance coverage provision,
Virginia must show that it has “suffered anuity in fact—an invasiorof a legally protected
interest which is (a) concrete and particularjzaad (b) actual or imminent, not conjectural or
hypothetical.” Lujan v. Defenders of Wildlife04 U.S. 555, 560 (199Zinternal quotations
omitted). As the Commonwealth implicitly recoges, the minimum coverage provision that it
challenges here imposes no imminent injury oyoae; indeed, it does not take effect until 2014.
Compl. 1 1. Moreover, even then, the provision will not cause the Commonwealth itself any
concrete or particularized injury.

Virginia nonetheless asserts that it hamding because the minimum coverage provision
imposes “immediate and continuing burdens” on Giszens.” Compl. 14. Virginia also
alleges that the provan imposes “immediate and continuing burdens on Virginia,” by injuring
its sovereignty. Compl. 41 4, 7. In particullwe Commonwealth asserts that the Act conflicts
with recently enacted Virginia Code § 38.2-84131 (2010), and that “[tihe Commonwealth of
Virginia has an interest in asserting the valitivy its enactment. Compl. 14, 7. Virginia
reasons that “[tlhe collision bet&n the state and federal schemes . . . creates an immediate,
actual controversy involving antagistic assertions of right,” Compl. T 4, which allows it to
challenge Congress’s authority to enact the mum coverage provision. Neither effort to

establish standing has any merit.
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1. Virginia Cannot Sue the Federal Government to Exempt Its
Citizens from Federal Law

Virginia cannot convert itgolitical dispute with the fderal governmeninto a legal
claim through the vehicle of@arens patriaesuit brought on behalf afs citizens. The Supreme
Court rejected a similar attempt by a state to invalidate federal health care legislation in
Massachusetts v. Mellpr262 U.S. 447 (1923). There, tlstate claimed that the federal
Maternity Act, which sought to ‘fptect the health of motheradinfants,” exceeded Congress’s
enumerated powersld. at 479. In rejecting the state’sastling, the Court explained that the
citizens of a state “are also citizens of the Whi&ates,” and therefoff]t cannot be conceded
that a state, as parens patriae, may instituteiplgproceedings to protect citizens of the United
States from the operation of the statutes theretaf.”at 485. The Court stressed that “it is no
part of [a State’s] duty or power to enforce [itszens’] rights in respect of their relations with
the federal government.1d. at 485-86. In thisegard, the Court emphasd, “it is the United
States, and not the state, which represéits citizens] as parens patriaeltl. The Supreme
Court recently reiterated that its decision Mellon “prohibits” a state from suing federal
defendants “to protect haitizens from the operatioof federal statutes.”Massachusetts v.
EPA 549 U.S. 497, 520 n.17 (2008ge alsdAlfred L. Snapp & Son, Inc. v. Puerto Rieb8
U.S. 592, 610 n.16 (1982) (“A Seatoes not have standing@ens patriago bring an action
against the Federal GovernmentHpdges v. Abrahan800 F.3d 432, 444 (4th Cir. 2002) (suit
“in which [a] state asserts [an] injury tohf] well-being of its populace . . . cannot be
maintained against the Federal Government”)rgiiia thus cannot bring this suit against the
federal government on the theory that the mimmuoverage provision will burden or otherwise

injure Virginia’'s citizens.
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This settled law precludes Virginia from pumg any of its citizesi potential claims
against the federal governmentHowever, the infirmity of theparens patriaeclaim is
particularly striking here given that the Commeealth’s effort to invalidate this federal
legislation advances not the well-being of pigpulace generally, but only the interests of the
small minority of its citizens who, come 201a&e not covered by a private or governmental
health insurance policy, choosetrto obtain healtinsurance, and are netxempt from the
minimum coverage provision. Other citizengjomvould benefit from the Act's many reforms,
would suffer harm if Virginia were to prevail on its clafmAll these individuals, of course, are
also citizens of the United States whom Conghessdetermined are entitled to the benefits of
the Act. The point here is not to sort out thesnflicting interests, or to assess the relative
efficacy of sovereign representation. It is, rather, to note the conflictiagests even within
Virginia, and to highlight that federal legislatibg its nature already reftts a balance — struck
through the democratic process — betweenctbmpeting interests of the citizenriylellon, 262
U.S. at 486.

2. Virginia Has Alleged No Cogniable Injury to Its Own Interests

Nor does Virginia have standing to sae its own behalf to challenge the minimum
coverage provision, as that prowisidoes not impose any obligations whatsoever on Virginia as
a state. A state has standing to challenge fedetan that threatens its own distinct interests
only when the federal action “inva[des] a legallytected interest,” causing an injury to the
state that is “concrete angarticularized” and “actual or imminent, not conjectural or

hypothetical.” Lujan, 504 U.S. at 560. A state suffers a cagbie injury when, for example, its

* For example, the Departmeoit Health and Human Senrds estimates that, under the
ACA, 1.2 million uninsured Virginians will ga coverage, 684,000 Virginia residents will
qualify for premium tax credits to help thgmrchase insurance on the exchanges, and 93,400
small businesses in Virginia could gain the benefit of the Act’s tax credits for coverage for their
employees.Seehttp://www.healthreform.gov/reportsatehealthreform/virginia.htim
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physical territory is harmed. See Massachusetts v. EPB49 U.S. at 522-23 (holding
Massachusetts had standing to sue over ERdilgre to regulate greenhouse gas emissions
because “rising seas,” caused in part bgséh emissions, “have already begun to swallow
Massachusetts’ coastal land”).

By contrast, Massachuse lacked standing iMellon to challenge a federal statute
affecting its citizens, because the alleged hwnthe Commonwealth’s abstract interest in its
own sovereignty was not itself a justiciable ijury. 262 U.S. at 484-85ee alsdNew Jersey v.
Sargent 269 U.S. 328, 337 (1926) (allegations thabvisions of federal law “go beyond the
power of Congress and impinge trat of the state . . . do nsuffice as a basis for invoking an
exercise of judicial power”)Texas v. ICC 258 U.S. 158, 162-63 (1922) (state’s claim of
infringement upon state sovereignty was merelydbstract question ofdgslative power,” not a
justiciable case or controversy). These decisinake clear that the “aagonistic assertions of
right” alleged here, Compl. § 4, do not frame a controversy under Article Ill, because Virginia is
asking this Court “to adjudicat@ot rights of person or progig, not rights of dominion over
physical domain, not quasi sovereign rights actualmded or threatenetut abstract questions
of political power, of sovereignty, of governmeniellon, 262 U.S. at 484-85.

Virginia cannot manufacture standing by pasdewjslation that purports to exempt its
citizens from any requirement to purchase health insurance. The principle was established long
ago that, under the Supremacy Clause, suchta Ew purporting to rlify federal law “must
yield,” Florida v. Mellon 273 U.S. 12, 17 (1927%ee Helvering v. Davjs301 U.S. 619, 645
(1937) (“The issue is a@sed one. It was fougbut long ago.”). The “colfitt” gives rise to no
legitimate sovereign interest, and provides no biasi¥irginia to receive an advisory opinion

whether its state law is valid dhe ground that the federal lawrist. Settled law confirms that
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such abstract policy disputes are not praqgojects for judicial resolution. Mdnited States v.
West Virginia 295 U.S. 463, 469 (1935), for example, Wésginia licensed construction of a
dam pursuant to a state law, and the United Statetended that a federal license was required
under the Federal Water Power Act. The Staietended that the federal statute exceeded
Congress’s power, and that the staict was therefore superiorld. at 469. Although
recognizing that there was a concrete disppgi®veen the United States and the private dam
builder (who sought to build without a federal license), the Supr@aurt dismissed the
complaint as between the United States and West Virginia, holding that it presented merely a
“difference of opinion” between the state andeeal governments, not a case or controvelgy.

at 473-74see also New Jerse®69 U.S. at 337 (holding thatagt lacked standing to challenge
provisions of Federal Water Power Act that wetegadly contrary to thetate’s water policies).

If states could manufacture standing ie Way Virginia attempts to do here, every policy
dispute lost in the legislativeera could be transformanto an issue for decision by the courts.
If, for example, Virginia objectetb its citizens having to paie minimum wage, it could pass a
statute purporting to exempt them from fedleranimum wage legislation, and then sue the
federal government based on the Commonwealth’gedisovereign interest in the vitality of its
law. Or if Virginia objected to its citizens Viag to pay Social Security taxes, it could pass a
statute purporting to exempt them from thosee$aand sue the federal government based on the
ostensible sovereign interest thereby createce standing requirement istended precisely to
prevent litigation that is merelyolitics by other means. If Virgia's policy preferences conflict
with federal policy adopted by the elected represimemof the people, Viigia must seek relief

in the political arena, rathéhan the federal courtsCf. Garcia v. San Antonio Metro. Transit
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Auth, 469 U.S. 528, 552 (1985) (“State sovereignregts” are best pretted “by procedural
safeguards inherent in the structure of the federal system.”)

In sum, the minimum coverage provision witit operate on Virginia as a state, will not
require Virginia to take any aoth whatsoever before, on, or aftee tthate that it goes into effect
in 2014, and will cause nmncrete injury to th&€€ommonwealth’s distindinterests. Virginia

therefore does not have stamglito challenge the provision.

B. Virginia Cannot Evade the Procedures Prescribed by Law for an
Individual to Contest a Liability under the Minimum Coverage
Provision

Wholly apart from Virginia’'sfailure to establish standinthis Court lacks jurisdiction
for a second reason. Virginia seeks to restrain the federal government from enforcing the penalty
specified under the minimum covgeprovision for those who refuse obtain health insurance.
The Anti-Injunction Act (“AlA”), however, bard/irginia from seeking such relief. The AIA
provides that, with statutory exdems inapplicable here, “no gdor the purpose of restraining
the assessment or collem of any tax shall be maintainéd any court by any person, whether
or not such person is the persagainst whom such tax was assed.” 26 U.S.C. § 7421(a). It
does not matter whether the payment sought to bénedjis labeled as a “penalty” rather than a
“tax.” Cf. 26 U.S.C. 8 5000A(b) (imposing a “penalty”). With exceptions immaterial here, that
penalty is “assessed and collected in the samener” as other penalties under the Internal
Revenue Code, 26 U.S.C. § 5000A(g)@nd, like these ber penalties, falls within the bar of
the AIA. 26 U.S.C. § 6671(akee, e.g., Barr v. United State&36 F.2d 1134, 1135 (7th Cir.
1984) (“Section 6671 provides that the penaltysati¢ here is a tax for purposes of the Anti-
Injunction Act.”). Applying tle AIA here serves its statry purpose, to preserve the

Government’s ability to collect such assments expeditiously with “a minimum of
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preenforcement judicial interference and to regjuhat the legal right to disputed sums be
determined in a suit for refund.Bob Jones Univ. v. SimpAl16 U.S. 725, 736 (1974) (internal
quotation omittedj. District courts accordingly lack judliction to order the abatement of any
liability for a tax or a penalty, apart from their power to consider validly-filed claims for refunds.
See Bartley v. United Statd?3 F.3d 466, 467-68 (7th Cir. 1997).

This is not a case likBouth Carolina v. Regad65 U.S. 367 (1984), where the Supreme
Court permitted a state to challenge the revonadf a tax exemption for state-issued bonds,
when the tax substantially harmed the state’stald issue bonds and the state could not rely on
those buyers to assert its clainid. at 371-72, 380-81. Virginia has not identified any concrete
harm to itself, nor any reasomhy, after 2014, any Vginia citizens whoare subject to the
penalty should be excused frahe normal method of presentiagy claims — paying the penalty
and, if they wish, challenging its validity in a refund acti@ee Judicial Watch, Inc. v. Rossotti
317 F.3d 401, 408 n.3 (4th Cir. 2003) (“Becaud the strong policy animating the Anti-
Injunction Act, and the sympattie almost unique, facts iRegan courts have construed the
Reganexception very narrowly . . . ."). Accardjly, the Anti-InjunctionAct bars Virginia’s
premature effort here to enjoin enforcementha penalty provisions relating to the minimum
coverage provision.

C. Virginia’s Claim of an Abstract Conflict between State and Federal
Law Is Not Ripe for Review

This Court lacks jurisdiction for a third reas Virginia's challengdo a provision that

does not take effect until 2014 is mgie. The legal question Virganseeks to present is not fit

® The Declaratory Judgment Act, 28 U.S&2201(a), similarly bars declaratory relief
here, providing jurisdiction to thdistrict courts to grant such relief “except with respect to
Federal taxes.” As the Supreme Court noteBaob Jones Universifyd16 U.S. at 732 n.7, the
tax exception to the Declaratory Judgment Aemonstrates the “congressional antipathy for
premature interference with the asses#roe collection of any federal tax.”
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for judicial review because it rests upon “cogent future events that may not occur as
anticipated, or indeed may not occur at allhomas v. Union Carbide Agric. Prods. C473
U.S. 568, 580-81 (1985) (internal quotation ondifte No “collision between the state and
federal schemes,” Compl. | 4, can occur udfil4, and even then it is unclear if, or how,
Virginia’s statute could ever be enforcednstead, the validity of the minimum coverage
provision could be determined tine type of refund action the AIA seeks to preserve, without the
participation of Virginia or consideration afs law. Withholding court consideration in the
interim, moreover, works no hardship to the stsitege the law does notgeire it “to engage in,

or to refrain from, any conduct.Texas v. United State523 U.S. 296, 301 (1998). As the Court
has recognized repeatedly, “[d]etermination & #tope and constitutionality of legislation in
advance of its immediate adverse effect in tetext of a concrete case involves too remote and
abstract an inquiry for the properezgise of the judicial function.”Int’l Longshoremen’s &
Warehousemen’s Union v. Bqy847 U.S. 222, 224 (1954kee also South Carolina v.
Katzenbach383 U.S. 301, 317 (1966) (state could not challenge provision of federal law before
it had been enforced in that statgjited States v. Raing362 U.S. 17, 22 (1960) (“The delicate
power of pronouncing an Act of Congress unconstitatias not to be exercised with reference
to hypothetical cases thus imagined.”).

IV.  The Complaint Should Be Dismissd for Failure to State a Claim upon
Which Relief May Be Granted

Even if this Court had subject matter jurettbn, Virginia’s constutional challenge to
the Act would fail. “Due respect for the dsmns of a coordinateranch of Government
demands that [this Court] inMdate a congressional enactmemiy upon a plain showing that
Congress has exceededatsistitutional bounds.”Gibbs v. Babbitt214 F.3d 483, 490 (4th Cir.

2000) (quotingJnited States v. Morrisqrb29 U.S. 598, 607 (2000)Moreover, in presenting a
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facial challenge to a federal statute, asGbenmonwealth does here, apltiff may prevail only
“by ‘establish[ing] that no set of circumstanaegsts under which the Act would be validg.,
that the law is unconstitutional in all of its applicationd¥Vash. State Grange v. Wash. State
Republican Party552 U.S. 442, 449 (2008) (quotitinited States v. Salernd81 U.S. 739,
745 (1987));see alsoNebraska v. EPA331 F.3d 995, 998 (D.C. Cir. 2003) (rejecting facial
Commerce Clause challenge to federal statuteited States v. Sag82 F.3d 101, 106 (2d Cir.
1996) (same). Virginia cannot make this showing.
A. The Comprehensive Regulatory Measures of the ACA, Including the

Minimum Coverage Provision, Are a Proper Exercise of Congress’s

Powers under the Commerce Clause and the Necessary and Proper

Clause

Virginia asserts that the minimum coverggevision exceeds Corggs’s authority under

the Commerce Clause. Its claim is mistakiem,two primary reasons. First, the provision
regulateseconomicdecisions regarding the way in which health care services are paid for —
decisions that, in the aggregatgve a direct and sulasitial effect on interstate commerce.
Second, Congress had far more than a rationsik lda find the provision to be an essential
element of the Act's larger (and unchallengedyulatory effort to regulate the interstate
business of insurance. The provision prohibitstigpants in the health care market from
shifting the costs of their care to third partiasd also prevents indoials from relying on the
Act’'s reforms (such as the ban on denying coyerfor people with prexisting conditions) to
delay the purchase of healtrsurance until iliness strikes. Bhort, on the basis of detailed
Congressional findings, which wetlee product of extensive heagis and debate, the provision
at issue directly addresses esBifting in those markets, quagsentially economic activity, and

it forms an essential part of a comprehensivericately interrelated regulatory scheme.

Moreover, in focusing on services people almosttainly will receive, and regulating the
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economic decision whether to pay for health caradwvance, through insureg, or to try to pay

later, out of pocket, the praion, contrary to Virginia’s @im, does not open the door to
regulation of a full range of life choices. For these reasons, the provision falls well within the
Constitution’s broad grant of authority to Congress to regulate interstate commerce. And
because the provision is reasonably adapted asaasio accomplish the ends of the Act, it also

falls well within Congressional authoritynder the Necessary and Proper Clause.

1. The Congressional Authority to Regulate Interstate Commerce
Is Broad
The Constitution grants Congress the poweeriregulate Commerce ... among the

several States,” U.EoONST,, art. I, 8 8, cl. 3, and to “malal Laws which shall be necessary
and proper” to the exation of that powerid. cl. 18. This grant of dhority is broad. Congress
may “regulate the channels of interstatemmerce”; it may “regulate and protect the
instrumentalities of interstate commerce, and @& r things in interstate commerce”; and it
may “regulate activities that substantially affect interstate commeiGerizales v. Raichb45
U.S. 1, 16-17 (2005). In assessing whether anigcsubstantially affec interstate commerce,
Congress may consider the aggregate effectpafracular form of conduct in deciding whether
to exercise its Commerce Clause authorityhe question is not whether any one person’s
conduct, considered in isolaticaifects interstate commerce, lhether there is a rational basis
for concluding that thelass of activities“taken in the aggregate” at least has some substantial
effect on interstate commercRaich 545 U.S. at 225ee also Wickard v. Filbur317 U.S. 111,
127-28 (1942). In other words, “[w]here the cladsactivities is reguled and that class is
within the reach of federal powethe courts have no power to excise, as trivial, individual
instances of the class.”Raich 545 U.S. at 23 (quotinBerez v. United Stated02 U.S. 146,

154 (1971) (internal quotation omittedpee also United States v. Mall®68 F.3d 166, 180
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(4th Cir. 2009),cert. denied 130 S. Ct. 1736 (2010) (applyigaich to uphold ban on child
pornography produced for personal uddjted States v. Dea®70 F. Supp. 2d 457, 460 (E.D.
Va. 2009).

In exercising its Commerce Clause poweongress may reach even wholly intrastate,
non-commercial matters when it concludes thatfthlure to do so would undercut the operation
of a larger program regulating interstate commer&aich 545 U.S. at 18. Thus, when “a
general regulatory statute bears a substantial relation to commerde, thieimischaracter of
individual instances aiiisg under that statute is of no consequendd.”at 17 (intemal quotation
omitted). See also idat 37 (Scalia, J., concurring inethudgment) (noting that Congress’s
authority to make its regulation of commerce difexis “distinct” from its authority to regulate
matters that substantially affect interstate commer@é&)bs 214 F.3d at 497Dean 670 F.
Supp. 2d at 460.

In assessing these Congressil judgments regarding timpact on interstate commerce
and the necessity of individualguisions to the overall scheme m@aform, the task of the Court
“is a modest one.”Raich 545 U.S. at 22. The Court need iitself measure the impact on
interstate commerce dlfie activities Congress sought to riege, nor need the Court calculate
how integral a particular provisida to a larger regulatory progranihe Court’s task instead is
to determine “whether a ‘rational basexists” for Congress’s conclusionid. (quotingUnited
States v. Lopeb14 U.S. 549, 557 (1995)). Under ratbibasis review, this Court may not
second-guess the factual retoaipon which Congress reliéd.

The Supreme Court’s decisions Raich and inWickard illustrate the breadth of the

Commerce power and the deference eded Congress’s judgments. Raich the Court

® This Court accordingly may consider that redords review of this motion to dismiss.
See Maersk Line Ltd. v. Care71 F. Supp. 2d 818, 821 n.1 (E.D. Va. 2088 alsdreD. R.
EviD. 201 advisory committee’s note.
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sustained Congress’s authority prohibit the possession dibme-grown marijuana intended
solely for personal use. It was sufficient that the Controlled Substances Act “regulates the
production, distribution, and consption of commaodities for which there is an established, and
lucrative, interstate market.Raich 545 U.S. at 26. Similarly, iWickard the Court upheld a
penalty on wheat grown for home consumption desine farmer’'s protés that he did not
intend to put the commodity on the market.w#s sufficient that the existence of homegrown
wheat, in the aggregate, could “suppl[y] a neéthe man who grew it which would otherwise
be reflected by purchases in the open markletis tindermining the efficacy of the federal price
stabilization scheme. Wickard 317 U.S. at 128. Thus, in each case, the Court upheld
obligations even on individuals who claimed nofptrticipate in interstate commerce, because
those obligations were cgranents of broad schemes regulating interstate commerce.

Raich came after the Court’s decisionsUmited States v. Lopes14 U.S. 549 (1995),
andUnited States v. Morrisqrb29 U.S. 598 (2000), and thus ighiights the cenél focus and
limited scope of those decisions. UnliRaich and unlike this case, neitheopeznor Morrison
involved regulation of economiactivity. And neither case drkssed a measure that was
integral to a comprehensive scheme to l&guactivities in interstate commerckopezwas a
challenge to the Gun-Free School Zones Act280, “a brief, single-subject statute making it a
crime for an individual to possess a gun in a school zoRaith 545 U.S. at 23. Possessing a
gun in a school zone is not asonomic activity. Nor was ¢hprohibition against possessing a

gun “an essential part of arlger regulation of economic tgty, in which the regulatory
scheme could be undercut unless theastate activity were regulated.”ld. at 24 (quoting
Lopez 514 U.S. at 561). Indeed, taegument that this provisiorffacted interstate commerce

had to posit an extended chain reaction — guns near schools lead to violent crime; such violent
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crime imposes costs; and insurance spreaoseticosts. The Court found this reasoning too
attenuated to sustain the gun law “under [theu@s] cases upholding gelations of activities
that arise out of or are connectedh a commercial transactiowhich viewed in the aggregate,
substantially affects interstate commerced. (quotingLopez 514 U.S. at 561). Likewise, the
statute at issue iMorrison simply created a civil remedy feoictims of gender-motivated violent
crimes. Id. at 25. Gender-motivatedolent crimes are not an economic activity either, and the
statute at issue focused omblence against women, not on dmpader regulation of economic
activity.

2. The ACA, and the Minimum Coverage Provision, Regulate the
Interstate Market in Health Insurance

Regulation of a vast interstate market tt@isumes more than 17.5% of the annual gross
domestic product is well withithe compass of congressioralthority under the Commerce
Clause. Pub. L. No. 111-148, 88 1501(a)(2)(B), 10406(It has long beemstablished that
Congress has the power tguéate the interstateehlth insurance marketSee United States v.
South-Eastern Underwriters Ass'1822 U.S. 533, 553 (1944). Congress has repeatedly
exercised its power over thigeld, both by providing directlyfor government-funded health
insurance through the Medicare Act, and by a&dgpover a period of more than 35 years

numerous statutes regutadithe content of policies offered by private insufers.

" In 1974, Congress enacted the Employee Retinemed Income Security Act, Pub L.
No. 93-406, 88 Stat. 829 (“ERISA”), which establistiederal requirements for health insurance
plans offered by private employers. A decade later, Congress passed the Consolidated Omnibus
Budget Reconciliation Act of 1985, Pub. L. Ng®-272, 100 Stat. 82 (“COBRA"), which allows
workers and their families who lose their heddémefits under certainrcumstances the right to
continue receiving certain bdite from their group health plans for a time. In 1996, Congress
enacted the Health Insurance Portability &wdountability Act, Pub. L. No. 104-191, 110 Stat.
1936 (“HIPAA”), to improve access to health insurance by, among other things, generally
prohibiting group plans from digminating against individual pacipants and beneficiaries
based on health status, requiringurers to offer coverage to small businesses, and limiting the
pre-existing condition exclian period for group plans.26 U.S.C. 88 980D3; 29 U.S.C.
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This long history of federal regulation dhe health insurance market buttressed
Congress’s understanding that ortlyand not the states, coudttt effectively to counter the
national health care crisis. eBause important components of health insurance regulation — for
example, the Medicare prograamd the regulation of workplasponsored insance through
ERISA — are already provided by the federal gomeent, “[e]xpecting states to address the
many vexing health policy issues on their ownnsealistic, and constrairtee number of states
that can even make such an effoi&tate Coverage Initiatives: Hearing Before the Subcomm. on
Health of the H. Comm. on Ways and Medith Cong. 7 (2008) (testimony of Alan R. Weull,
Exec. Dir., National Academy of State Healthi®&9. Moreover, reform at the national level
will avoid the complexities, and thus the codtsat inevitably result from a reliance on a
patchwork of state healtinsurance regulationsid. at 28 (statement of Trish Riley, Director,
Maine Governor’s Office of Health Policy and Finance).

Congress accordingly undertottks comprehensive regulatiof the interstate market in
health insurance. The Act regulates heaitburance provided tbugh the workplace by
adopting incentives for employers to offer expand insurance coveragelhe Act regulates

health insurance provided through governmeridgrams by, among other things, expanding

88 1181(a), 1182; 42 U.S.C. 88 300gg, 300gg-1. AAIRadded similar requirements for
individual insurance coverage the Public Health Serviggct. Pub. L. No. 104-191, § 111, 110
Stat. 1979. See alsdViental Health Paty Act of 1996, Pub. LNo. 104-204, 110 Stat. 2944
(regulating annual or lifetime dollar limits on menkedalth benefits); Neborns’ and Mothers’
Health Protection Act of 1996, Pub. L. NI04-204, 110 Stat. 2935 (requiring plans that offer
maternity coverage to provide at least a 48rhoospital stay following childbirth); Women’s
Health and Cancer Rights Act of 199&bP L. No. 105-277, 8§ 902,12 Stat. 2681, 2681-436
(requiring certain plans to offdrenefits related to mastectorsje More recently, Congress
passed the Paul Wellstone and H2tenenici Mental Health Paritgnd Addiction Equity Act of
2008, Pub. L. No. 110-343, 8§ 512, 122 Stat. 3765, JBBHPAEA”), requiring parity in
financial requirements and treatment limitatidos mental health befies and medical and
surgical benefits. MHPAEA 88 701-02. THeCA builds on these laws regulating health
insurance.
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Medicaid. The Act regulates Hdainsurance sold to individuats in small group markets by
establishing exchanges that enable individuals to pool their purchasing power and obtain
affordable insurance. And the Act regulates tiverall scope of healiihsurance coverage by
affording subsidies and tax credits to the éargajority of the uninsured; by ending industry
practices that have madesurance unobtainable or unaffobtia for many people; and, in
Section 1501 of the Act, by requiring most Amans who can afford insurance to obtain a
minimum level of coverage or to pay a penalty for the failure to do so.

Section 1501, like the Act aswhole, regulates decisionba@ut how to pay for services
in the health care market. These decisiongjamgtessentially economicnd are squarely within
the traditional scope of Commerce Clausgutation. As Congresgxpressly recognized,
“decisions about how and when heatare is paid for, and whdmealth insurance is purchased”
are “economic and financial’nd therefore “commerdiaand economic in nature.” Pub. L. No.
111-148, §§ 1501(a)(2)(A), 10106().

3. The Minimum Coverage Provision Regulates Conduct with
Substantial Effects oninterstate Commerce

Congress needed no extended chain of iné&®mo determine that decisions about how
to pay for health care, particularly decisicasout whether to obtainehlth insurance or to
attempt to pay for health care out of pocketvenan the aggregate a substantial effect on the
interstate health care market. Individuals vitwego health insuranceoeerage do not thereby
forego health care. To the contrary, manytled uninsured will “receive treatments from
traditional providers for which they either do not pay or pay very little, which is known as

‘uncompensated care.” CBO,EK ISSUES at 13;see alsoCOUNCIL OF ECONOMIC ADVISERS

8 Although Congress is not required to settquairticularized findings of an activity’s
effect on interstate commerce, when, as herdpés so, courts “wilconsider congressional
findings in [their] analysis.”"Raich 545 U.S. at 21.
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(“CEA”), THE EcoNomIC CASE FORHEALTH CARE REFORM 8 (June 2009) (submitted into the
record forThe Economic Case for Health Reform: HegrBefore the H. Comm. on the Budget
111th Cong. 5 (2009). In this country, a minimum lexfenealth care is guaranteed. Under the
Emergency Medical Treatment and Labor Act, 42 U.S.C. § 1395dd, for example, hospitals that
participate in Medicare and offer emergency wew are required toattilize any patient who
arrives, regardless of whether he has instgasr otherwise can pdypr that care. CBO, Ky

Issues at 13. In addition, most hospitals are nafiporganizations thathave some obligation

to provide care for free or for a minimal chatgemembers of their community who could not
afford it otherwise.” Id. For-profit hospitals “also provide & charity or reduced-price care.”

Id.

“Uncompensated care,” of course, is not free of cost. In the aggregate, that
uncompensated cost amounted$#3 billion dollars in 2008, ombout 5 percenof overall
hospital revenues. CBO,BX ISSUES at 114. These costs are subsidized by public funds.
Through programs such as Disproportionate Share Hospital payments, the federal government
paid for tens of billions of dollars in uncomsated care for the uninsured in 2008 alone. H.R.
ReEP. NO. 111-443,pt. Il, at 983 (2010);see alsoCEA, THE EcoNomiCc CASE, at 8. The
remaining costs are borne in the first instancenéglth care providers, which in turn “pass on
the cost to private insurers, which pass tbe cost to families.” Pub. L. No. 111-148,

§ 1501(a)(2)(F), 10106(a). This cosiifing effectively creates a ftiden tax” reflected in fees
charged by health care prders and premiums charged by insurers. EANOMIC REPORT
OF THEPRESIDENT187 (Feb. 2010%kee alsdH.R.Rep. No. 111-443, pt. Il, at 985 (2010); SER

No. 111-89,at 2 (2009).
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Furthermore, as premiums increase, more people who see themselves as healthy decide
not to buy coverage. This sekisction further narrows the rigiool and that, in turn, further
increases the price of coverage for those ah® insured. The result is a self-reinforcing
“premium spiral.” Health Reform in the 21st Centurinsurance Market Reforms: Hearing
Before the H. Comm. on Ways and Meahklth Cong. 118-19 (2009) (submission for the
record of American Academy of Actuariesee alsoH.R. REp. No. 111-443, pt. I, at 985
(2010). Small employers particularly suffer from the effect of this pnenspiral, due to their
relative lack of bargaining power.SeeH.R. REP. No. 111-443, pt. I, at 986-88 (2010);
Statement of Raymond Arth, Nat'| Small Busindss’'n at 5 (June 10, 20083ubmitted into the
record of47 Million and Counting: Why the Health @aMarket Is Broken: Hearing Before the
S. Comm. on Finangel10th Cong. (2008)) (noting need for insurance reform and minimum
coverage provision to limit grad of small business premiums).

Although many people have been unableaftord health insurance, the putative
“economic liberty” that Virginia seeks to champimtludes the decisions of some to engage in
market timing. They will purchasaesurance in later yesrbut choose in the short term to incur
out-of-pocket costs with the backopthe emergency room servicst hospitals must provide
whether or not the patient can pageeCBO, KeY Issuesat 12 (noting thathe percentage of
uninsured older adulis 2007 was roughly half éhpercentage of uninsd younger adults). By
making the economic calculation to opt out of tiealth insurance pool during these years, these
individuals skew premiums upward for the inguggopulation. Yet, in later years when they
need care, many of these uninsured will opt battkthe health insurance system maintained in

the interim by an insured population thas lirne the costs of uncompensated care.
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Thus, if, as Virginia claims, the decisiaf some individuals not to obtain health
insurance is “rational[],” Compl. § 13, it is sedause the health care system in place before the
ACA allowed such uninsured individuals to “fredef — that is, to transfer many of their health
care costs to commercial health care providersrénsuand governments, who in turn must pass
these costs on to the imed and to taxpayersSeeCBO, Key ISSUES at 13-14;155 Cong. Rec.
H8002-8003 (July 10, 2009) (statement of RepuBr, citing cost-shifting by the uninsured);
155 Cong. Rec. H6608lune 11, 2009) (statement of giReMurphy, same); 155 Cong. Rec.
H4771 (Apr. 27, 2009) (statement of Rep. Fleming, sarfeg alscCEA, THE ECONOMIC CASE,
at 17 (explaining that “the uninsured obtaimsofree medical care through emergency rooms,
free clinics, and hospitals, which reducestirgentives to obtain health insurance”).

In the aggregate, these economic decisiogarding how to pay fonealth care services
— including, in particular, decisione forego coverage and to pay later or, if need be, to depend
on free care — have a substangtiéct on the interstate healthre market. Congress may use its
Commerce Clause authority to regultiiese direct and aggregate effecBee Raich545 U.S.
at 16-17Wickard 317 U.S. at 127-28.

Virginia cannot brush aside these marketplegaities by claimmg that an individual
who decides to go without insurance coveragéentirely passive,’and therefore beyond the
reach of the Commerce Clause; nor is Virginia airte assert that allowing regulation of such
decisions removes all boundaries oa @ommerce Clause. Compl. {9 17218hose assertions
misunderstand both the nature of the regulaetivity and the scope of Congress’s power.
Congress found, and Virginia appears to conceds,thie decision to try tpay for health care

services without reliance on insurance i€dieomic and financidl, Pub. L. No. 111-148,

° Virginia concedes thafongress may regulate non-economctivity, at least through
the Necessary and Proper Clause. Compl. § 19.
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88 1501(a)(2)(A), 10106(akee alsoCompl. § 14 (describing deamsi to forego coverage as
“economic”). But individuals who make that ecomo choice have not opted out of health care;
they are not passive bystanders divorced ftbm health care market. They have chosen a
method of payment for the services they will reeeno more “passivethan a decision to pay
by credit card rather than by check. Congmgsscifically focused on those who have such an
economic choice, exempting certain individuaho cannot purchase health insurance for
religious reasons, as well d®se who cannot afford insurance,who would suffe hardship if
required to purchase it. 26 UCS.8 5000A(d), (e). And Congss found that this class of
volitional economic decisions, takém the aggregate, results eactaye billions of dollars in
uncompensated health care costs that areegassto governments ather third parties.See,
e.g.,Pub. L. No. 111-148, 88 1501(a)(2)(F), 10106(a)rgmia’s attempt tacharacterize those
economic decisions as “entirely passive” cannotolss that those decisions have a direct and
substantial effect on the interstate health cankeban which the uninsured participate, and thus
are subject to federal regulation.

The ACA in fact regulates economic activity far more directly than provisions the
Supreme Court has previously upheld. Wiickard for example, the Court upheld a system of
production quotas, despite the plaintiff farmer'smlahat the statute effectively required him to
purchase wheat on the open market rather tpamv it himself. Tl Court reasoned that
“[hJome-grown wheat in this sense competeish wheat in commerce. The stimulation of
commerce is a use of the regutgtdunction quite as definitelas prohibitions or restrictions
thereon.” 317 U.S. at 128pe also idat 127 (“The effect of the statubefore us is to restrict
the amount which may be produced for maikat the extent as well tohich one may forestall

resort to the markdby producing to meet his owreeds.”) (emphasis addedyee also Heart of
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Atlanta Motel v. United States379 U.S. 241, 258-59 (1964) (Commerce Clause reaches
decisionsnot to engagen transactions with persons with ain plaintiff did not wish to deal);
Daniel v. Paul 395 U.S. 298 (1969) (same). AndRuaich the plaintiffs likewise claimed that
their home-grown marijuana was “entirely separated from theetiagkd thus nbsubject to
regulation under the Commerce Clauséhe Court rejected their ctaias well. 545 U.S. at 30.
Similarly to those cases, the ACA regulates as€lof individuals who almost certainly will
participate in the health care rkat, who have decided to finee that participation in one
particular way, and whose decisions impose substaaisés on other participants in that market.
Despite any claim by Virginia that its citizens staom outside the market for health insurance,
their economic decisions have a substantial effecthe larger market for health care services
from which they do not stand apafhat empowers Congress to regulate.
4. The Minimum Coverage Provision Is an Integral Part of the
Larger Regulatory Scheme and Is Necessary and Proper to
Congress’s Regulation of Interstate Commerce

The minimum coverage provision is a vatidercise of Congress’powers for a second
reason. The ACA'’s reforms of the interstate ineaeamarket — particularly its requirement that
insurers guarantee coverage for all individuals, even those individuals with pre-existing medical
conditions — could not functioeffectively without the mimhum coverage provision. The
provision is an essentipart of a larger regulation afterstate commerce, and thus, undarch,
is well within Congress’s Commerce Clauaathority. Analyzingthe minimum coverage
provision under the “Necessary and PropeauSé” leads to the same conclusion for

fundamentally the same reason. The provissoa reasonable means to accomplish Congress’s

goal of ensuring access to affordable coveragalfohmericans. It igherefore necessary and
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proper to the valid exercise of Congress’ ConuedClause power, and it stands on that basis as
well.

a. The Minimum Coverage Provisbn is Essential to the
Comprehensive Regulation Congress Enacted

As Virginia itself recognizes, Compl. ¥, the minimum coverage provision is an
“essential” part of the Act’s lagy regulatory scheme for the intert® health care market. As
explained above, the Act adopts a series of measuiasrease the avabdity and affordability
of health insurance, including, in particular, measures to gtambarray of insurance industry
practices that have denied coamge or have increased premss for those with the greatest
health care needs. Beginning in 2014, tha Adl bar insurers from refusing to cover
individuals with pre-existing nwkcal conditions, and from setting eligibility rules based on
health status, medical condition, claims expece, or medical histy. Pub. L. No. 111-148,

8§ 1201. Virginia does not and cannot contend tihese provisions, which directly regulate the
content of insurance policies sold nationwideg outside the scope of the Commerce Clause
power. See, e.g.South-Eastern Underwriters Ass322 U.S. at 553.

Congress found that, absent the minimaaverage provision, #se new regulations
would encourage more individuals to foregsurance, thereby aggi@ing current problems
with cost-shifting and increasy insurance prices. The new insurance regulations would allow
individuals to “wait to purchase health insurance until they needed care” — at which point the
ACA would obligate insurers to provide those induals with health insurance, subject to no
coverage limits and despite thee-existing conditions they may\eat that time. Pub. L. No.
111-148, 88 1501(a)(2)(I), 10106(a). These regulations thus increase the incentives for
individuals to “make an economic and finandigcision to forego health insurance coverage”

until their health care needs become substaniibl,88 1501(a)(2)(A), 10106(a), taking
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advantage of the ACA’s reforms to join a coverggel that has been maintained in the interim
by the premiums paid by other market particisarWithout a minimum coverage provision, this
market timing would increase the costs of uncamspéed care and the premiums for the insured
pool, creating pressures that would “inexoralolgive [the health ingance] market into
extinction.” Health Reform in the 21st Centurgt 13 (written stateemt of Uwe Reinhardt,
Ph.D., Professor of Political Economy, Economasg Public Affairs, Princeton University).
Accordingly, Congress found th#te minimum coverage provision ‘igsssential” to its broader
effort to regulate health insurance industryderwriting practices thagprevented many from
obtaining health insurance, Pub. Lo.N.11-148, 88 1501(a)(2)(l), (J), 10106(a).

In other respects as well, the minimuroverage provision is essential to the Act’s
comprehensive scheme to ensure that health inseiia available and affdable. In addition to
regulating industry underwritingoractices, the Act promotes ahability and affordability
through (a) “health benefit exchges” that enable individualsnd small businesses to obtain
competitive prices for health insurance, (b) incentives for employers to offer expanded insurance
coverage, (c) tax credits to certain low-incoamel middle-income individuals and families, and
(d) the extension of Medicaitb individuals with lower incmes. The minimum coverage
provision works in tandem with these and otheforms, to reduce the upward pressure on
premiums caused by the practice of medical undéngri This process ahdividualized review
of an applicant’s health statisscostly, resulting in administragvfees that are responsible for 26

to 30 percent of the cost of premiums in thdividual and small groumarkets. Pub. L. No.

10 See alsad. at 101-02 (testimony of Dr. Reinhardig), at 123-24 (submission for the
record of National Associatioof Health Underwriters) (observing, based on the experience of
“states that already require guaranteed issuadwidual policies, but do not require universal
coverage,” that “[w]ithout nearniversal participation, a guaraed-issue requirement . . . would
have the perverse effect of encouraging irdliais to forego buying coveaga until they are sick
or require sudden and significant medical care”).
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111-148, 88 1501(a)(2)(J), 10106(a). And medical undtng yields substatially higher risk-
adjusted premiums or outrighltenial of insurance coverager an estimated one-fifth of
applicants. CBO, Ky Issues at 81. “By significantly increang health insurance coverage and
the size of purchasing pools, whiwill increase economies of seathe requirement, together
with the other provisions of this Act, will significantly reduce administrative costs and lower
health insurance premiums,” and is thereforesémtial to creating effective health insurance
markets that do not require undeiting and eliminate its associatadministrative costs.” Pub.
L. No. 111-148, 88 1501)g)(J), 10106(a).

Congress thus rationalfpund that a failure to regulatiee decision to forego insurance —
i.e., the decision to shift one’s costs on to thegda health care system — would undermine the
“comprehensive regulatory regimeRaich, 545 U.S. at 27, framed in the Act. Specifically,
Congress had ample basis to conclude that aréatb regulate this “aks of activity” would
“undercut the regulation of the interanarket” in health insurancdaich 545 U.S. at 18see
id. at 37 (Scalia, J., concurririg the judgment) (“Congresmay regulate even noneconomic
local activity if that regulatioris a necessary part of a mageneral regulation of interstate
commerce.”). Without the minimum coverage psimn, insurance risks would be spread across
a smaller and less healthy poolingureds, driving up costs and thereby undermining Congress’s
efforts, through health benefixchanges, employer incentivesdatax credits, to ensure the
availability of affordable health insurance. erminimum coverage provai is thus an integral
part of the ACA’s “comprehensivedmework for regulking” healthcareRaich,545 U.S. at 24,
and that broad regulation of the interstate headtie market is plainly within Congress’s Article
| authority. The Commerce Cls@l requires nothing more&see Hodel v. Indianat52 U.S. 314,

329 n.17 (1981).
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b. The Minimum Coverage Provision Is Also a Valid Exercise
of Congress’s Power under the Necessary and Proper
Clause

Because the minimum coverage provisioressential to Congress’s overall regulatory
reform of the interstate health care and hem$urance markets, it is also a valid exercise of
Congress’s authority under the Necessary and Proper Claus€dds:., art. I, 8 8, cl. 18, to
accomplish that goal. “[T]he Necessary and Prdplause grants Conge broad authority to
enact federal legislation.'United States v. Comstqddo. 08-1224, slip opat 5 (U.S. May 17,
2010). It has been settled sindé&Culloch v. Maryland 17 U.S. (4 Wheat.) 316 (1819), that this
clause affords Congress the power to empdmy means “reasonably adapted to the end
permitted by the Constitution.’Hodel v. Va. Surface Mining & Reclamation Assi®2 U.S.
264, 276 (1981) (internal quotation omitted). And wi@angress legislates in furtherance of a
legitimate end, its choice of means is accorded broad defer&eeeSabri v. United Statég}l
U.S. 600, 605 (2004) (explaining thdtCulloch established “review for means-ends rationality
under the Necessary and Proper Claussg also Comstogcklip op. at 6Dean 670 F. Supp.
2d at 460-61. “[W]here Congress has the authtoitynact a regulation of interstate commerce,
‘it possesses every power needed to make that regulation effectiRaith 545 U.S. at 36
(Scalia, J., concurring ithe judgment) (quotingnited States v. Wrightwood Dairy C@15
U.S. 110, 118-19 (1942)).

As Congress found, and as Virginia itself acknowledgesCompl. I 5, the minimum
coverage provision not only is adag to, but indeed is “essential” to achieving key reforms of
the interstate health insurance market. ndged, the Act imposes requirements on insurers,
which bar them from denying coverage oaxding higher rates basen medical conditions,

including pre-existing conditions There can be no reasonablispute that Congress has the
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power under the Commerce Clause to impose theggreenents, and indeed they are consistent
with decades of Congressional regulatiorthef offerings of private insurersSee supranote 7.
Without the minimum coverage provision, hbg individuals would have overwhelmingly
strong incentives to forego insm@ coverage, knowing that theguld obtain coverage later if
and when they became ill. As a result, the cost of insurance would skyrocket, and the larger
system of reforms would fail.See, e.g.Health Reform in the 21st Centurgt 13 (written
statement of Dr. Reinhardt). Congress thationally concluded — indeed, the logic is
compelling -- that the minimum coverage provisismecessary to make the other regulations in
the Act effective, and the provision is eagihgtified under the Neceay and Proper Clause.
See Comstogclslip op. at 7 (“If it can beseen that the means adopted really calculated to
attain the end, the degree otithnecessity, the extent to igh they conduct to the end, the
closeness of the relationshiptlween the means adopted and thd & be attained, are matters
for congressional deternmation alone.”) (quotingBurroughs v. United State290 U.S. 534,
547-48 (1934)).

B. The Minimum Coverage Provision Is a Valid Exercise of
Congress’s Independent Power utker the General Welfare Clause

Virginia’s challenge here fails on the merits an additional reas. Independent of its
Commerce Clause authority, Conggeis vested with the “Powdro lay and collect Taxes,
Duties, Imposts and Excises, to pay the Debits provide for the common Defence and general
Welfare of the United States[.]JU.S.ConsT,, art. |, 8 8, cl. 1. Subgt to nominal constraints
concerning the allocation of paiar types of taxes, the powefr Congress to use its taxing and
spending power under the General Welfare Clehe® long been recognized as “extensive.”
License Tax Cased2 U.S. (5 Wall.) 462, 471 (1867ee also McCray v. United Statd®95

U.S. 27, 56-59 (1904))nited States v. Doremu49 U.S. 86, 93 (1919 harles C. Steward
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Mach. Co. v. Davis301 U.S. 548, 581 (1937). Congressymae its power under this Clause
even for purposes that would exceed its pewarnder the other proveis of Article I. See
United States v. Sanch&40 U.S. 42, 44 (1950) (“Nor does a tax statute necessarily fail because
it touches on activities which Congsemight not otherwise regulate.8ge also United States v.
Butler, 297 U.S. 1, 66 (1936)Knowlton v. Moore178 U.S. 41, 59-60 (1900) (Congress could
tax inheritances, even assuming that it donbt regulate inheriteces under the Commerce
Clause).

Although “the constitutional straints on taxing are fewlJnited States v. KahrigeB45
U.S. 22, 28 (1953)pverruled in part on other grounds bjarchetti v. United State890 U.S.

39 (1968), under Article I, Section 8, Clause 1, sneh limitation is that this power must be
used to “provide for the . . . general Welfaréds the Supreme Court held seventy-five years ago
with regard to the Social Security Act, sudécisions of how best to provide for the general
welfare are for the representative branches, not for the cddetsering v. Davis301 U.S. 619,
640 (1937)jd. at 645 & n.10.See also South Dakota v. Do#83 U.S. 203, 207 (1987).

The minimum coverage provision falls withCongress’s “extensive” General Welfare
authority. License Tax Case¥2 U.S. at 471. The Act requires indiduals not otherwise
exempt to obtain “minimum essential covged or pay a penalty. Pub. L. No. 111-148,
§ 1501(b) (adding 26 U.S.C. 8§ 5000A(a), (b)(1)ndividuals who are notequired to file
income tax returns for a given yeae not subject to this provisiond. 8 1501(b) (as amended
by Pub. L. No. 111-152, § 1002) (adding 26 U.S.6080A(e)(2)). In geral, the penalty is
calculated as the greater of &efil amount or a percentage o thdividual's household income,
but cannot exceed the national average premiurthéolowest-tier plans offered through health

insurance exchanges for the taxpayer's family sizel. 8§ 1501(b) (adding 26 U.S.C.
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8 5000A(c)(1), (2)). If the penaltgipplies, the individual museport it on his return for the
taxable year, as an addition ltits income tax liability. Id. (adding 26 U.S.C. § 5000A(b)(2)).

The penalty is assessed and ectéd in the same manner as other penalties imposed under the
Internal Revenue Code.

That the provision has a regulatory purpose does not place it beyond Congress’s taxing
power? Sanchez340 U.S. at 44 (“It is beyond serious gtien that a tax does not cease to be
valid merely because it regulates, discouragesyen definitely deters the activities taxeshe
also Kahriger 345 U.S. at 27-28:f. Bob Jones Uniy416 U.S. at 741 n.12 (noting that the
Court has “abandoned” older “distinctions beem regulatory and revenue-raising taxé$"5o
long as a statute is “productivé some revenue,” the coundgll not second-guess Congress’s
exercise of its General Welfare Clause powars] “will not undertake, by collateral inquiry as
to the measure of the regulat@fyect of a tax, t@scribe to Congress attempt, under the guise

of taxation, to exercise another povelemied by the Federal ConstitutionSonzinsky v. United

1 The Secretary of the Treasury may not coltbet penalty by means of liens or levies,
and may not bring a criminal prosecution for duf@ to pay the penalt Pub. L. No. 111-148,
§ 1501(b) (adding 26 U.S.C. 8 5000A(g)(2)). Theeraues derived frorthe minimum coverage
penalty are paid intgeneral revenues.

12 Congress has long used the taxing power esgalatory tool, andn particular as a
tool to regulate how health care is paid fothe national market. HIPAA, for example, limits
the ability of group health plans to excludetemminate applicants with pre-existing conditions,
and imposes a tax on any such plan that failsomply with these requirements. 26 U.S.C.
88 4980D, 9801-03. In addition, theemal Revenue Code requirgup health plans to offer
COBRA continuing coverage to terminated employees, and similarly imposes a tax on any plan
that fails to comply with this mandate. 26 U.S.C. § 4980B.

¥ Nor does the statutory ldba the minimum coverage pra@ion as a “penalty” matter.
“In passing on the constitutionalif a tax law [the Court is]Jancerned only with its practical
operation, not its definition or the precise forndescriptive words which may be applied to it.”
Nelson v. Sears, Roebuck & C812 U.S. 359, 363 (1941) (erhal quotation omitted)See also
Simmons v. United State808 F.2d 160, 166 n.21 (4th Cir. 196@)I]t has been clearly
established that the labelsed do not determine the extent of the taxing power.”).
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States 300 U.S. 506, 514 (193Qee also United States v. Jon@g6 F.2d 176, 183-84 (4th Cir.
1992);United States v. Aike®74 F.2d 446, 448-49 (4th Cir. 1992).

The minimum coverage provision easilyeats this standard. The Joint Committee on
Taxation specifically included thegurision in its review of the “Bvenue Provisions” of the Act
and the Reconciliation Act, analyzing the provisioradtax,” an “excise tax,” and a “penalty.”
SeeJoint Comm. on Taxation, 111th Congechnical Explanation of .hRevenue Provisions of
the “Reconciliation Act of 2010,” as amended, innfdmnation with the “Ritient Protection and
Affordable Care Act’31 (Mar. 21, 2010)* Moreover, the Joint Committee, along with the
CBO, on multiple occasions predicted how much revenue this provision would raise and
considered that amount in determining the impac¢hefbill on the deficit. In assessing the final
version of the bill, the CBO estimated tithe minimum coverag@rovision would produce
about $4 billion in annual revenue once it iyfin effect. CBO Letter to Rep. Pelaat thl. 4 at
2. Thus, as Congress recognized, the minincouerage provision produces revenue alongside
its regulatory purpose, which is all thatticle I, Section 8, Clause 1 requires.

In any event, just as a court should interpinet “words of a statute. . in their context
and with a view to their place the overall statutory scheme;DA v. Brown & Williamson
Tobacco Corp.529 U.S. 120, 133 (2000) (internal quotatanitted), so, too, the Court should
analyze the purpose and function of the minimwwecage provision in context, as an integral
part of the overall statutory scheme it advances. Here, in order to expand insurance coverage,
Congress, among other things, enacted tax crémitsdividuals and employers as well as tax

penalties for certain employers that do not oifesurance, offered subsidies to low income

* The Joint Committee on Taxation is “a nonpartisan committee of the United States
Congress, originally establistheinder the Revenue Act of 192@iat “is closely involved with
every aspect of the tax legislative procesSée Joint Committee on Taxation, Overview,
http://www.jct.gov/about-us/overview.htpdee als®6 U.S.C. 8§ 8001-23.
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households to purchase insuraricem the health benefit exchargyebroadened eligibility for

Medicaid and authorized significafederal expenditures to cavthe increased costs of that
expansion, and made additional tax assesmen pharmaceutical and medical device
manufacturers, as well as insurance compangeselp finance the additional coverage. In
determining the budgetary impact of thegistation, the CBO examined the combined,

interconnected effects all these provisionsSeeCBO Letter to Rep. Pelosi at 2-6 & thl.1, tbl.2.

Congress reasonably concluded that themna coverage provision would increase the
number of persons with insurance, permit tlestrictions imposed on insurers to function
efficiently, and lower insurance premium®ub. L. No. 111-148, 88§ 1501(a), 10106(a). And
Congress determined, also with sialogial reason, that ihprovision was esséial to the success
of its comprehensive scheme of reform. Cesgracted well within its prerogatives under the
General Welfare Clause to inckithe minimum coverage provisi@as an integrated component
of the interrelated revenue and spending provisiorthe Act, and as a measure necessary and
proper to the overall @b of advancing the general welfar8ee, e.gBuckley v. Valeod24 U.S.

1, 90 (1976) (grant of power under the General WelClause “is quite expansive, particularly
in view of the enlargeant of power by the Necesgaand Proper Clause”).
Conclusion

For the foregoing reasons, the Complaint #hdse dismissed pursuant to Rule 12(b)(1)
of the Federal Rules of Civil Procedure for lack of subject-matter jurisdiction, or, in the
alternative, pursuant to Rule 12(®) of those Rules for failure to state a claim upon which relief

may be granted.
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