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UN)TED	STATES	D)STR)CT	COURT	EASTERN	D)STR)CT	OF	V)RG)N)A	R)C(MOND	D)V)S)ON				C(ARLES	LEROY	LEW)S,		 Petitioner,v.		GENE	M.	JO(NSON,				Director,	Department	of	Corrections,		 Respondent.
Civil	Action	No.	ぬ:など–CV–にのば	

	
	

MEMORANDUM	OPINION	T()S	MATTER	is	before	the	Court	on	Charles	Leroy	Lewis╆s	Petition	Under	にぱ	U.S.C.	§	ににのね	for	Writ	of	(abeas	Corpus	ゅECF	No.	なょ	and	on	the	Motion	to	Dismiss	that	petition	filed	by	the	Respondent,	the	Director	of	the	Department	of	Corrections	ゅECF	No.	ねょ.	The	Petitioner	alleges	that	his	trial	counsel╆s	ineffective	assistance	merits	federal	habeas	relief.	As	described	below,	the	Court	finds	that	the	Petitioner	has	failed	to	demonstrate	that	the	Supreme	Court	of	Virginia╆s	decision	denying	his	state	habeas	petition	was	contrary	to	or	an	unreasonable	application	of	federal	law.	For	this	reason,	the	Court	shall	GRANT	the	Respondent╆s	motion	to	dismiss,	DENY	Lewis╆s	petition	for	a	writ	of	habeas	corpus,	DENY	his	request	for	an	evidentiary	hearing,	and	)SSUE	a	certificate	of	appealability.	
I. BACKGROUND	

On	February	なね,	にどどは,	the	Petitioner	was	charged	in	the	(ampton	Circuit	Court	with	one	count	each	of	breaking	and	entering,	abduction,	and	robbery	and	three	counts	of	use	of	a	firearm	in	commission	of	these	offenses.	(e	was	found	guilty	following	an	October	にどどは	
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bench	trial	and	sentenced	to	のぱ	years	incarceration,	with	ねの	years	suspended.	Both	the	Court	of	Appeals	and	the	Supreme	Court	of	Virginia	denied	his	appeals.	Lewis	filed	a	petition	for	a	writ	of	habeas	corpus	in	the	Supreme	Court	of	Virginia	in	March	にどどひ,	setting	forth	five	claims	alleging	that	his	trial	counsel	deprived	him	of	his	Sixth	Amendment	right	to	effective	assistance	of	counsel.	The	Court	denied	and	dismissed	the	petition	in	October	にどどひ.	Lewis	timely	filed	the	instant	petition	on	April	にど,	にどなど,	raising	four	of	the	five	claims	raised	in	state	habeas	petition	to	assert	again	that	his	trial	counsel	deprived	him	of	his	right	to	effective	assistance	of	counsel.	The	Respondent,	the	Director	of	the	Department	of	Corrections,	by	counsel,	filed	an	answer	and	motion	to	dismiss	the	petition.	
II. APPLICABLE	LAW	

A. Standard	of	Review	A	federal	court	may	review	a	petition	for	a	writ	of	habeas	corpus	by	a	person	serving	a	sentencing	imposed	by	a	state	court	only	on	the	ground	that	the	person	is	being	held	in	custody	╉in	violation	of	the	Constitution	or	laws	or	treaties	of	the	United	States.╊	にぱ	U.S.C.	§	ににのねゅaょ.	The	federal	court	may	grant	the	petition	on	a	claim	decided	on	its	merits	by	the	state	court	only	if	that	decision	╉was	contrary	to,	or	involved	an	unreasonable	application	of,	clearly	established	Federal	law,	as	determined	by	the	Supreme	Court	of	the	United	States,╊	id.	§	ににのねゅdょゅなょ,	or	╉was	based	on	an	unreasonable	determination	of	the	facts	in	light	of	the	evidence	presented	in	the	State	court	proceeding.╊	Id.	§	ににのねゅdょゅにょ.	A	decision	is	╉contrary	to╊	federal	law	if	it	resolves	a	question	of	law	in	a	way	that	contradicts	the	relevant	Supreme	Court	precedent,	or	if	it	yields	a	result	that	differs	from	
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the	outcome	of	a	Supreme	Court	case	involving	╉materially	indistinguishable╊	facts.	
Williams	v.	Taylor,	のにひ	U.S.	ぬはに,	ねどの‐どは,	ねなぬ	ゅにどどどょ.	A	decision	applies	federal	law	unreasonably	if	it	is	based	on	the	correct	legal	principle	but	applies	that	rule	unreasonably	to	the	facts	of	a	case.	Id.	at	ねなぬ.	Whether	a	decision	is	reasonable	is	determined	by	an	objective,	not	subjective,	test.	Id.	at	ねどひ‐など.	The	question	is	not	╉whether	a	federal	court	believes	the	state	court╆s	determination	was	incorrect	but	whether	that	determination	was	unreasonable—a	substantially	higher	threshold.╊	Schriro	v.	Landrigan,	ののど	U.S.	ねばぬ,	なひぬひ	ゅにどどばょ	ゅciting	Williams,	のにひ	U.S.	at	ねなどょ.	Finally,	a	federal	court	is	to	presume	the	correctness	of	the	state	court╆s	finding	of	facts	and	not	find	an	╉unreasonable	determination╊	of	the	facts,	unless	the	petitioner	rebuts	the	presumption	by	clear	and	convincing	evidence.	Id.	Thus,	under	§	ににのねゅdょ,	if	a	state	court	applies	the	correct	legal	rule	to	the	facts	of	a	case	in	a	reasonable	way,	or	makes	factual	findings	reasonably	based	on	the	evidence	presented,	a	federal	court	does	not	have	the	power	to	grant	a	writ	of	habeas	corpus,	even	if	the	federal	court	would	have	applied	the	rule	differently.	Williams,	のにひ	U.S.	at	ねどは‐どぱ.	
B. Ineffective	Assistance	of	Counsel	The	Sixth	Amendment	establishes	that	a	person	charged	with	a	crime	is	entitled	to	effective	representation,	Strickland	v.	Washington,	ねはは	U.S.	ははぱ,	はぱの‐ぱは	ゅなひぱねょ,	at	every	╉critical	stage╊	of	the	proceedings	against	him,	Kirby	v.	Illinois,	ねどは	U.S.	はぱに,	はひど	ゅなひばにょ.	)n	considering	a	defendant╆s	claim	that	his	Sixth	Amendment	rights	were	violated	due	to	ineffective	assistance	of	counsel,	╉[a]	court	must	indulge	a	strong	presumption	that	counsel╆s	conduct	falls	within	the	wide	range	of	reasonable	professional	assistance.╊	
Strickland,	ねはは	U.S.	at	はぱひ;	see	United	States	v.	Dyess,	ねばぱ	F.ぬd	ににね,	にぬぱ	ゅねth	Cir.	にどどばょ	
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ゅstating	that	attorneys	are	presumed	to	have	╉rendered	objectively	effective	performance╊ょ.	A	petitioner	who	alleges	ineffective	assistance	of	counsel	as	grounds	for	his	§	ににのね	petition	must	prove	that	ゅなょ	his	counsel╆s	performance	was	deficient	and	ゅにょ	his	counsel╆s	deficient	performance	prejudiced	his	defense.	Strickland,	ねはは	U.S.	at	はぱば.	To	satisfy	the	first	prong	of	the	test,	the	petitioner	╉╅must	show	that	counsel╆s	representation	fell	below	an	objective	standard	of	reasonableness╆	measured	by	╅prevailing	professional	norms.╆╊	Lewis	
v.	Wheeler,	はどひ	F.ぬd	にひな,	ぬどな	ゅねth	Cir.	にどなどょ	ゅquoting	Strickland,	ねはは	U.S.	at	はぱぱょ.	To	satisfy	the	prejudice	requirement,	the	petitioner	must	show	that	counsel╆s	errors	were	serious	enough	to	deprive	the	petitioner	of	a	fair	trial.	Strickland,	ねはは	U.S.	at	はぱば.	)n	other	words,	the	petitioner	must	show	that	╉there	is	a	reasonable	probability	that,	but	for	counsel╆s	unprofessional	errors,	the	result	of	that	proceeding	would	have	been	different.	A	reasonable	probability	is	a	probability	sufficient	to	undermine	confidence	in	the	outcome.╊	
Id.	at	はひね.	A	court	may	inquire	into	either	prong	of	the	Strickland	test	first.	)f	it	is	clear	that	a	defendant	has	not	satisfied	one	prong,	a	court	need	not	inquire	into	whether	he	has	satisfied	the	other.	Id.	at	はひば.		

III. DISCUSSION	

A. Exculpatory	Evidence	(Claim	1)	The	Petitioner	first	argues	that	he	is	entitled	to	federal	habeas	relief	because	his	trial	counsel	failed	to	file	a	motion	to	obtain	full	disclosure	of	discovery	and	exculpatory	evidence	prior	to	the	trial.	The	Petitioner	further	argues	that	due	to	his	counsel╆s	failure	to		obtain	this	information,		he	was	not	aware	of	prior	inconsistent	statements	made	by	key	
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witnesses,	that	the	victim	failed	to	identify	him	in	a	photo	lineup	shortly	after	the	robbery,	and	that	a	codefendant	had	an	agreement	to	provide	information	to	the	Commonwealth	without	exposing	herself	to	new	charges.	According	to	the	Petitioner,	this	overall	failure	to	obtain	exculpatory	information	╉rendered	trial	counsel	unable	to	adequately	and	effectively	prepare	the	defense	and	to	advise	the	Petitioner	regarding	the	pre‐trial	waiver	of	his	Constitutional	right	to	trial	by	jury.╊	ゅPet.,	ECF	No.	な,	at	ひょ.	The	Supreme	Court	held	that	this	claim	failed	to	meet	either	prong	of	the	Strickland	inquiry.	Relying	on	the	record,	the	court	found	that	the	Petitioner╆s	trial	counsel	reviewed	the	Commonwealth╆s	entire	case	file	twice	prior	to	trial.	The	court	also	found	that	trial	counsel╆s	cross‐examination	of	the	Commonwealth╆s	witnesses	included	questions	about	their	prior	inconsistent	statements.	Thus,	the	court	held,	╉Petitioner	fail[ed]	to	articulate	the	existence	of	any	information	that	was	not	discovered	by	counsel	and	that	was	not	elicited	at	trial.╊	ゅR.	どひどはにぬ,	at	にょ.	Because	of	that	failure,	the	court	held	that	the	Petitioner	could	not	show	that	trial	counsel╆s	performance	was	deficient	or	prejudicial.	Upon	review	of	the	record,	this	Court	concludes	that	the	Supreme	Court	reasonably	applied	Strickland.	Trial	counsel	accessed	the	Commonwealth╆s	file	pursuant	to	its	╉open	file╊	policy	and	subsequently	received	additional	documents	from	the	prosecutor.	Despite	the	Petitioner╆s	claim,	trial	counsel	had	no	need	to	file	a	motion	to	obtain	exculpatory	evidence	to	which	he	already	had	full	access.	Furthermore,	the	transcript	shows—and	the	Petitioner	concedes—that	trial	counsel	cross‐examined	the	witnesses	about	their	prior	inconsistent	statements,	directly	contradicting	the	Petitioner╆s	first	claim.	While	the	Petitioner	characterizes	the	cross‐examination	as	based	on	╉partial	information╊	due	to	trial	counsel╆s	failure	to	file	a	motion	for	exculpatory	evidence	ゅPet.,	ECF	No.	な,	at	なにょ,	he	
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has	offered	no	evidence	to	support	this	allegation.	The	record	shows	that	trial	counsel	accessed	the	Commonwealth╆s	file	to	obtain	exculpatory	evidence	and	used	that	evidence	to	confront	the	witnesses.	Accordingly,	this	Court	finds	that	the	Supreme	Court	of	Virginia╆s	holding	that	the	Petitioner╆s	first	claim	did	not	satisfy	either	Strickland	prong		was	neither	contrary	to	nor	an	unreasonable	application	of	federal	law.	
B. Photographic	Evidence	(Claim	3)	Shortly	after	the	robbery	at	the	center	of	this	case,	the	victim	described	the	robber	as	having	a	scar	on	his	upper	lip.	The	Petitioner	alleges	that	trial	counsel	should	have	presented	the	Petitioner╆s	booking	photo	from	the	day	after	the	robbery,	which	would	have	shown	that	he	had	no	scar	on	his	upper	lip	upon	arrest.	Trial	counsel╆s	failure	to	do	so,	the	Petitioner	alleges,	amounts	to	ineffective	assistance.		The	Supreme	Court	of	Virginia	found	that	because	trial	counsel	questioned	the	victim	about	his	identification,	╉[i]ntroducing	petitioner╆s	booking	photograph	would	have	been	cumulative.╊	ゅR.	どひどはにぬ,	at	ぬょ.	Furthermore,	the	court	noted	that	because	trial	counsel	specifically	asked	the	victim	to	acknowledge	that	the	Petitioner	did	not	have	a	scar	on	his	upper	lip	while	the	Petitioner	was	present	in	the	courtroom,	╉any	inconsistency	between	the	victim╆s	description	and	petitioner	was	amply	demonstrated	by	petitioner╆s	presence	alone.╊	Id.	The	Supreme	Court╆s	decision	was	neither	contrary	to	nor	an	unreasonable	application	of	federal	law.	Given	trial	counsel╆s	cross‐examination	of	the	witness	and	the	Petitioner╆s	presence	in	the	courtroom	during	that	questioning,	the	photographic	evidence	would	have	been	cumulative.	The	failure	to	present	cumulative	evidence	does	not	satisfy	
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the	prejudice	prong	of	Strickland.	Huffington	v.	Nuth,	なねど	F.ぬd	のばに,	のぱな	ゅねth	Cir.	なひひぱょ.	Thus,	the	Supreme	Court	reasonably	applied	the	relevant	law.	
C. Constructive	Possession	(Claim	4)	The	Petitioner	next	claims	that	trial	counsel	was	ineffective	because	he	failed	to	argue	that	the	victim	did	not	constructively	possess	the	safe	stolen	during	the	robbery	and,	therefore,	could	not	have	been	the	victim	of	a	robbery.	The	Petitioner	acknowledges	that	trial	counsel	advanced	the	argument	that	the	evidence	did	not	show	that	the	victim	owned	or	controlled	the	safe	and,	therefore,	was	insufficient	to	support	a	robbery	conviction.	(e	contends,	however,	that	if	trial	counsel	had	argued	that	the	victim	did	not	even	constructively	possess	the	safe	and	preserved	that	issue	for	appeal,	the	outcome	of	the	trial	would	have	been	different.	The	Supreme	Court	of	Virginia	held	that	this	claim	did	not	satisfy	either	Strickland	prong.	The	court,	citing	Virginia	law,	stated	that	because	the	victim╆s	right	to	the	safe	located	in	his	home	was	superior	to	the	Petitioner╆s	right	to	that	safe,	the	evidence	was	sufficient	to	support	a	robbery	conviction.	The	Petitioner	cannot	satisfy	Strickland	by	arguing	that	trial	counsel	should	have	made	a	different	argument	regarding	possession	unless	the	proposed	argument	is	╉clearly	stronger	than	those	presented.╊	Bell	v.	Jarvis,	にぬは	F.ぬd	なねひ,	なはね	ゅねth	Cir.	にどどどょ;	also	Smith	

v.	Robbins,	のにぱ	U.S.	にのひ,	にぱぱ	ゅにどどどょ.	Trial	counsel	argued	a	motion	to	strike	on	the	grounds	that	the	victim	did	not	possess	or	control	the	safe.	The	Petitioner╆s	proposed	argument—that	he	did	not	constructively	possess	the	safe—is	not	clearly	stronger.	)n	Virginia,	a	non‐owner	can	be	the	victim	of	a	robbery	as	long	as	that	person╆s	╉right	of	possession	is	superior	to	that	of	the	robber.╊	Johnson	v.	Commonwealth,	になな	S.E.にd	ばな,	ばに	ゅVa.	なひばのょ.	)n	
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this	case,	the	victim╆s	right	of	possession	to	the	safe	was	clearly	superior	to	the	Petitioner╆s.	Thus,	the	Supreme	Court╆s	holding	that	the	Petitioner	failed	to	meet	either	Strickland	prong	was	a	reasonable	application	of	federal	law.	
D. Accomplice	Testimony	(Claim	5)	Finally,	the	Petitioner	alleges	that	trial	counsel	was	ineffective	because	he	╉failed	to	argue	that	the	law	requires	a	more	stringent	level	of	proving	the	credibility	of	a	testifying	co‐defendant	than	for	other	prosecution	witnesses╊	and	because	he	failed	to	object	to	the	trial	court╆s	application	of	incorrect	legal	standards	for	addressing	witness	credibility.	ゅPet.,	ECF	No.	な,	at	にぱょ.	According	to	the	Petitioner,	trial	counsel	was	ineffective	because	after	the	prosecutor	suggested	a	standard	for	evaluating	a	codefendant╆s	testimony,	trial	counsel	failed	to	inform	the	court	of	the	proper,	heightened	standard.	The	Petitioner	argues	that	the	trial	court	╉manifested	application	of	incorrect	standards	of	law	to	assess	the	credibility	of	witnesses,╊	id.,	and	cites	numerous	statements	made	by	the	trial	court	that	he	contends	show	that	the	codefendant╆s	testimony	could	not	have	met	the	heightened	standard.	The	Supreme	Court	of	Virginia	found	that	trial	counsel	argued	that	the	╉co‐defendant╆s	testimony	was	incredible	and	motivated	by	her	desire	for	leniency	from	the	Commonwealth	in	exchange	for	her	help	in	convicting	petitioner.╊	ゅR.	どひどはにぬ,	at	のょ.	The	Supreme	Court	also	noted	that	the	trial	court	stated	on	the	record	its	concerns	about	her	inconsistent	statements	and	motivation	to	testify	but	found	her	credible	nevertheless.	Finally,	the	Supreme	Court	acknowledged	that	the	trial	court	credited	the	victim╆s	testimony	and	stated	that	the	evidence	was	sufficient	to	support	the	convictions.		The	Petitioner	cites	Lilly	v.	Virginia,	のにば	U.S.	ななは	ゅなひひひょ,	and	Lee	v.	Illinois,	ねばは	U.S.	のぬど	ゅなひぱはょ,	which	support	the	argument	that	accomplice	testimony	necessarily	warrants	
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suspicion,	to	argue	that	trial	counsel	should	have	taken	additional	steps	to	highlight	the	problems	with	his	codefendant╆s	testimony.	These	cases	do	not	advance	the	Petitioner╆s	claim	of	ineffective	assistance,	however,	because	they	both	focus	on	the	factfinder╆s	role	in	that	credibility	determination.	)n	this	case,	trial	counsel	challenged	the	codefendant╆s	credibility,	motivation,	and	inconsistent	statements.	The	trial	court	considered	those	arguments,	expressly	stated	its	concerns	with	her	testimony,	and	found	her	credible	in	light	of	the	other	evidence	supporting	the	convictions.	Thus,	this	Court	concludes	that	it	was	reasonable	for	the	Supreme	Court	to	decide	that	the	Petitioner	failed	to	show	that	trial	counsel	was	ineffective	due	to	a	failure	to	make	additional	arguments	regarding	the	codefendant╆s	credibility	or	that	this	alleged	error	altered	the	outcome	of	the	proceedings.	
E. Evidentiary	Hearing	The	decision	to	grant	an	evidentiary	hearing	is	left	to	the	╉sound	discretion	of	district	courts.╊	Schriro,	ののど	U.S.	at	ねばぬ;	see	にぱ	U.S.C.	§	ににのね,	Rule	ぱゅaょ	ゅ╉[T]he	judge	must	review	the	answer	[and]	any	transcripts	and	records	of	state‐court	proceedings	.	.	.	to	determine	whether	an	evidentiary	hearing	is	warranted.╊ょ.	A	federal	court	must	consider	whether	the	evidentiary	hearing	would	provide	the	petitioner	the	opportunity	to	╉prove	the	petition╆s	factual	allegations,	which,	if	true,	would	entitle	the	applicant	to	federal	habeas	relief.╊	Schriro,	ののど	U.S.	at	ねばね;	see	Mayes	v.	Gibson,	になど	F.ぬd	なにぱね,	なにぱば	ゅなどth	Cir.	にどどどょ.		The	court	must	also	consider	the	standards	prescribed	by	§	ににのね	when	considering	whether	an	evidentiary	hearing	is	appropriate.	Schriro,	ののど	U.S.	at	ねばね.	The	Petitioner	requests	an	evidentiary	hearing	╉[d]ue	to	the	complexity	of	the	circumstances	of	this	case╊	and	to	╉resolve	any	and	all	disputes	of	material	facts.╊	ゅPet.,	ECF	No.	な,	at	ぬは,	ぬばょ.	A	full	review	of	the	record	reveals	that	no	factual	disputes	at	issue	here	
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merit	an	evidentiary	hearing.	Accordingly,	an	evidentiary	hearing	is	unnecessary,	and	the	Court	denies	that	request.	
F. Certificate	of	Appealability	Rule	ななゅaょ	of	the	Rules	Governing	Section	ににのね	Proceedings	for	the	United	States	District	Courts	requires	a	district	court	to	╉issue	or	deny	a	certificate	of	appealability	when	it	enters	a	final	order	adverse	to	the	applicant.╊	For	Lewis	to	appeal	this	Court╆s	denial	of	his	habeas	petition,	the	petition	must	meet	the	showing	required	by	にぱ	U.S.C.	§	ににのぬゅcょゅにょ,	which	allows	an	appeal	in	a	§	ににのね	case	╉only	if	the	applicant	has	made	a	substantial	showing	of	the	denial	of	a	constitutional	right.╊	Specifically,	the	applicant	must	show	that	╉reasonable	jurists	would	find	the	district	court╆s	assessment	of	the	constitutional	claims	debatable	or	wrong.╊	Rose	v.	Lee,	にのに	F.ぬd	はばは,	はぱぬ‐ぱね	ゅねth	Cir.	にどどなょ.	The	Supreme	Court	has	held	that	╉a	claim	can	be	debatable	even	though	every	jurist	of	reason	might	agree	.	.	.	that	petitioner	will	not	prevail.╊	Miller‐El	v.	Cockrell,	のぬば	U.S.	ぬにに,	ぬぬぱ	ゅにどどぬょ.	)n	recognition	of	this	permissive	standard,	the	Court	will	issue	a	Certificate	of	Appealability	although	the	record	in	this	case	shows	none	of	Lewis╆s	claims	satisfy	the	Strickland	inquiry.	//	//	//	//	//	//	//	//	
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IV. CONCLUSION	

For	the	foregoing	reasons,	the	Court	GRANTS	the	Respondent╆s	motion	to	dismiss,	DEN)ES	the	petition	for	habeas	relief,	DEN)ES	the	Petitioner╆s	request	for	an	evidentiary	hearing,	and	)SSUES	a	Certificate	of	Appealability.	Let	the	Clerk	send	a	copy	of	this	Memorandum	Opinion	to	all	counsel	of	record.	An	appropriate	order	shall	issue.								ENTERED	this			__ににnd___		day	of	September	にどなな.		

	____________________/s/________________	James	R.	Spencer	Chief	United	States	District	Judge	


