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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

ANNETTE CAMPBELL,
Plaintiff,
V. Action No. 3:16CV-363
UNITED STATES OF AMERICA,
Defendant.

MEMORANDUM OPINION

This matter comes before the Court on sey@etrial motions filel by Plaintiff Annette
Campbell and Defendant United States. Thi;@p specifically addresses Campbell’'s Motion
for Expert Designation Deadline &xsion, the United States’ Motiam Limineg and the United
States’ Motion for Summary Judgment. Thau@ grants Campbell’s Motion for Extension.
The Court also grants the United States’ Motiohimineand excludes the testimony of
Campbell’s expert. Since Campbell has failed wglete an expert d&rginia law requires,
the Court grants the United States’ Motion &ummary Judgment. The Court also denies
Campbell’s Motion for Voluntary Dismissal and desithe parties’ remaining motions as moot.

Campbell, administrator of the estatd_ofyd H. Campbell (“the decedent”), states a
claim of medical malpractice against the Unitedt&t, resulting from a mishap in a dialysis
treatment Loyd Campbell received at Hurtdeimes McGuire VA Medical Center (“VA
Medical Center”). For severgkars prior to his death, Loyd @abell took dialysis treatments
at the VA Medical Center. While Campbeltedved dialysis treatment on January 15, 2009,
Cathy Bishop, his dialysis nurse, complied withmpbell's request that she place a blanket on

him. Roughly ninety minutes later, Camplesked for another blanket, and Bishop again
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complied and covered him with another oneshBp placed the blanket on the right side of
Campbell’s body, up to his neck. After Bishglpced the second blanket on Campbell, she
moved away from Campbell’s dialystation to tend to other matters.

Roughly twenty minutes later, the dialysischine’s alarm sounded. Bishop returned to
Campbell’s dialysis station tostiover that the venous line had separated from the catheter and
that Campbell was bleeding. After summonivgdp from other nurses, Bishop clamped
Campbell’s venous line and switched the dialisiss in an attempt to return blood to
Campbell's body. Attempts by attending physician and nursesrasuscitate Campbell failed.
Campbell died of blood loss and anoxic encephalopathy.

Annette Campbell now sues the United Statader the Federal Tort Claims Acee28
U.S.C. 88 1346, 2671-2680. Campbell designatedbosmas L. Moffatt as her expert. The
United States moves to exclude the testimony of Campbell’'s expert witness, on the ground that
Campbell’'s Rule 26 expert disclosus deficient. The Court agrees with the United States and
will exclude Dr. Moffatt’s testimony.

Virginia law, which governs Campbell’saiin, requires a plaintiff suing for medical
malpractice to demonstrate (1) the applicabledded of care, (2) breadti that standard of
care, and (3) that the breach proxinhatause the plaintiff's injuriesParker v. United States
475 F.Supp.2d 594, 598 (E.D. Va. 2007). Typicallglaantiff must useexpert testimony to
establish the foregoing elementsd. Virginia law excepts from this rule only cases in which the
allegedly negligent act clearfalls within the jury’s comran knowledge, such as when a
surgeon leaves a foreign ebf inside a patient’s bodysee Easterling v. Waltp08 Va. 214,

156 S.E.2d 787, 791 (Va. 1967).

In federal court, a plaintifinust disclose her expert by the date provided by a court’s pre-



trial order. Fed. R. Civ. R6(a)(2)(C) (2010). An expewtitness’s report must contain

(i) a complete statement of all opinions the witness will express and the basis and reasons for
them;

(ii) the facts or data considered by the witness in forming them;

(i) any exhibits that will be used to summarize or support them;

(iv) the witness’s qualifications, including a listaif publications authored in the previous 10
years;

(v) a list of all other cases in which, during the jiweg 4 years, the witness testified as an expert
at trial or by deposition; and

(vi) a statement of the compensation to hid far the study and testimony in the case.

Fed. R. Civ. P. 26(a)(2)(B). The Advisory Coiittee Note to the 1993 Amendments states that
the expert designation must contain “a detailedl @mplete written report, stating the testimony
the witness is expected to present during direatrémxation, together with the reasons therefor.”
Fed. R. Civ. P. 26 advisory committee’s note.néte the expert report “should be written in a
manner that reflects the testimony the expemegs is expected to give at triaSharpe v.
United States230 F.R.D. 452, 458 (E.D. Va. 2005).

A party who fails to properly designate a véi&s may not use the expert at trial, “unless
the failure was substantiallygtified or is harmless.” Fe®. Civ. P. 37(c)(1) (2007). In
deciding whether a party’s failure tlisclose is substantially jtised or harmless, a court should
balance (1) the surprise to the party againginwkhe evidence would be offered, (2) the ability
of that party to cure the surprise, (3) the akte which allowing the explanation would disrupt
the trial, (4) the importance ttie evidence, and (5) the nondisclosing party’s explanation for its
failure to disclose the evidenc8. States Rack and Fixturecliv. Sherwin-Williams Cp318
F.3d 592, 597 (4th Cir. 2003).

Review of a court’s decision that nondisclosure was or was not substantially justified or
harmless is for abuse of discretioBarr v. Deeds453 F.3d 593, 602 (4th Cir. 2006). Because a
party’s failure to disclose isxpert’s opinions “inhibits itepponent’s ability to properly

prepare, unnecessarily ppogs litigation, and undermines the district court’'s management of the
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case,” the Fourth Circuit “give[glarticularly wide latitude to #hdistrict court’s discretion” to
exclude an expert’s testimony under Rule 37(c)(d).at 604.

Campbell’s claim requires that she providpext testimony stating the standard of care
required of the VA Medical Centewhether the VA Medical Centéreached that standard, and
whether the breach caused Loyd Campbell'sideBixpert testimony is a prerequisite for
success on her clain®. States Rack and Fixtyi&l8 F.3d at 597. Federal Rule of Civil
Procedure 26, by which parties must abide in this case, provides exceedingly clear rules for the
certification of an expert. Cawbell has failed to abide by those rules and provides no acceptable
justification for her failure.

The centerpiece of Campbslexpert report is a one-page letter from Dr. Moffatt
concluding without explanation thabspital officials deviated dm the standard of care, along
with terse statements explaining the source tdstimony, his recentlsalarly record, and his
professional history. Campbaellso provides Dr. Moffatt's cuculum vitae and a memorandum
stating his rate of compensatiorCampbell attempted to cure the report’s deficiency, but her
supplement provides little more than a proms&urther supplement the expert’s report.

The expert disclosure is deficient in seVerays. Campbell concedes as much. First,
the designation does not provideamplete statement of Dr. Moffs opinions and his reasons
for them, because Dr. Moffatt omits the applicatiBndard of care, omits any opinion on the
issue of causation, and provides three concluspityions regarding thhospital’s deviation
from the standard of care without stating any factual or medical basis for those op8egens.
Fed. R. Civ. P. 26(a)(2)(C)(i). Second, the reépmits the facts Dr. Moffatt considered in
forming his opinion.SeeFed. R. Civ. P. 26(a)(2)(C)(ii). DMoffatt states that the records

associated with the dialysis treatment provitebasis of his opinionsvithout indicating the



identity of the records. Finally, the report faitsspecify the numbeaf times Dr. Moffatt has
been deposed within the last four yea®geFed. R. Civ. P. 26(a)(2)(C)(v). Dr. Moffatt states he
has been deposed in perhaps a dozen casesdarker, but he does rspecify the number of
those depositions that occurredivim the last four years.

In its current form, Dr. Moffatt’s report basilly forces the Unit States discover the
basis for Dr. Moffatt’s opinions entirely thmgh deposition testimonyRule 26(a)(2) exists
partly in order to prevent an opposing party from having to do that. Hence, Rule 26 provides that
an expert deposition “may bermducted only after the [experti|dport is provided.” Fed. R.

Civ. P. 26(b)(4)(A).Cf. S. States Rack and FixtuB48 F.3d at 598 (approving of district
court’s assertion that permitting an opposing partgross-examine an expert at trial does not
cure the offering party’s failure wisclose new opinion before trial.)

Given the inadequacy of her Rule 26(aj{Bclosure, Rule 37 burdens Campbell with
showing that the inadequacy is “substantiallyifiexl or is harmless.” Fed. R. Civ. P. 37(c)(1).
None of Campbell’s assert@gstifications pass musteGSee S. States Rack and Fix{i8&8 F.3d
at 597. Campbell is unconvincing when she asgihat the United 8tes’ discovery conduct
prevented her expert from preparing a satisfgateport. Campbell submitted a tort claim to the
Department of Veterans Affairs on August 6, 200'he submission’s cover sheet states that
Campbell submitted Loyd Campbell’s medical records from the VA Medical Center.
Furthermore, as Campbell admitted whenrmsloged for a continuance, the United States
provided her with a substantial documerddarction no later than November 1, 2010. These
records could have provided the bases for op#ion negligence and causation by Dr. Moffatt.

Campbell also contends the United Stataged until after the disclosure deadline to

notify her attorney of the report’s deficiencidsdid not. The United Stes alerted Campbell of



her failure to disclose her expert report twgslafter the deadlineCampbell pointed out that
she intended Dr. Moffat’s letter to serve asdiselosure. The United States was justifiably
unaware that counsel intended Dr. Moffatt’s one-page letter to serve as Campbell's Rule 26
expert disclosure. The letter includes no capdint no statement that the letter intended to
serve as a Rule 26 disclosure. The United Statelsl not have alerted Campbell any earlier of
the deficiency of a Rule 26 report thag tBovernment did not know—and could not have
reasonably known—was to serds a Rule 26 report.

Eventually counsel took the blame for thpad's failure. Whilethe Court appreciates
counsel’s late-coming candor, the explanatioesdoot substantially justify the report’s
deficiencies nor render them harmless.

In spite of Campbell’s argument to thentrary, Dr. Moffatt’s dsqualification is the
proper sanction for Campbell’s failure. Camibbepeals to equitable principles, urging the
Court to overlook her Rule 26 failuesad allow a jury to hear helaim. The Court will not do
that. The Federal Rules, along with the LdRales and the Court’s Beduling order, clearly
map the course of pre-trial litigah. Failure to enforce the deadlines they provide defeat their
purpose. That is why Rule 37 requires @wurt to prohibit Campbell from offering Dr.

Moffatt’s testimony as an expert absent a showingubstantial justificdon or harmlessness.
See Carr453 F.3d at 605 (“The available penalty for feglto comply with Rule 26(a)(2)(B) is .
.. plain, and if a litigant refuses to comply wilte requirements of thele, he does so at his
peril.”).

For similar reasons, the Court denies @hell's request for a voluntary dismissal.
Federal Rule of Civil Procedure 41(a)(2) perrtties Court to dismiss an action without prejudice
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“at the plaintiff's request” “on terms that thewrt considers proper.” Whether to dismiss an



action lies in the sound discretiontbt trial court, and a court will typically grant such a motion
unless it will cause the defdant substantial prejudi¢eTeck Gen. P’ship v. Crown Cent.
Petroleum Corp.28 F.Supp.2d 989, 991 (4th Cir. 1998).

This case has proceeded far along the path of litigation. Campbell filed her Complaint in
May. The parties held a pretrial conference it Court, and the Court issued a scheduling
order, which included various deadlines the Coupeeted the parties to follow. We now sit at
the summary judgment stage, less than a morftvéd&ial. The parties have spent many hours
and a great deal of money preparing expsattrteony and deposing withesses. In order to
warrant resetting the clock on this case, Campissts an exceedingly compelling justification.

She fails to provide one. That Campbell ceti in December she needed to amplify her
expert disclosure, her failure to explain to Boffatt the content requireid his report, and the
fact that Campbell’s attorney Imisy with other trialsnone of these propoundigustifications for
dismissal mitigate the clear prejudicemissal would cause the United Stat8se Franccis v.
Ingles 1 Fed. Appx. 152, 154 (4th Cir. 2001) (affimgidistrict court’smotion for voluntary
dismissal when plaintiff moved after lengthy digery period and in an apparent attempt to
circumvent the court’s disqualifition of his expert witness).

Since the Court’s decision leaves Cantpblvghout expert testimony in support of her
claim, the Court must grant summary judgment in favor of the United States. Summary
judgment is appropriate where “there is no genigsee as to any material fact” and where “the

moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢€) Celotex

! The Fourth Circuit has identified several factors as relevant to the issue of prejudice, including the opposing
party’s effort and expense in preparing for trial, excessive delay or lack of diligence by the movant, insufficient
explanation as to why the movant needs dismissalthenpresent stage of litigation, i.e., whether a motion for
summary judgment is pendingloward v. Inova Health Care Servi¢ce&92 Fed.Appx. 166, 179 (4th Cir. 2008).
That list is not exhaustive, and a court should consider any other relevant factors depetitingronmstances of
the case.Gross v. Spiesl33 F.3d 914, 1998 WL 8006 at *5 (4th Cir. 1998).
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Corp. v. Catrett477 U.S. 317, 325 (1986). Since Campbell must provide expert testimony in
order to establish the elemewfsmedical malpractice, argince the Court excludes the
testimony of her only proposed expert, Campbad failed to produce evidence sufficient to
create a genuine issue of material fa&gee Wright v. Commonwealth Primary Care, I2010

WL 4623998 slip op. at *5 (E.D. Va. Nov. 2, 2010).

The Court finds this case troubling. It appeMs. Campbell had a viable claim—at least
one worthy of a jury’s consideratio The Court is required to dismiss her claim because of her
failure to comply with procedures outlinedtire Federal Rules of Civil Procedure and the
Court’s scheduling order. Counsel’s lack of fkamity with the Federal Rules is not an excuse
sufficient to stave off the harsh sanction of Rule B#.attorney is not required to represent any
inquiring client. Should the attorney accegpresentation, though, reasonable preparation
requires the attorney to become familiar wvitie relevant jurisdiction’s procedural rules.
Unfortunately, in this case, failure to follow thdes leads to a drastic result. However, to
ignore Rule 37 in the name of equity would nullifie rule. So the Courgjects the invitation to
do so.

An appropriate Order shall issue.

/sl
James R. Spencer
Chief United States District Judge

ENTERED this__7th day of February 2011



