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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

COREY L. COLES,
Plaintiff,

V. CIVIL NO. 3:10cv491-DWD

— e N N N

DELTAVILLE BOATYARD, LLC, )

)
Defendant. )
)

MEMORANDUM OPINION

This matter is before the Court by coriseithe parties pursuant to 28 U.S.C. §
636(c)(1) on the Defendant’s Mon for Summary Judgment (Docket No. 33) The matter has
been thoroughly briefed and the Court has entexthoral argument. For the reasons set forth
herein, the Court has DENIED the DefendaMtion for Summary Judgent by Order entered
May 3, 2011 (Docket No. 68).

I. BACKGROUND

The parties have submitted their respective statements of undisputed material facts
pursuant to the Court’s Local Rules, and thei€bas reviewed the statements, including the
references to supporting evidence. As requitteel Court resolvediaggenuine disputes of

material fact in favor of the non-moving partydagisregards those factusssertions that are

immaterial to the resolution of the pendmgtion. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). Applying this standard, thau@@oncludes that eéhfollowing narrative
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represents the facts for purposes sbheing the motion fosummary judgmertt.

Deltaville Boatyard, LLC (“Deltaville Boatyd” or “Defendant”) hired Corey L. Coles
(“Coles” or “Plaintiff”’) as a boat painter on June 8, 2004, where he continued to work until his
employment was terminated on May 9, 2005. (D&r'sSup. Mot. Sum. J. (“Def.’s Br.”) at 4;
Pl.’s Br. Opp’n Mot. Sum. J. (“Pl.’s Opp’'n’gt 2.) Less than two weeks later, on May 19, 2005,
Coles accepted a similar position with Crown Marine, Inc. (“Crown Marine”).

On or about May 26, 2005, Coles filediBgual Employment @portunity Commission
("“EEOC”) charge against Deltaville Boatyart¢t“EEOC charge”), alleging that throughout his
employment with the company he was subjecta@d¢al discrimination, eventually leading to
his termination. (Second Am. Compl. Ex. AAf some point between June 3 and June 8, 2005,
Deltaville Boatyard received a copy of the EE©Gharge. (Def.’s Br. at5.) Keith Ruse
(“Ruse”), the owner of Deltalé Boatyard, then informed his employees of the charge
(Transcript of the Deposition ¢feith Ruse (“Ruse Dep.”) at Z88.) Ultimately, the EEOC did
not authorize Coles to file a lawsuit based on the allegations in this charge, and the allegations
therein are not the subject of the matter presently before this Court.

On June 8, 2005, just days after reaegvihe EEOC charge, Ruse discussed the EEOC
charge with John “Bubbie” CrownCrown”), the owner of Crown Mane, most likely at a local
convenience store known as “The Little Sue.’ugR Dep. at 32:10-33:22; Transcript of the

Deposition of John “Bubbie” Cromw(“Crown Dep.”) at 6:7-17%) During this conversation, Ruse

! Plaintiff concedes that there is no genuine isgumaterial fact regaidg many, but not all, of
those facts set forth in the Defendant’s statemefaai$. (Compare PIl.’s Opp’n at 2 with Def.’s
Br. at 4-14.) Accordingly, the Court accepts thizsxds admitted as truand recites them herein
only to the extent material to the resolution of the pending motion for dispositive relief.

% The reference to “The Little Sue” cannot be found in either cited digmosanscript, but was
represented to the Court during oral argument.



warned Crown that he might face a similar EEO@&rgh as a result of employing Coles. (Id.)

At oral argument, Deltaville characterizedsthonversation as one in which each employer
“vented” about the problems each was then facingloing so, Ruse explained to Crown that he
should “proceed with restrainbd caution” in dealing with Binew employee, Corey Coles.
(Ruse Dep. 34:18-21.) Later tletme day, Ruse faxed a copy of Coles’ EEOC charge to
Crown'’s offices. (Ruse Dep. 48:11-15; Crown Dep. at 5:420.) Ruse and Crown do not
maintain a close relationship in which they freqtly communicate with each other, giving rise
to a reasonable inference that Ruse made a spdfoelto convey this information to Crown.
(Ruse Dep. 32:24-33:2, 34:16-17.)

Five months later, on November 8, 2005, Qndvarine terminate€oles’ employment.
(Crown Dep. at 4:19-5:1.) When it did so, Crown posed the following question to Coles: “What
are you going to do? Are you goitgfile a charge now againste like you did Keith [Ruse]?”
(Transcript of the Deposition @orey Coles (“Coles Dep.”) 48:4-8). This comment by
Crown was one of the last séveral inquiries concerning Celeharge against Deltaville
Boatyard throughout Coles’ employment witho@n Marine. (Crown Dep. at 14:25-15:2.)

Approximately one week after losingstjpb at Crown Marine, Coles obtained
employment with Deagles Boatyhrnc. (“Deagles”), again astaat painter. At some point
shortly thereafter, Ruse called Deagles’ owdanie Ruark, to discuss Coles’ EEOC charge then
pending against Deltaville. (Transcript of theposition of Janie Ruark (“Ruark Dep.”) at 10:9-
16, 11:14-19.) In doing so, he statbdt “I| hope he doesn’'t do ymu what he did to me,” and “I
hope you don’t get in the sartreuble I'm in.” (Ruark Dep.11:14-15, 12:25-13:1 (emphasis

added).) The reasonable inference here isRhae warned Ruark that by employing Coles, she



was at risk of facing the same “trouble” that he then fdced.

Coles filed the lawsuit presently before theu@ asserting that Deltaville’s contact with
his subsequent employers constitutes unlawtaliegion in response to his EEOC charge against
it.*

Il. STANDARD OF REVIEW

Summary judgment is appropriate where tbcord demonstrates “that there is no

genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter

of law.” Fed. R. Civ. P. 56(c). A “genuine isspfematerial fact” existsif the evidence is such

that a reasonable jugould return a verdict for theonmoving party.”_Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48 (1986). Thus, thetaousst view the recoroh the light most
favorable to the nonmoving party, and must drweasonable inferences its favor. _See

Bryant v. Bell Atl. Md., Inc., 288 F.3d 124, 132 (4%fr. 2002). However, “the mere existence

of a scintilla of evidence in support of the [nonmoving party’s] posuitirbe insufficient.”

Anderson, 477 U.S. at 252; see also Othehtécv. Phelan, 526 F.3d 135, 140 (4th Cir. 2008).

Accordingly, to deny a motion faummary judgment, “[t]he disputddcts must be material to
an issue necessary for the proper resolutidghetase, and the qualéynd quantity of the
evidence offered to create a quastof fact must be adequate support a jry verdict.”

Thompson v. Everett, Inc. v. Nat'| CabAelver., LP, 57 F.3d 1317, 1323 (4th Cir. 1995).

% The transcript of the deposition of Richard Farinholt, the owner ofl[B€ayccessor business,
Chesapeake Marine Railway, LLC, has also bedmgted as part of the record in support of
Deltaville’s Motion for Summaryudgment (Docket No. 48-1However, the facts contained
therein are not material to the resolutiorihed motion, so they are not set forth herein.

* Both Plaintiff and Defendant spend a great @éaheir statements of fact discussing the
unemployment compensation proceedings heldrbehe Virginia Employment Commission.
These proceedings are not material to tbarCs resolution of th®efendant’s Motion for
Summary Judgment, so thosets are not set forth herein.



[ll. DISCUSSION
Title VII prohibits employers from “discriminat[ing] against any of [its] employees . . .
because [the employee] has made a charge, testifissisted, or participated in any manner in an
investigation, proceeding, or hearing under this title.” 42 U.S.C. § 2000e-3(a) (emphasis added).
The elements of a prima facie rd@#on claim under Title VII are{1) engagement in a protected
activity; (2) adverse employment action; andg®jausal link between tipeotected activity and

the employment action. Coleman v. Md. GavfrAppeals, 626 F.3d 187, 190 (4th Cir. 2010).

As part of the causal link, a plaintiff must shtivat “retaliatory animu'smotivated the contested

action. _Hill v. Lockheed Martithogistics Mgmt., Inc., 354 F.3d 277, 290-91 (4th Cir. 2004). A
plaintiff establishes uniaful retaliation in violation of 42 U.S.C. § 1981 in the same manner as

such claims brought pursuant to Title VANeman v. Chugach Support Servs., Inc., 485 F.3d

206, 213-14 (4th Cir. 2007) (citing JacksorBirmingham Bd. of Ed., 544 U.S. 167, 174-75

(2005) and Bryant v. Aiken Reg’l Med. 1Gt, Inc., 333 F.3d 536, 543 (4th Cir. 2003)he

Supreme Court has recognized that such rétalianay be the result of a former employer’s

attempts to interfere with a former employee’s subsequent employment. Robinson v. Shell Oil

Co., 519 U.S. 337, 346 (1997).

Defendant argues that there is little,nfyaevidence that the allegedly retaliatory acts
caused Plaintiff’'s subsequent employers to fire him. Contrary to the arguments in the Motion for
Summary Judgment, this issueeafis damages, not liability, and is therefore not dispositive of
the case. Indeed, this distifon between causation as an element of a retaliation claim, as
opposed to causation of damages, was addressed in the Court’'s Memorandum Opinion resolving
the Defendant’s Motion to Dismiss. As thawl of the case,” the Court’s previous legal

conclusions counsel againsetargument posed by the Defentlm its Motion for Summary



Judgment._See Walker v. Kelly, 589 F.3d 127, 137 Cir. 2009). Even if the “law of the

case” were not so, the Court would be compelled to deny dispositive relief because sufficient
evidence exists to submit this matter to the trier of fact.
A. The “Law of the Case” Doctrine

Pursuant to the “law of the case” doctrimdaen a court construes a rule of law, such
construction “should continue to govern the samees&u subsequent stages of the same case.”

United States v. Aramony, 166 F.3d 655, 661 (dith 1999) (quoting Christianson v. Colt

Indus. Operating Corp., 486 U.S. 800, 815-16 (1988he purpose of this rule is to promote

judicial economy and finality throughout theucse of litigation, leaving for the Court of
Appeals to review discrete conslans of law, rather than several variations thereof in a single
case._See Walker, 589 F.3d at 137. It “proteetfsiinst the agitation of settled issues,” which
the parties might otherwise liige repeatedly throughout a singése._Christianson, 486 U.S.

at 816 (quoting 1B James Wm. Moore et al., Md®iFederal Practic4,0.404[1] (1984)).

“Perpetual litigation ofiny issue . . . delays, and therefore#tens to deny, justice.” Id. at 816
n.5.

In its Motion to Dismiss (Docket No. 1@eltaville Boatyard peviously argued that
Coles had failed to plead facts to establish ttiatretaliatory acts led isubsequent employers
to terminate his employment. Rejecting twigument, this Courtxplained the distinction
between causation as an eletna&ima retaliation claim versususation as it concerns a
plaintiff's damages:

Turning now to the element of causatiore fBourt must first clarify the issue.

According to 42 U.S.C. § 2000e-3(a), ati@t constitutes uniaful retaliation if

taken “because [the employee] has madeaageh” In essence, the requirement is

that “but for” the charge, the employer would not havaken the action. Ross v.
Communications Satellite Corp., 75928 355, 365 (4th Cir. 1985) (emphasis




added),overruled on other grounds by Price Waterhouse v. Hopkins, 490 U.S.
228 (1989). However, Deltaville [Boatyard$ks this Court to take the causation
element a step further, requiring Coles tandastrate that “but for” the retaliatory
acts, Coles would not have been termadat (Def.’s Br. at 8, 9, 10.) Numerous
courts have explicitly jected such a rule, and this Court concurs in their
reasoning.

(Docket No. 23 at 12-13.) Footmo5, at the end of the aboparagraph, set forth a lengthy
“collecting cases” citation on this point:

Hillig v. Rumsfeld, 381 F.3d 1028, 1033 (10th Cir. 2004) (former employer
intended to harm plaintiff's future engyment prospects but was ineffective);
Harris v. Prince George’s County Pub. Sch., Case No. 96-2785, 1998 U.S. App.
LEXIS 7703 at *7 (4th Cir. April 201998) (citing_Smith v. St. Louis Univ., 109
F.3d 1261, 1266 (8th Cir. 1997) (“Dissmation of negative employment
references for retaliatory motives can constitute a violation of Title VII"); EEOC
v. L.B. Foster Co., 123 F.3d 746, 754 (3rd.@097) (“[E]mpbyer who retaliates
cannot escape liability merely because tktaliation falls Isort of its intended
result”); Hashimoto v. Dalton, 118 F.&¥1, 676 (9th Cir. 1997) (adverse job
reference violates Title VII but its imapt is an issue of damages); Smith v.
Secretary of Navy, 659 F.2d 1113, 1120 (DGw. 1981) (same); Pantchenko v.
C.B. Dolge Co., 581 F.2d 1052, 1055 (2@ir. 1978) (refusal to provide
reference);_Rutherford v. Amedan Bank of Commerce, 565 F.2d 1162, 1166
(10th Cir. 1977) (prospéiwe employer informed o&pplicant's EEOC charge);
Beckham v. Grand Affair of North Carolina, 671 $upp. 415, 419 (W.D.N.C.
1987) (causing arrest of former employeSparrow v. Piedmont Health Sys.
Agency, Inc., 593 F. Supp. 1107, 1119 (M. 1984) (refusal to provide
recommendation violates Title VII, butmages require proof of intended result).

(Docket No. 23 at 13 n.5.) Thus, as this Ctat concluded, causation in a retaliation claim
centers on whether the protected\aist led to the retaliatory act, not whether the retaliatory act

caused the injury. The lattesige deals with damages, not liability. See, e.g., Martin v.

Inclusion, Inc., No. CV-05-156-S-BLW, 2007 U.S. Dist. LEXIS 18110, at *9 (D. Idaho March

13, 2007) (“Damages are not an elementdfam under Title VII”) (citing_Hashimoto v.
Dalton, 118 F.3d 671, 676 (9th Cir. 1997)).
Here, however, Deltaville Boatyard'sipeiple argument in support of summary

judgment is that Coles cannot establish that iegyatlly retaliatory contaevith his subsequent



employers was the reason that any one of tteeminated his employmé (Def.’s Br. at 14-
18.) Because this Court hasesldy concluded that this issue impacts damages, not liability, the
law of the case counsels against dispositive rehethat basis. Moreoveas the Court will now
explain, it rejects Deltaville Boatyard’s argumerdggardless of the fitigy of its previous
ruling?
B. Distinction between“Inj ury or Harm” and “Damages”

Deltaville Boatyard cites a single unpublidiféourth Circuit opinion for the proposition
that to maintain an action for retaliation, Colessirae able to show & Deltaville Boatyard’s
retaliatory acts caused him to lose his sghsat employment. (De$ Br. at 14-15 (citing

Gnadt v. Castro, No. 95-1369, 1997 U.S. Dist. LEX¥333 (4th Cir. 1997).) In that case, the

Fourth Circuit evaluated the district courtssassment of the issue on a motion for judgment as
a matter of law after trial, which the district court had previously framed as follows:

What the Court has to look at with retaliation is whether or not there is any
evidence in the case that the defendamerfered with any prospective
employment opportunities for the employaed there is absdiely no evidence

of that other than a threat by [the defendant] to keethe plaintiff from ever
getting a law job. [The plaintiff], herdeladmitted several times that she had no
evidence whatsoever that any phone calls, or any contacts, or any actions had
been taken by the defendant to in anyywaterfere with prospective business,
educational, or other kinds of activities.

Gnadt, 1997 U.S. Dist. LEXIS 17333 at *7-8 (emphasis added).

® Deltaville Boatyard also suggeshat this Court may not exise subject matter jurisdiction
over the discrete act of retatiion that may have resultédm Ruse informing Deltaville
Boatyard’'s employees about the EEOC chargesf.(®Reply Br. Sup. Mot. Sum. J. (“Def.’s
Reply”) at 11 n.2.) This argument ignores t@isurt’s previous conclusion on the issue of
subject matter jurisdiction, holding that “any pattern of simiéconduct naturally ‘grow[s] out
of such allegations during the pendency of the case.” (Docket No. 23 at 7 (quoting Hill v.
Western Electric Co., 672 F.2d 381, 390 (4th €882).) Although the “law of the case”
doctrine does not generally apply to subjecttergurisdiction, see AntCanoe Ass’n v. Murphy




Gnadt is easily distinguishable from the preésase because the retaliatory acts in that
case were mere threats tintact prospective employersne action was taken on the threats.
Here, on at least two occasiobgltaville Boatyard’'s owneiKeith Ruse, actually contacted
Coles’ subsequent employers, in one suclas provided Coles’ prior EEOC charge to his
new employer, and warned each to “watch out you may have to deal with the same thing some
day in [ic] you're not careful.” (Crown Dep. atB4-17; Ruark Dep. at 125-13:1.) For that

reason alone, the holding in Gnadt would notegppo govern the case presently before this

Court.
Deltaville Boatyard is correchowever, that Gnadt also addsed the issue of whether an
employee can obtain relief where there igonmof that the alleged retaliation haahy effect” on
a plaintiff. 1997 U.S. Dist. LEXIS 17333 at *9 (phmsis in original). Explaining the relevance
of this question, the Court stated:
[T]he only appellate argument available [tbe Plaintiff] is that an employer’'s
threats alone, which the employee ignable to prove haahy effect at all on her,
can constitute a basis for a Title VIl retaliation claim. Neither EEOC nor [the
plaintiff] has cited any case so holding ame have found none. It is difficult to
envision such a case in view of the fdoat Title VII, as amended in 1991,
permits the award of compensatory dgem only for “future pecuniary losses,
emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of
life, and other nonpecuniary less” 42 U.S. C. § 1981a(b)(3)ot for no loss at
all.
Gnadt, 1997 U.S. Dist. LEXIS 17333 at *9-10 (emgbadded). But as this excerpt readily
demonstrates, the holding_in Gnadt addréskse unique combination of “threats alor&t no

“effect at all” on the employee. Id. (emphasis added). By concerning itself with mere threats

which had no impact on the employee’s |dugent employment, Gnadt’s holding more

Farms, Inc., 326 F.3d 505, 515 (4th Cir. 2003), thar€Csees no reasonddsturb its previous
ruling and, therefore, will permit Coles tolsnit additional evidence of retaliatory conduct.




fundamentally addressed the element of advensployment action, not simply whether such
adverse employment action was the result of preteattivity. Threats ahe were insufficient
because they were not acted upon, and the tratkats did not otherwise lead to any adverse
employment action.

Here, Deltaville Boatyard relies on tbeposition testimony of several of Coles’
subsequent employers to argue that he was tatedrfrom each subsequent position due to poor
performance, not his EEOC charge against DélkaBoatyard. Even if true, such an argument
would have no effect on whether there is augee issue of materidéct concerning the
availability of other types afompensatory damages set forth at 42 U.S. C. § 1981a(b)(3). At
best, it would indicate that no such damagesltes$irom his subsequent termination. But Coles
has, indeed, submitted admissible evidence ofr @hailable damages, such as “emotional pain,
suffering, inconvenience, mental anguish, losergbyment of life, and other nonpecuniary
losses,” as well as punitive damagell of which are available muant to § 1981a(b)(3). (Pl.’s
Opp’'n Ex. 1, Declaration of CoyeColes at 1 37, 56-63, 86-96, 100-192S)p although
damages are not required forl&€oto establish thharm” element pursuant to Burlington, he
has nonetheless proffered more than a “mergika” of evidence that he suffered some
compensable damages.

More fatal to Deltaville Boatyard’s arguntéas the fact that it relies on this lone,

unpublished opinion whicpredates the Supreme Court’s irrecoraiile holding in Burlington N.

® At oral argument, Plaintiff admitted that, asesult of successful miagjon of damages, his
evidence of lost wages does not exceedséven-hundred sixty-eigkbllars ($768.00) lost

during one week of unemployment between Crowmihveaand Deagles Boatyard. (Coles Aff. at
1 70.) Because such damages do not affecewdution of the Motion for Summary Judgment,
the Court does not, at this time, make any figdvith respect to whether such damages might
have resulted from the alleged retaliation.

10



& Santa Fe Ry. v. White, 548 U.S. 53 (2006).Burlington, the Supreme Court was required to

“characterize how harmful an act of retaliatorgadimination must be in order to fall within the
[retaliation] provision’s scope.ld. at 61. Considering threefféirent approaches taken by the
appellate courts, the Supremeut adopted the rule appliedtime Seventh and District of
Columbia Circuits, which asks whether thepdoyer’s act “would likely have ‘dissuaded a
reasonable worker from makimg supporting a charge of drgmination.” 1d. at 61, 68

(quoting_Washington v. lll. Dep’t of Revenu#20 F.3d 658, 662 (7th Cir. 2005); also citing

Rochon v. Gonzalez, 438 F.3d 1211, 1217-18 (D.C. Cir. 2006)).

At oral argument, Deltaville Boatyard liken€ales’ retaliation claim to that of a hostile
work environment claim, arguing that Buditon’s reference to a minimum “level of
seriousness” requires pervasive retaliation. 848 at 67. This argument finds no support in
the text of Burlington, which specifically conded that retaliation claimsere subject to less
stringent standards than discrimination claimsegally because Congredsose to adopt distinct
statutory language for the two claims. 1d6&t62 (comparing 42 U.S.C. § 2000e-2(a) with 42
U.S.C. § 2000e-3(a)). This is not to say thate is no threshold over which an employer must
cross to become liable for a retaliatory act, @Sbpreme Court concluded that the severity of
retaliation must be measured by an objective standard. Actionabligtoeyaconduct is only
that which “might have dissuad a reasonable worker from kirag or supporting a charge of
discrimination.” _Id. at 68 (citation omitted)n drawing this conclusion, Burlington sought to
exclude claims based on “normally petty bty minor annoyances, and simple lack of good
manners [which] will not create such deegrce.” 1d. (citing 2 EEOC 1998 Manual 8 8, pp. 8-
13). Certainly, an employee recently fired by engployer might be dissuaded from filing an

EEOC charge for that termination if he knows tihatould lead to a warning that he might do

11



the same to subsequent employers. Accordinige/Court is satisfied that Coles meets this
threshold.
C. Deltaville Boatyard’s Motives
Deltaville Boatyard’s more legally accuratsggument is thaft]here will be nocredible
evidence at trial that Mr. Ruseasied that information with MICrown or Mrs. Ruark because of
any motivation on Mr. Ruse’s part to harm Plddri (Def.’s Br. at 18 (emphasis added).)
While this argument accurately reflects the legsiie related to causation, it deviates from the
standard of review applicable the facts in resolving motion for summary judgment.
Deltaville Boatyard doesot assert that therems evidence, omsufficient evidence, but
that there is nocredible’ evidence of Ruse’s motivation. In resolving a motion for summary
judgment, the Court may not weigh the evidencmake credibility determations, so the Court
must reject Deltaville Boatyard’s argument to the extent that it is based aredh®lity of the

evidence now before the Court. See William§taples, Inc., 372 F.3d 662, 667 (4th Cir. 2004)

(emphasis added).

Indeed, Ruse discussed the EEOC charge with Coles’ new employer, Bubbie Crown,
within days of receiving the charge. (RuseDat 33:15; Ex. 2.) Ahis deposition, Crown
explained that Ruse provided this information in order to warn him that he “may be faced with
similar circumstances.” (Crown Dep. 6:8-12.) rBwgton is once again instructive here because,
as the Supreme Court indicated, Htext matters.” 548 U.S. at 69. Addressing this point at oral
argument, Deltaville Boatyard characterized the context as one in which its owner complained
about his problems like an ill man might complalrout his maladies. And in doing so, Ruse
warned Crown that he might be faced with shene set of problems with Coles in his employ.

(Id.) A reasonable person may infeom these facts that such arwiag was given as a result of

12



Coles’ filing the EEOC charge with the intentcharacterize Coles as a problem employee,
especially since Crown was Coles’ new employEhnis inference isupported by the testimony
that Ruse and Crown are not close personal fsiesuch that Ruse “went out of his way” to
make these statements to Crown. (Ruse Dep. 34)6Ruse did not complain to a friend, but
specifically chose to complain to Coles’ new empldyer.

Deltaville Boatyard also attempts to frar@oles’ entire case as some grandiose,
paranoid, and overblown conspiratyeory allegedly hatched in secret among Ruse and the rest
of the local boatyard owners. To that end, Dél@Boatyard is corredhat there is simply no
evidence of such a well-organized effort on Rupad. But it has also been frequently observed
that “[p]Jeople of the same traceldom meet together, even for merriment and diversion, but the

conversation ends in a conspiracy against the@ubAdam Smith, An Inquiry into the Nature

and Causes of the Wealth of Nations (Hd@annan, ed. 1904) (1776). Of course, this
observation concerns monopolistidiiaeior not implicated in this employment dispute, and the
author of the text was inspired by the meoltder world of earlyndustrial London, England.
Deltaville, Virginia appears to be a warmemre hospitable place where people of the same
tradedo indeed meet together for diversion, and dovathout hatching “a conspiracy against the
public.” At oral argument, the parties agreed that the LittiE8sSQonvenience Store is a local

hub of such activity, and the location of Rusedsiversation with Crown. But while Deltaville

" Deltaville Boatyard also comés that Ruse might have shatkd EEOC charge with Coles’
future employers to somehow benefit Colesading future employers to think twice before
terminating Coles. (Def.’s Reply at 2-3.) Thiggjument cannot be taken seriously, especially
given Deltaville Boatyard’s characterizationtbé conversation between Ruse and Crown to one
in which Ruse complained about the problems iditas It is equally reasnable to infer that the
intent is to put Coles’ future employer on alerfital some pretext to tminate his employment.
Accordingly, the Court must construe suchasmmable inference in Coles’ favor in resolving

the motion._Bryant, 288 F.3d at 132.

13



Boatyard is correct that neithéris scenario nor any other fantthe record supports a grand
conspiracy, there is no legal requirement @ales establish a conspiracy to maintain a
retaliation claim. Accordingly, this charactaation of the case ha® bearing on the issue
presently before the Court, one way or the other.

The Court is also mindful that Deltaville Boatyard’'s motion implicates the motivational
element of a retaliation claimpd “summary judgment is seldom appropriate in cases wherein

particular states of mind are decisive.” lIBager v. North Carolina Agric. Extension Serv., 815

F.2d 1001, 1005 (4th Cir. 1987) (internal citationsitted); see also Marlow v. Chesterfield

Cnty. Sch. Bd., 749 F. Supp. 2d 417, 437 (E.D. Va. 2010). Although Mr. Ruse might prevail in
convincing this Court of his inneat motives at trial, when thi@ourt will be permitted to weigh
the evidence and evaluate brgdibility, summary judgment isot appropriate on the record
before the Court.
V. CONCLUSION
For the reasons discussed herein[xbendant’s Motion foSummary Judgment
(Docket No. 33) is DENIED.

An appropriate Order has previously bégsued to this effect (Docket No. 68).

5

Dennis W. Dohnal
United States Magistrate Judge

Richmond, Virginia
Dated: May 6, 2011
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