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UN)TED	STATES	D)STR)CT	COURT	EASTERN	D)STR)CT	OF	V)RG)N)A	R)C(MOND	D)V)S)ON		 	S()RLEY	S(A(EENǡ		 Plaintiffǡ	 vǤ	 	 			T(E	WELLPO)NT	COMPAN)ESǡ	)NCǤǡ		 DefendantǤ
Civil	Action	NoǤ	͵ǣͳͳBCVBͲ͹͹	

	
	

MEMORANDUM	OPINION	T()S	MATTER	is	before	the	Court	on	Defendantǯs	Motion	for	Summary	Judgment	ȋECF	NoǤ	ͳͻȌǡ	Plaintiffǯs	Motion	to	Compel	ȋECF	NoǤ	ʹͳȌǡ	and	Defendantǯs	Motion	to	Schedule	Trial	After	June	ͳǡ	ʹͲͳʹ	ȋECF	NoǤ	͵͵ȌǤ	For	the	reasons	stated	belowǡ	the	Court	GRANTS	Defendantǯs	Motion	for	Summary	Judgmentǡ	and	DEN)ES	AS	MOOT	Plaintiffǯs	Motion	to	Compel	and	Defendantǯs	Motion	to	Schedule	Trial	After	June	ͳǡ	ʹͲͳʹǤ	 	
I. BACKGROUND	

a. Factual	Background	)n	March	ʹͲͲͶǡ	Plaintiff	Shirley	Shaheen	began	working	as	a	partǦtime	nurse	consultant	for	Defendant	The	WellPoint	Companies	ȋǲWellPointǳ	or	the	ǲcompanyǳȌǤ	As	a	nurse	consultantǡ	Plaintiff	worked	on	WellPointǯs	NurseLineǡ	ǲa	ʹͶȀ͹	callǦin	operation	designed	to	provide	quick	and	immediate	advice	from	nurse	associates	to	insureds	of	Anthem	Blue	Cross	Blue	Shield	ȋa	WellPoint	subsidiaryȌǤǳ	ȋPlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	͵ȌǤ	)n	March	ʹͲͲ͸ǡ	WellPoint	promoted	Plaintiff	to	NurseLine	managerǡ	which	made	her	one	of	five	managers	responsible	for	supervising	approximately	twenty	
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NurseLine	associatesǤ	As	a	NurseLine	managerǡ	Plaintiff	was	also	responsible	for	disciplining	the	associates	when	appropriateǤ	 	On	September	ͳͳǡ	ʹͲͳͲǡ	an	incident	arose	between	Plaintiff	and	a	NurseLine	associateǡ	Linda	TaylorǤ	According	to	Plaintiffǡ	she	asked	Taylor	to	switch	cubicles	to	one	with	a	ǲClickǦtoǦTalkǳ	extensionǡ	which	Taylor	needed	to	perform	her	jobǤ	Taylor	got	frustrated	when	Plaintiff	asked	her	to	moveǡ	and	there	was	an	exchange	of	wordsǤ	Plaintiff	contends	that	at	some	point	during	the	exchangeǡ	Plaintiff	asked	Taylorǡ	ǲȏ)Ȑs	it	really	an	ordeal	to	moveǫǳ	And	Taylor	respondedǡ	ǲȏ)Ȑt	fǦǦking	isǤǳ	ȋSee	PlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	͸ȌǤ	 	A	few	days	laterǡ	Plaintiff	attended	an	online	ǲmanagerǯs	offsiteǳ	conferenceǤ	Other	NurseLine	managers	and	certain	WellPoint	personnel	also	attended	the	online	conferenceǡ	including	Kelli	Lohmeyerǡ	Director	of	the	NurseLineǢ	and	Whitney	)ngleǡ	the	WellPoint	(uman	Resources	representative	for	the	NurseLineǤ	During	the	conferenceǡ	Plaintiff	informed	Lohmeyer	and	)ngle	of	her	encounter	with	TaylorǤ	Based	on	Plaintiffǯs	account	of	the	exchange	including	Taylorǯs	use	of	the	ǲFǦwordǡǳ	Lohmeyer	and	)ngle	informed	Plaintiff	that	Taylorǯs	behavior	was	grounds	for	terminationǤ	They	instructed	Plaintiff	to	submit	a	written	description	ȋǲmemoǳȌ	of	the	incidentǡ	in	which	Plaintiff	stated	that	during	the	September	ͳͳ	exchange	Taylor	ǲresponded	in	a	verbally	hostile	matterǡǳ	used	the	ǲFǦwordǡǳ	and	that	at	least	two	other	NurseLine	associates	witnessed	the	exchangeǤ	ȋSee	PlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ExǤ	ͳǡ	at	ͷȌǤ	Plaintiff	also	stated	that	a	third	associate	was	in	the	area	and	may	have	witnessed	the	exchangeǤ	 	On	September	ͳ͹ǡ	ʹͲͳͲǡ	Plaintiff	and	another	NurseLine	managerǡ	Barbara	Wetzlerǡ	called	Taylor	and	informed	Taylor	that	her	employment	was	terminatedǤ	Pursuant	to	
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instructions	received	from	Lohmeyer	and	)ngleǡ	Shaheen	read	directly	from	the	memo	and	informed	Taylor	that	her	termination	was	based	on	Taylorǯs	conduct	during	the	September	ͳͳ	incidentǤ	Shortly	thereafterǡ	Taylor	contacted	)ngle	to	dispute	the	basis	of	her	termination	and	denied	that	she	used	the	ǲFǦwordǳ	during	her	exchange	with	PlaintiffǤ	 	Lohmeyer	and	)ngle	decided	to	open	an	investigation	into	the	exchange	between	Plaintiff	and	TaylorǤ	They	contacted	the	witnesses	that	Plaintiff	alleged	could	verify	her	version	of	the	incidentǤ	Contrary	to	Plaintiffǯs	initial	account	and	memoǡ	no	witnesses	were	able	to	verify	the	incident	as	Plaintiff	presented	itǤ	Furthermoreǡ	the	third	associate	that	Plaintiff	claimed	may	have	overheard	the	exchange	between	Plaintiff	and	Taylor	was	not	at	work	the	night	of	the	incidentǤ	Lohmeyer	and	)ngle	decided	to	meet	with	Plaintiff	again	to	resolve	the	discrepancies	between	Plaintiffǯs	original	report	and	the	witnessesǯ	accountsǤ	 	On	October	ͳ͵ǡ	ʹͲͳͲǡ	Lohmeyer	and	)ngle	met	with	Plaintiff	and	asked	her	to	provide	a	verbatim	account	of	the	September	ͳͳ	incidentǤ	Lohmeyer	and	)ngle	asked	Plaintiff	why	no	other	employees	overheard	the	exchange	and	why	no	one	could	attest	to	the	incident	specifically	as	Plaintiff	recalled	itǤ	Lohmeyer	and	)ngle	also	questioned	why	Plaintiffǯs	account	seemed	inconsistent	at	timesǤ	Plaintiff	wavered	on	the	details	of	the	incidentǡ	specifically	as	it	related	to	whether	Taylor	used	the	ǲFǦwordǳ	during	their	exchangeǡ	and	suggested	the	possibility	that	the	witnesses	just	did	not	hear	the	whole	exchange	even	though	they	were	in	the	areaǤ	ȋPlǤǯs	DepǤ	ͳ͸ͷǣͳǦʹ͵ǡ	AugǤ	͵ǡ	ʹͲͳͳǢ	PlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ț	ͶͶȌǤ	On	October	ͳͷǡ	ʹͲͳͲǡ	Lohmeyer	and	)ngle	informed	Plaintiff	that	they	believed	she	ǲmisrepresented	the	severity	of	the	situationǳ	between	her	and	TaylorǤ	They	also	informed	Plaintiff	that	her	employment	was	being	terminated	and	Taylorǯs	employment	was	being	
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reinstatedǤ	Lohmeyer	and	)ngle	noted	ǲmisconductǳ	as	the	reason	for	termination	in	Plaintiffǯs	personnel	fileǤ	 	Plaintiff	alleges	that	Lohmeyer	and	)ngleǯs	statements	to	her	on	October	ͳ͵	and	October	ͳͷ	and	those	noted	in	her	personnel	file	in	connection	with	her	termination	constitute	defamation	and	defamation	per	seǤ	Plaintiff	bases	her	claim	on	the	following	six	ǲstatementsǳ	by	Defendantǣ	ȋͳȌ	Defendantǯs	statements	during	its	October	ͳ͵	and	ͳͷ	meetings	with	Plaintiff	that	she	misrepresented	and	lied	about	the	facts	related	to	the	incident	between	her	and	TaylorǢ	ȋʹȌ	Defendantǯs	statement	during	its	October	ͳͷ	meeting	with	Plaintiff	that	she	ǲmisrepresented	the	severityǳ	of	Taylorǯs	conductǢ	ȋ͵Ȍ	Defendantǯs	note	in	Plaintiffǯs	personnel	file	that	the	reason	for	her	termination	was	ǲmisconductǳǢ	ȋͶȌ	Defendantǯs	statement	that	Plaintiff	violated	WellPointǯs	ethics	policy	by	misrepresenting	facts	related	to	a	company	investigationǢ	ȋͷȌ	Lohmeyerǯs	statement	in	an	email	to	)ngle	that	Plaintiff	did	not	offer	any	alternatives	to	terminating	TaylorǢ	and	ȋ͸Ȍ	Lohmeyerǯs	statement	in	an	email	to	)ngle	that	Plaintiff	decided	to	terminateǡ	or	recommended	termination	forǡ	TaylorǤ	ȋSee	PlǤǯs	SuppǤ	RespsǤ	DefǤsǯ	First	Set	)nterrogsǤ	͵ȌǤ	
b. Procedural	Background	 	On	February	ͳǡ	ʹͲͳͳǡ	Plaintiff	Shaheen	filed	this	diversity	action	against	Defendant	WellPoint	for	defamation	and	defamation	per	se	ȋCount	)Ȍ	and	breach	of	contract	ȋCount	))ȌǤ	On	Count	)ǡ	Plaintiff	requested	̈́ͳͲǡͲͲͲǡͲͲͲ	in	compensatory	damagesǡ	̈́͵ͷͲǡͲͲͲ	in	punitive	damagesǡ	and	preǦjudgment	interestǤ	On	Count	))ǡ	Plaintiff	requested	̈́ͳͺͷ	in	compensatory	damages	and	preǦjudgment	interestǤ	 	On	September	ʹǡ	ʹͲͳͳǡ	the	parties	entered	a	joint	stipulation	to	dismiss	the	breach	of	contract	claimǤ	ȋECFǤ	NoǤ	ͳͺȌǤ	That	same	dayǡ	Defendant	filed	the	instant	summary	
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judgment	motionǡ	and	Plaintiff	filed	the	instant	motion	to	compelǤ	On	September	ʹͲǡ	ʹͲͳͳǡ	the	parties	jointly	moved	to	continue	the	twoǦday	jury	trial	previously	set	in	this	case	to	begin	Wednesdayǡ	October	ͳʹǡ	ʹͲͳͳǤ	The	Court	granted	the	motion	to	allow	the	parties	additional	time	to	depose	each	otherǯs	expert	witnessesǤ	On	October	ͳͳǡ	ʹͲͳͳǡ	Defendant	filed	the	instant	motion	to	schedule	the	trial	in	this	case	to	a	date	after	June	ͳǡ	ʹͲͳʹǤ	
II. LEGAL	STANDARD	A	motion	for	summary	judgment	lies	only	where	ǲthe	movant	shows	that	there	is	no	genuine	dispute	as	to	any	material	fact	and	the	movant	is	entitled	to	judgment	as	a	matter	of	lawǤǳ	FedǤ	RǤ	CivǤ	PǤ	ͷ͸ȋaȌǢ	see	also	Celotex	Corp.	v.	Catrettǡ	Ͷ͹͹	UǤSǤ	͵ͳ͹ǡ	͵ʹͷ	ȋͳͻͺ͸ȌǤ	All	ǲfactual	disputes	and	any	competingǡ	rational	inferences	ȏare	resolvedȐ	in	the	light	most	favorable	to	the	party	opposing	that	motionǤǳ	Rossignol	v.	Voorhaarǡ	͵ͳ͸	FǤ͵d	ͷͳ͸ǡ	ͷʹ͵	ȋͶth	CirǤ	ʹͲͲ͵Ȍ	ȋinternal	quotation	marks	and	citations	omittedȌǤ	)n	making	its	decisionǡ	a	court	must	look	to	the	affidavits	or	other	specific	facts	pled	to	determine	whether	a	triable	issue	existsǤ	Anderson	v.	Liberty	Lobby,	Inc.ǡ	Ͷ͹͹	UǤSǤ	ʹͶʹǡ	ʹͶ͹ǦͶͻ	ȋͳͻͻ͸ȌǤ	Where	there	is	no	genuine	dispute	as	to	any	material	factǡ	it	is	the	ǲaffirmative	obligation	of	the	trial	judge	to	prevent	factually	unsupported	claims	and	defenses	from	proceeding	to	trialǤǳ	Drewitt	v.	

Prattǡ	ͻͻͻ	FǤʹd	͹͹Ͷǡ	͹͹ͺǦ͹ͻ	ȋͶth	CirǤ	ͳͻͻ͵Ȍ	ȋinternal	quotation	marks	omittedȌǤ	ǲMere	unsupported	speculation	is	not	sufficient	to	defeat	a	summary	judgment	motion	if	the	undisputed	evidence	indicates	that	the	other	party	should	win	as	a	matter	of	lawǤǳ	Francis	
v.	Booz,	Allen	&	Hamilton,	Inc.ǡ	Ͷͷʹ	FǤ͵d	ʹͻͻǡ	͵Ͳͺ	ȋͶth	CirǤ	ʹͲͲ͸ȌǤ	Summary	judgment	should	not	be	grantedǡ	howeverǡ	if	ǲthe	evidence	is	such	that	a	reasonable	jury	could	return	a	verdict	for	the	nonmoving	partyǤǳ	Andersonǡ	Ͷ͹͹	UǤSǤ	at	ʹͷͺǤ	
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Since	the	case	arises	under	the	Courtǯs	diversity	jurisdictionǡ	the	Court	applies	its	own	federal	procedural	rulesǡ	but	yields	to	the	state	substantive	law	under	which	Plaintiffǯs	claim	arisesǤ	Universal	Concrete	Prods.	Corp.	v.	Turner	Constr.	Co.ǡ	ͷͻͷ	FǤ͵d	ͷʹ͹ǡ	ͷʹͻ	ȋͶth	CirǤ	ʹͲͳͲȌ	ȋciting	Erie	R.R.	Co.	v.	Tompkinsǡ	͵ͲͶ	UǤSǤ	͸Ͷǡ	͹ͺ	ȋͳͻ͵ͺȌȌǤ	Thereforeǡ	the	Court	must	look	to	Virginia	state	law	to	evaluate	Plaintiffǯs	defamation	and	defamation	per	se	claimǤ	See	
Wells	v.	Liddyǡ	ͳͺ͸	FǤ͵d	ͷͲͷǡ	ͷʹͳ	ȋͶth	CirǤ	ͳͻͻͻȌǤ	

III. DISCUSSION	To	establish	defamation	under	Virginia	lawǡ	a	plaintiff	must	demonstrate	ȋͳȌ	publication	ofǡ	ȋʹȌ	an	actionable	statement	withǡ	ȋ͵Ȍ	the	requisite	intentǤ	Chapin	v.	Greveǡ	͹ͺ͹	FǤ	SuppǤ	ͷͷ͹ǡ	ͷ͸ʹ	ȋEǤDǤ	VaǤ	ͳͻͻʹȌǡ	aff’d	sub	nom.	Chapin	v.	KnightǦRidder,	IncǤǡ	ͻͻ͵	FǤʹd	ͳͲͺ͹ǡ	ͳͲͻʹ	ȋͶth	CirǤ	ͳͻͻ͵ȌǤ	To	prove	that	a	statement	is	actionableǡ	a	defamation	plaintiff	must	show	by	a	preponderance	of	the	evidence	not	only	that	the	statement	is	falseǡ	Jordan	

v.	Kollmanǡ	ʹ͸ͻ	VaǤ	ͷ͸ͻǡ	ͷ͹͸	ȋʹͲͲͷȌǡ	but	also	defamatoryǡ	that	isǡ	it	must	ǲtend	so	to	harm	the	reputation	of	another	as	to	lower	him	ȏor	herȐ	in	the	estimation	of	the	community	or	to	deter	third	persons	from	associating	or	dealing	with	him	ȏor	herȐǤǳ	Chapinǡ	ͻͻ͵	FǤʹd	at	ͳͲͻʹǤ	The	statement	must	rise	above	the	level	of	being	ǲmerely	offensive	or	unpleasantǳ	and	must	ǲmake	the	plaintiff	appear	odiousǡ	infamousǡ	or	ridiculousǤǳ	IdǤ	Furthermoreǡ	if	the	statement	is	a	pure	expression	of	opinionȄǲspeech	which	does	not	contain	a	provably	false	factual	connotationǡ	or	Ǥ	Ǥ	Ǥ	which	cannot	reasonably	be	interpreted	as	stating	actual	facts	about	a	personǳȄit	is	not	actionable	as	defamationǤ	Yeagle	v.	Collegiate	Timesǡ	ʹͷͷ	VaǤ	ʹͻ͵ǡ	ʹͻͷ	ȋͳͻͻͺȌǤ	Ultimatelyǡ	if	the	statement	at	issue	is	objectively	trueǡ	not	defamatoryǡ	or	a	protected	expression	of	opinionǡ	there	is	no	actionable	defamationǤ	Am.	Commc’ns	Network,	
Inc.	v.	Williamsǡ	ʹ͸Ͷ	VaǤ	͵͵͸ǡ	͵Ͷͳ	ȋʹͲͲʹȌǤ	Whether	a	statement	is	actionable	is	a	matter	of	
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law	to	be	determined	by	the	CourtǤ	See	Yeagle	v.	Collegiate	Timesǡ	ʹͷͷ	VaǤ	ʹͻ͵ǡ	ʹͻ͸	ȋͳͻͻͺȌ	ȋciting	Chaves	v.	Johnsonǡ	ʹ͵Ͳ	VaǤ	ͳͳʹǡ	ͳͳͻ	ȋͳͻͺͷȌȌǤ	The	publication	element	for	defamation	requires	a	dissemination	of	the	statement	to	a	third	party	outside	of	a	privileged	contextǤ	See	Montgomery	Ward	&	Co.	v.	Nanceǡ	ͳ͸ͷ	VaǤ	͵͸͵ǡ	͵͹ͻ	ȋͳͻ͵ͷȌǤ	)n	this	regardǡ	it	is	well	settled	under	Virginia	law	that	ǲcommunications	between	persons	on	a	subject	in	which	the	persons	have	an	interest	or	dutyǳ	and	ǲstatements	made	between	coǦemployees	and	employers	in	the	course	of	employee	disciplinary	or	discharge	mattersǳ	are	privilegedǤ	Larimore	v.	Blaylockǡ	ʹͷͻ	VaǤ	ͷ͸ͺǡ	ͷ͹ʹ	ȋʹͲͲͲȌǢ	Southeastern	Tidewater	Opportunity	Project,	Inc.	v.	Badeǡ	ʹͶ͸	VaǤ	ʹ͹͵ǡ	ʹ͹ͷǦ͹͸	ȋͳͻͻ͵ȌǤ	While	the	privilege	applies	broadly	to	statements	with	respect	to	ǲemployment	mattersǡǳ	it	is	not	absolute	and	ǲis	lost	if	defamatory	statements	are	communicated	to	third	parties	who	have	no	duty	or	interest	in	the	subject	matterǡ	even	if	those	third	parties	are	fellow	employeesǤǳ	Larimoreǡ	ʹͷͻ	VaǤ	at	ͷ͹ͶǦ͹ͷǤ	)t	is	also	well	settled	that	the	privilege	is	lost	ǲif	a	plaintiff	proves	by	clear	and	convincing	evidence	that	the	defamatory	words	were	spoken	with	commonǦlaw	maliceǤǳ	
Southeastern	Tidewater,	ʹͶ͸	VaǤ	at	ʹ͹͸	ȋciting	Smalls	v.	Wrightǡ	ʹͶͳ	VaǤ	ͷʹǡ	ͷͷ	ȋͳͻͻͳȌȌǢ	see	

also	Larimore,	ʹͷͻ	VaǤ	at	ͷ͹ͷ	ȋǲThe	rule	of	qualified	privilege	that	we	adopted	years	ago	continues	to	encourage	open	communications	on	matters	of	employment	while	not	shielding	the	use	of	such	communications	for	an	individualǯs	personal	malicious	purposesǤǳȌǤ	Common	law	malice	is	ǲbehavior	actuated	by	motives	of	personal	spiteǡ	or	illǦwillǡ	independent	of	the	occasion	on	which	the	communication	was	madeǤǳ	Southeastern	

Tidewater,	ʹͶ͸	VaǤ	at	ʹ͹͸	ȋciting	Smallsǡ	ʹͶͳ	VaǤ	at	ͷͷȌǢ	see	also	Larimore,	ʹͷͻ	VaǤ	at	ͷ͹͵	ȋǲThe	question	is	not	as	to	the	truth	or	falsity	of	the	communicationǡ	or	whether	the	action	
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taken	by	the	defendant	with	reference	thereto	or	based	thereon	was	right	or	wrongǡ	but	whether	the	defendant	in	making	the	publication	acted	in	good	faith	or	was	inspired	by	maliceǤǳȌǤ	)n	other	wordsǡ	to	defeat	the	qualified	privilegeǡ	the	plaintiff	must	prove	that	ǲthe	communication	was	actuated	by	some	sinister	or	corrupt	motive	such	as	hatredǡ	revengeǡ	personal	spiteǡ	ill	willǡ	or	desire	to	injure	the	plaintiffǢ	or	Ǥ	Ǥ	Ǥ	that	the	communication	was	made	with	such	gross	indifference	and	recklessness	as	to	amount	to	a	wanton	or	wilful	disregard	of	the	rights	of	the	plaintiffǤǳ	Southeastern	Tidewater,	ʹͶ͸	VaǤ	at	ʹ͹͸	ȋquoting	
Preston	v.	Landǡ	ʹʹͲ	VaǤ	ͳͳͺǡ	ͳʹͲ	ȋͳͻ͹ͻȌȌǤ	 	(ereǡ	there	is	no	allegation	that	Defendant	communicated	the	statements	to	an	uninterested	thirdǦpartyǢ	thereforeǡ	the	issue	is	whether	Defendantǯs	statements	were	made	with	commonǦlaw	maliceǤ	Plaintiff	argues	that	key	factual	disputes	exist	as	to	whether	Defendantǯs	statements	were	actuated	by	malice	or	an	otherwise	reckless	disregard	for	the	truthǡ	thereby	removing	any	privilege	that	might	otherwise	apply	to	the	statementsǤ	Specificallyǡ	Plaintiff	alleges	that	Defendantǯs	statements	were	made	ǲintentionallyǡ	willfullyǡ	maliciouslyǡ	out	of	personal	spite	and	ill	will	against	ȏPlaintiffȐ	and	with	utter	and	conscious	disregard	of	her	rightsǤǳ	ȋComplǤ	ț	͸ͳȌǤ	Plaintiff	contends	that	Defendantǯs	statement	that	she	ǲmisrepresented	the	severityǳ	of	her	exchange	with	Taylor	amounts	to	Defendant	calling	her	a	ǲliarǤǳ	ȋPlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	țț	ͶͻǦͷͲȌǤ	Plaintiff	also	contends	that	Defendantǯs	note	in	Plaintiffǯs	file	that	she	was	terminated	for	ǲmisconductǳ	implies	that	she	violated	Defendantǯs	ethics	policyǤ	ȋSee	PlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ț	ͷ͵ȌǤ	 	Plaintiffǯs	basic	theory	is	that	Defendantǯs	decision	to	fire	her	was	prompted	by	Defendantǯs	need	to	cover	its	hasty	decision	to	fire	Taylor	without	an	adequate	
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investigation	and	possible	lawsuit	by	TaylorǤ	Plaintiff	argues	that	Defendant	ǲnever	asked	the	right	questionsǳ	during	its	ǲgrossly	inadequateǳ	investigation	of	the	exchange	between	Plaintiff	and	Taylor	that	ultimately	led	to	Plaintiffǯs	terminationǤ	ȋPlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ʹǡ	ț	͵ͻȌǤ	Plaintiff	further	argues	that	it	was	never	her	choice	or	desire	to	terminate	Taylorǡ	and	Defendant	failed	to	conduct	an	ǳindependent	factǦfinding	investigation	into	the	facts	related	to	the	incidentǳ	between	Plaintiff	and	Taylor	before	firing	TaylorǤ	ȋPlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ț	ʹ͸ȌǤ	According	to	Plaintiffǡ	ǲwhile	no	one	confirmed	that	any	Ǯinappropriate	languageǯ	was	usedǡ	no	one	confirmed	or	denied	the	presence	or	absence	of	any	cuss	wordsǡ	because	no	one	was	ever	specifically	asked	about	such	words	ȋone	way	or	the	otherȌǤǳ	ȋPlǤǯs	MemǤ	Oppǯn	DefǤǯs	MotǤ	SummǤ	JǤ	ț	͵ͻȌǤ	Ultimatelyǡ	Plaintiff	alleges	that	when	threatened	with	a	possible	lawsuit	by	Taylorǡ	Defendant	decided	to	fire	Plaintiff	to	cover	its	tracks	andǡ	in	the	process	of	doing	soǡ	maliciously	and	recklessly	made	defamatory	statements	about	PlaintiffǤ	 	While	Plaintiff	challenges	the	applicability	of	the	qualified	privilege	to	Defendantǯs	statementsǡ	the	crux	of	her	argument	is	that	the	privilege	should	not	apply	because	Defendantǯs	statements	were	made	maliciouslyǤ	Plaintiffǡ	howeverǡ	fails	to	provide	any	clear	and	convincing	evidence	of	malice	on	Defendantǯs	partǤ	The	statements	alleged	by	Plaintiff	to	be	defamatory	all	concern	Defendantǯs	investigation	into	the	exchange	between	Plaintiff	and	TaylorȄall	subject	to	the	qualified	privilegeǤ	Plaintiff	has	not	provided	sufficient	evidence	to	overcome	this	hurdleǡ	and	Defendantǯs	decision	to	investigate	the	incident	between	Plaintiff	and	Taylor	and	its	conclusions	based	on	its	investigation	cannot	be	secondǦguessed	by	the	CourtǤ	 	
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Ultimatelyǡ	beyond	her	own	allegationsǡ	Plaintiff	does	not	give	any	basis	for	a	reasonable	jury	to	conclude	that	Defendantǯs	statements	were	made	with	the	requisite	intent	to	defame	PlaintiffǤ	Defendantǯs	statements	were	made	internally	in	the	wake	of	Taylorǯs	denial	that	she	used	the	ǲFǦwordǳ	during	her	exchange	with	Plaintiffǡ	the	failure	of	any	witnesses	to	corroborate	the	incident	as	Plaintiff	presented	itǡ	and	Plaintiffǯs	failure	to	consistently	report	whether	Taylor	used	the	ǲFǦwordǳ	during	their	exchangeǤ	(enceǡ	while	Plaintiff	may	find	fault	with	Defendantǯs	investigation	and	Defendantǯs	decision	to	terminate	herǡ	such	does	not	support	a	showing	by	clear	and	convincing	evidence	that	Defendant	acted	with	maliceǤ	Plaintiff	has	not	demonstrated	that	Defendantǯs	statements	constitute	actionable	defamationǤ	 	Plaintiff	also	alleges	that	Defendantǯs	statements	constitute	defamation	per	seǤ	Under	Virginia	lawǡ	a	statement	is	defamatory	per	se	if	it	ȋͳȌ	imputes	the	commission	of	a	crime	involving	moral	turpitude	to	a	party	for	which	the	party	may	be	convictedǢ	ȋʹȌ	imputes	that	a	party	is	infected	with	a	contagious	disease	which	would	exclude	the	party	from	societyǢ	ȋ͵Ȍ	imputes	that	a	party	is	unfit	to	perform	the	duties	of	the	partyǯs	employmentǡ	or	want	of	integrity	in	the	discharge	of	those	dutiesǢ	or	ȋͶȌ	prejudices	a	party	in	the	partyǯs	profession	or	tradeǤ	Tronfeld	v.	Nationwide	Mut.	Ins.	Co.ǡ	ʹ͹ʹ	VaǤ	͹Ͳͻǡ	͹ͳ͵	ȋʹͲͲ͸Ȍ	ȋciting	Fleming	v.	Mooreǡ	ʹʹͳ	VaǤ	ͺͺͶǡ	ͺͺͻ	ȋͳͻͺͳȌȌǤ	 	(ereǡ	Plaintiff	claims	that	ǲthe	false	statements	all	involve	)ngleǯs	and	Lohmeyerǯs	ȋand	therefore	WellPointǯsȌ	effort	to	falsely	accuse	Shaheen	of	professional	incompetence	and	thus	these	statements	constitute	defamation	per	seǤǳ	ȋComplǤ	ț	ͷͺȌǤ	)n	this	veinǡ	Plaintiff	must	establish	that	there	is	ǲa	nexus	between	the	content	of	the	defamatory	statement	and	the	skills	or	character	required	to	carry	out	the	particular	occupation	of	the	
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plaintiffǤǳ	Flemingǡ	ʹʹͳ	VaǤ	at	ͺͻͲǤ	Furthermoreǡ	for	a	statement	to	be	actionable	under	this	testǡ	it	must	be	ǲnecessarily	hurtful	in	its	effect	upon	plaintiff̵s	business	and	must	affect	ȏthe	plaintiffȐ	in	his	ȏor	herȐ	particular	trade	or	occupationǤǳ	IdǤ	at	ͺͺͲǦͻͲǤ	 	As	stated	earlierǡ	Defendantǯs	statements	in	Plaintiffǯs	personnel	file	and	those	made	with	respect	to	her	termination	have	a	logical	basis	in	light	of	the	circumstancesǤ	The	record	does	not	support	a	finding	that	the	statements	were	negligently	madeǡ	see	Suarez	v.	

Loomis	Armored	US,	LLCǡ	NoǤ	͵ǣͳͲǦCVǦ͸ͻͲǡ ʹͲͳͲ	UǤSǤ	DistǤ	LEX)S	ͳʹͻ͵͵ͷǡ	at	ȗ͸	ȋEǤDǤ	VaǤ	DecǤ	͹ǡ	ʹͲͳͲȌ	ȋǲPrivate	plaintiffs	alleging	defamation	per	se	must	prove	that	the	defendant	acted	negligently	by	a	preponderance	of	the	evidenceǤǳȌǡ	or	made	with	maliceǡ	ill	willǡ	or	any	form	of	spite	against	PlaintiffǤ	Defendantǯs	statements	which	articulated	the	basis	for	Plaintiffǯs	termination	are	all	reasonable	conclusions	based	on	the	facts	brought	to	lightǣ	ȋͳȌ	not	a	single	witness	corroborated	Plaintiffǯs	accountǢ	ȋʹȌ	one	person	that	Plaintiff	alleged	witnessed	the	incident	was	not	even	at	workǢ	ȋ͵Ȍ	Plaintiffǯs	inconsistent	reports	of	the	incidentǢ	and	ȋͶȌ	Taylorǯs	consistent	denial	of	using	the	ǲFǦwordǤǳ	While	Defendantǯs	decision	might	have	been	adverse	to	Plaintiffǡ	it	was	reasonableǤ	Based	on	the	circumstancesǡ	Defendantǯs	decision	to	terminate	Plaintiff	was	rational	and	not	negligently	madeǤ	Againǡ	there	is	no	evidence	that	Defendantǯs	statements	were	made	with	maliceǡ	ill	willǡ	or	spite	against	PlaintiffǤ	 	)n	sumǡ	Plaintiff	cannot	defeat	the	qualified	privilege	because	she	has	failed	to	prove	by	clear	and	convincing	evidence	that	Defendantǯs	statements	were	made	with	commonǦlaw	maliceǤ	Thereforeǡ	Plaintiff	has	failed	to	show	the	existence	of	a	genuine	dispute	as	to	any	material	fact	on	the	issue	of	whether	Defendantǯs	statements	constitute	defamation	or	defamation	per	seǤ	Accordinglyǡ	the	Court	GRANTS	Defendantǯs	Motion	for	
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Summary	JudgmentǤ	
IV. CONCLUSION	For	the	foregoing	reasonsǡ	the	Court	GRANTS	Defendantǯs	Motion	for	Summary	Judgmentǡ	and	DEN)ES	AS	MOOT	Plaintiffǯs	Motion	to	Compel	and	Defendantǯs	Motion	to	Schedule	Trial	After	June	ͳǡ	ʹͲͳʹǤ	Let	the	Clerk	send	a	copy	of	this	Memorandum	Opinion	to	all	counsel	of	recordǤ	An	appropriate	order	shall	issueǤ			

	
ENTERED	this	 	 	 ͵rd	̴̴	 	 	 day	of	November	ʹͲͳͳǤ		

		 	 	 	 	 	 	 	 	 	 	 	 	 ȀsȀ	 	 	 	 	 	 	 	 	 	 	James	RǤ	Spencer	Chief	United	States	District	Judge	


