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UN)TED	STATES	D)STR)CT	COURT	EASTERN	D)STR)CT	OF	V)RG)N)A	R)C(MOND	D)V)S)ON		 	L)NDA	COSTELLO,	 	Plaintiff,	v.		BEVERLY	JO(NSON	et	al.,		 Defendants.
Civil	Action	No.	͵:ͳͳBCVBͳͻͺ	

	
	

MEMORANDUM	OPINION	T()S	MATTER	is	before	the	Court	on	the	Motion	to	Dismiss	filed	by	Defendants	Beverly	Johnson	and	SP	Place	One,	LP	ȋECF	No.	ͶȌ.	Pro	se	plaintiff	Linda	Costello	alleges	that	Johnson	and	SP	Place	One	ȋcollectively,	the	ǲDefendantsǳȌ	violated	the	Fair	(ousing	Act	ȋF(AȌ	by	failing	to	provide	accommodations	she	requested	as	a	result	of	her	disability.	She	also	alleges	that	Johnson	committed	a	battery	against	her.	The	Defendants	have	moved	to	dismiss	the	Complaint	in	its	entirety.	After	examining	the	record	and	the	memoranda	filed	by	both	parties,	the	Court	finds	that	oral	argument	is	unnecessary	because	the	facts	and	contentions	are	adequately	presented	and	oral	argument	would	not	aid	in	the	decisional	process.	E.D.	Va.	Loc.	Civ.	R.	͹ȋJȌ.	For	the	reasons	discussed	below,	the	Court	will	grant	the	motion.	
I. BACKGROUND	

A. Complaint	and	Attachment	
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Pro	se	plaintiff	Linda	Costello	filed	this	action	against	Beverly	Johnson	and	SP	Place	One,	LP,	in	March	ʹͲͳͳ.	The	Complaint,	which	is	a	two‐page	handwritten	document,	does	not	state	any	causes	of	action.	)nstead,	it	briefly	describes	how	Defendant	Beverly	Johnson,	manager	of	Place	One,	ǲbumped	ȋslammedȌ	into	[the	Plaintiff]	so	hard	that	[the	Plaintiff]	almost	fell.ǳ	ȋCompl.,	ECF	No.	ͳ,	at	ʹȌ.	The	Complaint	makes	no	mention	of	Defendant	SP	Place	One,	LP.	Costello	attached	to	her	Complaint	a	housing	discrimination	complaint	that	she	appears	to	have	filed	with	the	United	States	Department	of	(ousing	and	Urban	Development	ȋ(UDȌ	in	ʹͲͳͲ.	ȋ(UD	Compl.,	ECF	No.	ͳ‐ͳȌ.	Costelloǯs	Complaint	does	not	mention	or	refer	to	this	document	or	any	allegation	contained	in	it.	)n	the	(UD	complaint,	Costello	alleges	that	Place	One	Apartments	discriminated	against	her	on	the	basis	of	disability	by	having	ǲdiscriminatory	terms,	conditions,	privileges,	or	services	and	facilitiesǳ	and	by	failing	to	make	reasonable	accommodations.	ȋECF	No.	ͳ‐ͳ,	at	ͳȌ.	The	(UD	complaint	states	that	Costello	has	had	mold	and	mildew	in	her	apartment	since	ʹͲͲʹ	and	that	they	have	affected	her	ǲhealth	issues,ǳ	which	appear	to	be	heart	disease,	emphysema,	and	asthma.	Id.	at	ʹ.	She	also	alleges	that	her	doctor	directed	her	to	move	out	of	the	apartment.	She	provides	multiple	dates	for	the	discrimination,	including	ʹͲͲʹ	ȋǲthe	Complainant	alleges	that	since	ʹͲͲʹ,	she	has	been	dealing	with	mold	and	mildew	issues	in	her	apartment,ǳ	id.	at	ʹȌ;	August	ͳͷ,	ʹͲͲͻ	ȋidentified	as	ǲ[t]he	most	recent	date	on	which	the	alleged	discrimination	occurred,ǳ	id.Ȍ;	and	February	ͷ,	ʹͲͳͲ	ȋǲThe	Complainant	alleges	that	the	mold	and	mildew	issues	are	still	a	problem	as	of	February	ͷ,	ʹͲͳͲ,ǳ	id.Ȍ.	)n	a	handwritten	addition	to	the	(UD	complaint,	Costello	claims	that	the	ǲhousing	
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discrimination,	disability	discrimination,	and	discrimination	with	violence,	neglect	and	abuse,	by	Beverly	Johnson,	began	on	January[]	ʹͲͲͻ	and	are	continuing.ǳ	Id.	at	͵.	
B. Motion	to	Dismiss	

The	Defendants	filed	a	motion	to	dismiss	pursuant	to	Rules	ͳʹȋbȌȋͳȌ	and	ͳʹȋbȌȋ͸Ȍ	of	the	Federal	Rules	of	Civil	Procedure.	The	Defendants	argue	that	Costello	failed	to	make	specific	jurisdictional	allegations,	that	the	Court	lacks	subject	matter	jurisdiction	over	an	apparent	battery	claim,	that	the	Complaint	is	barred	by	the	applicable	statute	of	limitations,	and	that	the	Complaint	fails	to	allege	any	facts	sufficient	to	show	discrimination	under	the	Fair	(ousing	Act.	The	Plaintiff	responded	with	a	ʹͺ‐page	handwritten	document.	)n	the	response,	she	states	that	the	Defendants	have	violated	Section	ͷͲͶ	of	the	Rehabilitation	Act	of	ͳͻ͹͵,	Title	))	of	the	Americans	with	Disabilities	Act	of	ͳͻͻͲ,	Title	V)	of	the	Civil	Rights	Act	of	ͳͻ͸Ͷ,	Title	)	of	the	(ousing	and	Community	Development	Act	of	ͳͻ͹Ͷ,	Executive	Order	ͳͳͲ͸͵,	the	Fair	(ousing	Act,	and	Title	V)))	of	the	Civil	Rights	Act	of	ͳͻ͸ͺ.	She	appears	to	focus	her	argument	on	the	battery	and	housing	discrimination	claims,	alleging	that	the	Defendantsǯ	failure	to	remediate	mold	is	affecting	her	respiratory	problems	and	interfering	with	her	daily	activities.	She	alleges	that	she	has	requested	two	reasonable	accommodations	to	remediate	the	mold	problem:	replacing	her	cabinets	and	contacting	a	mold	removal	specialist.	After	the	Defendants	filed	their	reply	brief,	the	Plaintiff	filed	a	ͳͻ‐page	handwritten	supplemental	response.	The	Defendants	object	to	this	supplemental	response	because	the	
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Plaintiff	failed	to	request	the	Courtǯs	permission	to	file	the	document	and	because	she	raises	new	facts	that	are	irrelevant	to	the	issues	raised	in	the	motion	to	dismiss.	Costelloǯs	response	and	supplemental	response	are	both	disjointed	and	largely	unresponsive	to	the	motion	to	dismiss.	Rather	than	present	legal	arguments	regarding	the	sufficiency	of	the	Complaint,	the	Plaintiff	essentially	acknowledges	its	inadequacies	and	presents	an	entirely	new	set	of	factual	allegations	and	legal	claims.ͳ	
II. LEGAL	STANDARD	

Rule	ͳʹ	allows	a	defendant	to	raise	a	number	of	defenses	to	a	claim	for	relief	at	the	pleading	stage.	Among	these	are	the	defenses	that	a	court	lacks	subject‐matter	jurisdiction	over	the	case,	see	Fed.	R.	Civ.	P.	ͳʹȋbȌȋͳȌ,	and	that	the	pleadings	fail	to	state	a	claim	upon	which	the	Court	can	grant	relief,	see	Fed.	R.	Civ.	P.	ͳʹȋbȌȋ͸Ȍ.	A	court	must	typically	construe	the	pleadings	of	a	pro	se	plaintiff	liberally,	see	Erickson	v.	Pardus,	ͷͷͳ	U.S.	ͺͻ,	ͻͶ	ȋʹͲͲ͹Ȍ,	especially	when	the	plaintiff	alleges	civil	rights	violations.	Brown	v.	N.C.	Dep’t	of	Corrections,	͸ͳʹ	F.͵d	͹ʹͲ,	͹ʹͶ	ȋͶth	Cir.	ʹͲͳͲȌ;	also	Gordon	v.	Leeke,	ͷ͹Ͷ	F.ʹd	ͳͳͶ͹,	ͳͳͷͳ	ȋͶth	Cir.	ͳͻ͹ͺȌ.	Nonetheless,	a	court	considering	a	motion	to	dismiss	must	still	evaluate	the	pro	se	plaintiff=s	pleadings	according	to	the	standards	developed	under	Rule	ͺ.	Davis	v.	Bacigalupi,	͹ͳͳ	F.	Supp.	ʹd	͸Ͳͻ,	͸ͳͷ	ȋE.D.	Va.	ʹͲͳͲȌ.	)n	doing	so,	the	Court	may	not	construct	legal	arguments	that	the	plaintiff	has	not	made.	Farabee	v.	Feix,	ͳͳͻ	Fed.	Appǯx	Ͷͷͷ,	Ͷͷͺ	n.ʹ	ȋͶth	Cir.	ʹͲͲͷȌ;	also	Adam	v.	Wells	Fargo	Bank,	N.A.,	No.	ͳ:Ͳͻ–CV–ʹ͵ͺ͹,	ʹͲͳͲ	WL	͵ͲͲͳͳ͸Ͳ	ȋD.	Md.	July	ʹͺ,	ʹͲͳͲȌ.	
                                                 ͳ	 	 )n	her	response,	Costello	appears	to	attempt	to	set	forth	claims	of	retaliation	under	the	Fair	(ousing	Act.	See	Ͷʹ	U.S.C.	§	͵͸ͳ͹.	She	does	not,	however,	raise	retaliation	as	a	claim	in	her	Complaint	or	in	the	(UD	complaint.	As	discussed	below,	the	Court	concludes	that	Costello	has	failed	to	plead	facts	showing	that	her	requests	for	mold	remediation	were	protected	by	the	F(A.	Accordingly,	the	Court	will	not	consider	the	retaliation	claim.	
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A. Rule	12(b)(1)	On	a	motion	to	dismiss	pursuant	to	Rule	ͳʹȋbȌȋͳȌ,	defendants	may	attack	subject‐matter	jurisdiction	by	contending	that	the	complaint	fails	to	sufficiently	allege	facts	upon	which	the	Court	may	make	a	finding	of	subject‐matter	jurisdiction,	or	they	may	contend	that	the	jurisdictional	facts	are	untrue.	King	v.	Riverside	Reg=l	Med.	Ctr.,	ʹͳͳ	F.	Supp.	ʹd	͹͹ͻ,	͹ͺͲ	ȋE.D.	Va.	ʹͲͲʹȌ.	)n	both	situations,	the	burden	is	on	the	plaintiff,	as	the	party	asserting	jurisdiction,	to	prove	that	federal	jurisdiction	is	proper.	Adams	v.	Bain,	͸ͻ͹	F.ʹd	ͳʹͳ͵,	ͳʹͳͻ	ȋͶth	Cir.	ͳͻͺʹȌ.	)f	the	defendant	asserts	that	the	complaint	fails	to	allege	sufficient	jurisdictional	facts,	then	the	facts	alleged	in	the	complaint	are	assumed	to	be	true.	King,	ʹͳͳ	F.	Supp.	ʹd	at	͹ͺͲ.	AThe	court	construes	all	facts	in	favor	of	the	plaintiff,	and	it	relies	solely	on	the	pleadings,	disregarding	affidavits	or	other	materials.@	Id.	ȋciting	Adams,	͸ͻ͹	F.ʹd	at	ͳʹͳͻȌ.	)f,	however,	the	defendant	asserts	that	the	jurisdictional	facts	are	not	true,	Ano	presumption	of	truthfulness	attaches	to	the	allegations	in	the	complaint,	and	the	trial	court	must	weigh	the	evidence	presented	and	evaluate	for	itself	the	merits	of	the	jurisdictional	claims.@	Id.	ȋciting	Arthur	Young	&	Co.	v.	City	of	Richmond,	ͺͻͷ	F.ʹd	ͻ͸͹,	ͻ͹ͳ	n.Ͷ	ȋͶth	Cir.	ͳͻͻͲȌȌ.	
B. Rule	12(b)(6)	Where	a	motion	pursuant	to	Rule	ͳʹȋbȌȋ͸Ȍ	contends	that	a	plaintiff=s	pleadings	are	insufficient	to	show	entitlement	to	relief,	a	court	must	resolve	the	motion	by	reference	to	the	allegations	in	the	complaint.	See	Francis	v.	Giacomelli,	ͷͺͺ	F.͵d	ͳͺ͸,	ͳͻʹ	ȋͶth	Cir.	ʹͲͲͻȌ.	The	question	then	before	the	court	is	whether	the	complaint	contains	Aa	short	and	plain	statement	of	the	claim	showing	that	the	pleader	is	entitled	to	relief@	in	both	Alaw	and	fact.@	
Id.	at	ͳͻʹ‐ͻ͵.	
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The	pleadings	need	not	be	supported	by	evidence	but	must	Astate	a	claim	to	relief	
that	is	plausible	on	its	face.@	Id.	at	ͳͻ͵	ȋciting	Ashcroft	v.	Iqbal,	ͳʹͻ	S.Ct.	ͳͻ͵͹,	ͳͻͶͻ	ȋʹͲͲͻȌȌ.	A	plausible	claim	is	one	that	contains	more	than	just	Aunadorned,	the‐defendant‐unlawfully‐harmed‐me‐accusation[s].@	Iqbal,	ͳʹͻ	S.Ct.	at	ͳͻͶͻ.	)f	the	complaint	allegesCdirectly	or	indirectlyCeach	of	the	elements	of	a	viable	legal	theory,	the	plaintiff	should	be	given	the	opportunity	to	prove	that	claim.	 	)n	resolving	a	ͳʹȋbȌȋ͸Ȍ	motion,	a	court	must	regard	as	true	all	of	a	plaintiff=s	well‐pled	allegations,	Mylan	Labs,	Inc.	v.	Matkari,	͹	F.͵d	ͳͳ͵Ͳ,	ͳͳ͵Ͷ	ȋͶth	Cir.	ͳͻͻ͵Ȍ,	as	well	as	any	facts	that	could	be	proven	consistent	with	those	allegations,	Hishon	v.	King	&	

Spalding,	Ͷ͸͹	U.S.	͸ͻ,	͹͵	ȋͳͻͺͶȌ.	)n	contrast,	the	court	does	not	have	to	accept	legal	conclusions	couched	as	factual	allegations,	Bell	Atlantic	Corp.	v.	Twombly,	ͷͷͲ	U.S.	ͷͶͶ,	ͷͷͷ	ȋʹͲͲ͹Ȍ,	or	Aunwarranted	inferences,	unreasonable	conclusions,	or	arguments,@	E.	Shore	

Mkts.,	Inc.	v.	J.D.	Assocs.	Ltd.	P=ship,	ʹͳ͵	F.͵d	ͳ͹ͷ,	ͳͺͲ	ȋͶth	Cir.	ʹͲͲͲȌ.	See	also	Iqbal,	ͳʹͻ	S.	Ct.	at	ͳͻͷͲ.	With	these	principles	in	mind,	a	court	must	ultimately	ascertain	whether	the	plaintiff	has	stated	a	plausible,	not	merely	speculative,	claim	for	relief.	
III. DISCUSSION	

A. Supplemental	Response	Under	Rule	͹ȋFȌ	of	the	Local	Rules	of	Civil	Procedure,	parties	must	receive	leave	of	court	to	file	briefs	beyond	the	initial	memorandum,	response,	and	reply.	The	Defendants	object	to	Costelloǯs	ͳͻ‐page	supplemental	response.	ȋECF	No.	ͻȌ.	Because	this	document	is	largely	unresponsive	to	the	Defendantsǯ	legal	arguments	and	because	Costelloǯs	pro	se	status	does	not	completely	exempt	her	from	the	Courtǯs	procedural	rules,	the	Court	has	not	
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considered	this	document.	See	Davis,	͹ͳͳ	F.	Supp.	ʹd	at	͸ͳͷ	ȋnoting	that	ǲthe	Supreme	Court	has	made	clear	that	it	Ǯha[s]	never	suggested	that	procedural	rules	in	ordinary	civil	litigation	should	be	interpreted	so	as	to	excuse	mistakes	by	those	who	proceed	without	counselǳȌ.	
B. Fair	Housing	Act	Claim	(Rule	12(b)(6))	The	Fair	(ousing	Act,	as	amended	by	the	Fair	(ousing	Amendments	Act	of	ͳͻͺͺ,	ȋF(AȌ	prohibits	discrimination	ǲagainst	any	person	in	the	terms,	conditions,	or	privileges	of	sale	or	rental	of	a	dwelling,	or	in	the	provision	of	services	of	facilities	with	such	dwelling,	because	of	a	handicap.ǳ	Ͷʹ	U.S.C.	§	͵͸ͲͶȋfȌȋʹȌ.	Such	discrimination	includes	ǲa	refusal	to	make	reasonable	accommodations	in	rules,	policies,	practices,	or	services,	when	such	accommodations	may	be	necessary	to	afford	such	person	equal	opportunity	to	use	and	enjoy	a	dwelling.ǳ	Id.	§	͵͸ͲͶȋfȌȋ͵ȌȋbȌ.	To	state	a	claim	for	failure	to	provide	reasonable	accommodations,	a	plaintiff	must	plead	facts	showing	that	the	requested	accommodation	is	ǲȋͳȌ	reasonable	and	ȋʹȌ	necessary	ȋ͵Ȍ	to	afford	handicapped	persons	equal	opportunity	to	use	and	enjoy	housing.ǳ	Bryant	Woods	Inn,	Inc.	v.	Howard	County,	Md.,	ͳʹͶ	F.͵d	ͷͻ͹,	͸Ͳ͵	ȋͶth	Cir.	ͳͻͻ͹Ȍ.	A	reasonable	accommodation	is	one	that	is	ǲboth	efficacious	and	proportional	to	the	costs	to	implement	it.ǳ	Matarese	v.	Archstone	Pentagon	City,	͹͸ͳ	F.	Supp.	ʹd	͵Ͷ͸,	͵͸Ͷ	ȋE.D.	Va.	ʹͲͳͳȌ	ȋciting	Wis.	Cmty.	Servs.,	Inc.	v.	City	of	Milwaukee,	Ͷ͸ͷ	F.͵d	͹͵͹,	͹Ͷͻ	ȋ͹th	Cir.	ʹͲͲ͸ȌȌ.	A	necessary	accommodation	is	one	that	is	directly	linked	to	the	equal	opportunity	to	be	provided	to	the	disabled	person;	ǲif	the	proposed	accommodation	provides	no	direct	amelioration	of	a	disabilityǯs	effect,	it	cannot	be	said	to	be	Ǯnecessary.ǯǳ	
Bryant	Woods	Inn,	Inc.,	ͳʹͶ	F.͵d	at	͸ͲͶ	ȋciting	Bronk	v.	Ineichen,	ͷͶ	F.͵d	Ͷʹͷ,	Ͷʹͻ	ȋ͹th	Cir.	ͳͻͻͷȌȌ.	Finally,	the	F(A	only	requires	that	disabled	persons	have	equal	opportunities	in	
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housing.	Therefore,	ǲnot	every	practice	that	creates	a	general	inconvenience	or	burden	on	the	person	with	a	handicap	needs	to	be	modified.ǳ	Matarese,	͹͸ͳ	F.	Supp.	ʹd	at	͵͸Ͷ.	The	Defendant	has	moved	to	dismiss	the	Plaintiffǯs	F(A	claim	on	two	grounds:	ȋͳȌ	that	any	applicable	statute	of	limitations	has	expired	and	ȋʹȌ	the	Plaintiff	has	not	pled	facts	sufficient	to	show	discrimination.	 	
1. Statute	of	Limitations	The	F(A	has	a	two‐year	statute	of	limitations	for	aggrieved	persons	bringing	civil	suits.	Ͷʹ	U.S.C.	§	͵͸ͳ͵ȋaȌȋͳȌȋAȌ.	The	time	to	file	a	civil	suit	is	tolled	while	an	administrative	proceeding	is	pending.	Id.	§	͵͸ͳ͵ȋaȌȋͳȌȋBȌ.	When	a	continuing	violation	is	alleged,	each	new,	discrete	occurrence	of	discrimination	revives	the	statute	of	limitations.	Havens	Realty	

Corp.	v.	Coleman,	Ͷͷͷ	U.S.	͵͸͵,	͵ͺͲ‐ͺͳ	ȋͳͻͺʹȌ.	)n	the	Fourth	Circuit,	a	ǲcontinuing	violation	is	occasioned	by	continual	unlawful	acts,	not	continual	ill	effects	from	an	original	violation.ǳ	
Nat’l	Adver.	Co.	v.	City	of	Raleigh,	ͻͶ͹	F.ʹd	ͳͳͷͺ,	ͳͳ͸͸	ȋͶth	Cir.	ͳͻͻͳȌ.	Although	the	Plaintiff	contends	that	her	claims	are	not	barred	by	the	two‐year	statute	of	limitations,	her	pleadings	state	facts	that	prove	otherwise.	)n	her	(UD	complaint,	Costello	clearly	states	ǲthat	since	ʹͲͲʹ,	she	has	been	dealing	with	mold	and	mildew	issues	in	her	apartmentǳ	and	that	Johnson	ǲhas	never	resolved	the	mold	and	mildew	problems.ǳ	ȋECF	No.	ͳ‐ͳ,	at	ʹȌ.	Thus,	rather	than	alleging	that	new,	discrete	acts	of	discrimination	have	occurred	within	the	past	two	years,	Costelloǯs	claims	are	that	the	Defendants	failed	to	satisfy	her	ʹͲͲʹ	request	to	remediate	mold.	)n	Jersey	Heights	Neighborhood	Association	v.	

Glendening,	the	Fourth	Circuit	held	that	ǲevery	refusal	to	reconsider	[a	decision]	does	not	revive	the	limitations	period	for	the	original	.	.	.	decision.ǳ	ͳ͹Ͷ	F.͵d	ͳͺͲ,	ͳͺͻ	ȋͶth	Cir.	ͳͻͻͻȌ.	Allowing	Costello	to	claim	that	each	repeated	complaint	revived	the	statute	of	
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limitations	would	relieve	her	of	her	ǲduty	of	reasonable	diligence	in	pursuing	[her]	claims.ǳ	
Id.	at	ͳͳ͸ͺ.	Perhaps	with	some	recognition	that	the	ʹͲͲʹ	date	would	prove	problematic,	in	her	response	to	the	motion	to	dismiss	Costello	alleges	that	the	mold	problems	began	in	January	ʹͲͲͻ,	when	ǲCostello	found	mold	under	the	kitchen	sink	ȋand	leadȌ.	This	was	the	beginning.ǳ	ȋResp.,	ECF	No.	͸,	at	͸Ȍ.	She	then	alleges	that	a	building	inspector	visited	her	apartment	in	February,	March,	and	August	ʹͲͲͻ	and	found	mold.	Viewed	in	the	light	most	favorable	to	Costello,	these	visits	are	simply	evidence	that	her	initial	request	to	remediate	mold	had	not	been	satisfied.	Costello	also	claims	that	on	multiple	occasions	she	asked	Johnson	to	address	the	mold	problems,	including	in	January	ʹͲͲͻ	and	on	March	ͷ,	ʹͲͲͻ,	when	she	asked	Johnson	to	contact	a	mold	removal	specialist.	According	to	Costello,	these	problems	continued	to	exist	in	August	ʹͲͲͻ	and	through	the	filing	of	her	complaint	in	March	ʹͲͳͳ.	To	plead	facts	showing	that	the	statute	of	limitations	does	not	bar	her	claim	for	relief	under	the	F(A,	Costello	would	need	to	allege	that	new	acts	of	discrimination	began	on	or	after	March	͵Ͳ,	ʹͲͲͻ.	(er	pleadings	show	that	she	was	aware	of	the	mold	problem	in	January	ʹͲͲͻ,	at	the	latest,	and	that	Johnson	failed	to	address	the	problem	after	being	advised	of	it	that	month	and	again	on	March	ͷ,	ʹͲͲͻ.	Because	these	dates	precede	the	filing	of	her	Complaint	by	more	than	two	years,	Costelloǯs	F(A	claim	is	barred	by	the	statute	of	limitations.	

2. Substantive	Claim	Even	if	the	statute	of	limitations	did	not	bar	Costelloǯs	claim,	the	Court	would	grant	the	Defendantsǯ	motion	to	dismiss	the	F(A	claim	because	the	failure	to	remediate	mold	is	
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not	a	plausible	basis	for	a	claim	of	discrimination	under	the	Fair	(ousing	Act.	Landlords	have	an	obligation	to	remediate	mold	for	all	tenants.	See	Va.	Code	Ann.	§	ͷͷ‐ʹͶͺ.ͳ͵ȋAȌȋͷȌ.	Thus,	it	is	not	plausible	that	mold	remediation	is	a	ǲreasonable	accommodationǳ	as	defined	by	the	F(A.	)t	follows	that	the	failure	to	remove	mold	and	mildew	would	not	give	rise	to	a	claim	for	discrimination	through	failure	to	provide	a	reasonable	accommodation.	 	Several	cases	in	which	courts	found	that	a	failure	to	remediate	mold	does	not	constitute	discrimination	under	the	F(A	support	this	conclusion.	)n	Lee	v.	McCreary,	the	court	dismissed	a	pro	se	plaintiffǯs	claim	of	failure	to	provide	reasonable	accommodations,	including	mold	remediation,	because	ǲ[t]he	types	of	accommodation	contemplated	by	the	F(A	are	those	that	address	problems	caused	by	a	personǯs	handicap.ǳ	No.	ͳ:Ͳͻ‐CV‐ʹʹ͹ͳ,	ʹͲͳͲ	WL	ͻʹͷͳ͹͵,	at	*ͷ	ȋN.D.	Ga.	Mar.	ͺ,	ʹͲͳͲȌ	ȋunpublished	opinionȌ.	The	court	held	that	the	ǲaccommodationsǳ	requested	by	the	plaintiff	were	duties	owed	to	all	tenants	and	thus,	not	appropriate	for	a	discrimination	claim	under	the	F(A.	Id.;	see	also	Lee	v.	A&	W	Pritchard	

Enters.,	Inc.,	No.	͵:Ͳ͹‐CV‐ͷͳͶ,	ʹͲͲͻ	WL	͵ͶͺͶͲ͸ͺ,	at	*ʹ‐͵	ȋW.D.	Ky.	Oct.	ʹ͵,	ʹͲͲͻȌ.	Similarly,	the	court	in	McManus	v.	Cherry	dismissed	a	pro	se	plaintiffǯs	complaint	because	ǲallowing	mold	to	form	in	[p]laintiffǯs	apartment	does	not	demonstrate	discrimination	based	upon	a	disability	but	rather	only	a	possible	claim	for	breach	of	duty	created	either	under	state	tort	law	or	under	the	lease.ǳ	No.	ͳ:Ͳͺ‐CV‐ͳͳͲ,	ʹͲͳͲ	WL	ͷ͸͵ͺͳͲͺ,	at	*ͷ	ȋN.D.	Fla.	Nov.	ͳͻ,	ʹͲͳͲȌ.	)n	contrast	to	these	cases,	the	court	in	Ogundimo	v.	Steadfast	Property	&	

Development,	Inc.,	found	that	a	plaintiff	alleging	failure	to	remediate	mold	properly	stated	a	claim.	)n	that	case,	the	pro	se	plaintiff	alleged	that	her	landlord	tasked	her	with	continuing	mold	remediation,	despite	knowing	that	her	mobility	impairment	prevented	her	from	remediating	the	mold	and	knowing	that	the	unremediated	mold	in	her	apartment	
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exacerbated	her	asthma	and	her	sonǯs	asthma.	No.	ͳ:Ͳͻ‐CV‐ʹ͵ͳ,	ʹͲͲͻ	WL	͸ͷͲͷͷͲ,	at	*͵	ȋE.D.	Cal.	Mar.	ͳʹ,	ʹͲͲͻȌ.	After	screening	the	complaint	while	considering	the	plaintiffǯs	motion	for	leave	to	file	in	forma	pauperis,	the	court	found	that	the	landlordǯs	response	to	the	requested	accommodation	was	so	inappropriate	that	it	had	essentially	rejected	the	request	for	a	reasonable	accommodation.	Id.	at	*Ͷ.	Ogundimo	is	distinguishable	from	the	other	cases	in	which	courts	have	found	that	failure	to	remediate	mold	does	not	give	rise	to	a	cause	of	action	for	discrimination	under	the	F(A.	)n	Ogundimo,	the	plaintiff	alleged	that	her	mobility	impairment	did	not	permit	her	to	continue	to	remediate	the	mold	in	her	apartment	and	that	her	landlordǯs	refusal	to	accommodate	her	mobility	impairment	negatively	affected	her	asthma.	)n	contrast,	the	plaintiffs	in	Lee	and	McManus—like	Costello—simply	alleged	that	the	landlordǯs	failure	to	remediate	mold	was	discrimination.	Because	the	ǲreasonable	accommodationǳ	Costello	has	identified—mold	remediation—is	not	the	type	of	accommodation	provided	for	by	the	F(A,	the	Court	would	have	dismissed	the	Plaintiffǯs	claim	on	substantive	grounds	if	it	were	not	procedurally	barred.ʹ	
C. Battery	Claim	(Rule	12(b)(1))	

                                                 ʹ	 	 The	Court	is	aware	of	Matarese	v.	Archstone	Pentagon	City,	in	which	a	plaintiffǯs	claims	of	discrimination	through	failure	to	provide	reasonable	accommodations	survived	to	the	summary	judgment	stage.	)n	that	case,	however,	the	plaintiffǯs	alleged	disabilities	included	ǲchemical	sensitivities	to	paint	fumes,	tobacco	smoke,	and	mold;	chronic	fatigue	syndrome;	and	fibromyalgia.ǳ	͹͸ͳ	F.	Supp.	ʹd	at	͵ͷʹ.	She	requested	numerous	accommodations,	including	the	use	of	special	paint	in	her	unit,	replacing	weather	stripping	around	her	apartment	door	to	block	smoke,	repairing	a	ventilation	system,	and	remediating	mold.	The	court	focused	its	analysis	on	the	accommodations	due	to	the	chemical	sensitivities	to	paint	fumes	and	tobacco	smoke,	only	mentioning	to	failure	to	remediate	mold	in	a	footnote.	See	id.	at	͵ͷͷ	n.͸.	Unlike	the	plaintiff	in	
Matarese,	Costello	alleges	only	that	the	failure	to	remediate	mold	was	discrimination	under	the	F(A.	
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The	Defendants	argue	that	Costello	has	failed	to	allege	or	plead	any	facts	showing	that	this	Court	has	subject	matter	jurisdiction	over	the	battery	claim.	Assuming	that	Costello	would	have	plead	supplemental	jurisdiction,	the	Defendants	argue	that	she	does	not	show	that	the	alleged	assault	and	housing	discrimination	are	ǲpart	of	the	same	case	or	controversy.ǳ	See	ʹͺ	U.S.C.	§	ͳ͵͸͹ȋaȌ.	The	Plaintiff	responds	that	because	Johnson	was	in	her	apartment	due	to	her	complaints	about	mold	and	because	mold	remediation	was	a	reasonable	accommodation,	the	Court	should	have	jurisdiction.	ȋResp.,	ECF	No.	͸,	at	͹‐ͻȌ.	Because	Costello	has	not	stated	a	plausible	claim	for	discrimination	under	the	F(A,	the	Court	declines	to	exercise	supplemental	jurisdiction.	See	Workman	v.	Mingo	County	Bd.	

of	Educ,	Ͷͳͻ	Fed	Appǯx	͵Ͷͺ,	͵ͷ͸	ȋͶth	Cir.	ʹͲͳͳȌ.	
IV. CONCLUSION	

For	these	reasons,	the	Court	GRANTS	the	motion	to	dismiss.	Let	the	Clerk	send	a	copy	of	this	Memorandum	Opinion	to	all	counsel	of	record.	An	appropriate	Order	shall	issue.						ENTERED	this	 	 	 ʹͻth	 	 	 day	of	August	ʹͲͳͳ.	

		 	 	 	 	 	 	 	 	 	 	 	 	 /s/	 	 	 	 	 	 	 	 	 	 	 	James	R.	Spencer	Chief	United	States	District	Judge		


